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OB’€KTMBHI O3HAKM AIMOBOTO KAITTS

IToHsaTTS «AiHOBE KAsITTS» y HAYKOBOMY amapaTti KpUMiHAJIBHOIO IpaBa ic-
Hye NaBHO. BOHO 3ycTpivaeThCsi B mpausx AOPEBOJIOLIHHUX KPUMIHATICTIB
[1, c.53-54], a mmpokoro BXHUTKY B KpUMIHAIBHO-ITPABOBI#l JTiTepaTypi HabyBae 3
apyroi nonoBuHd XX c1.OfHak, y Teopii KpUMiHAIBHOTO IpaBa €AUHOI JyMKH
npo Horo 3MICT Ta O3HaKM He ckianocs (y 3B's3ky i3 mum M.JI. lypmaHOB Ha-
BiTB IPOMOHYBAB Bil HBOTO BIIMOBHTHCH [2, . 207-208]). ITig mitoBuM KaATTAM
KPUMIHATICTU PO3YMLIU HEBHI COLiaTbHO KOPUCHI BANHKY OCOOM MiCIisl BAMHEH-
HS HEIO 3JI0MHHY, OJHAK YABJICHHS MPO iX 3MICT, MOTHBH, IOPHAWYHO 3HAYYII
O3HAaKU Ta MPaBOBI HACAIAKU OyJIU JOCUTb POZMUTUMHU.

CraH peueil IPUHIMIOBO 3MIHUBCS Mics NpUAHATTS HOoBOro KK Ykpainu.
Bnepme y kpuMiHaJIbHOMY 3aKOHOIABCTBI YKpAiHU MOHATTS «IiflOBE KasATTsI»
BukopucraHe y Ha3Bi c¢T.45 KK, 3rinHo 3 sikoro oco0a, sika BIeplle BUMHUIIA 3J10-
YMH HEBEJIMKOI TSKKOCTI, 3BUIBHSETBCS BiJ KPHUMIHAIBHOI BiANOBIOAIbHOCTI,
SIKIIO BOHA ITCJISI BYMHEHHS 3JIOYMHY MHUPO MOKASIIACSH, aKTUBHO CIIPHsIA PO3-
KPUTTIO 3JIOYUHY i MOBHICTIO BiJIIKOAYyBaja 3aBAaHi Hero 30uTku abo ycyHymna
3anofisiHy mkoay. Takuii nepexif LbOro HOHATTS 3 CyTO TEOPETUYHOI Y PAKTH-
YHY IUIOIIMHY MOTpeOye BUPOOJEHHS HAyKOBO OOIPYHTOBAaHMX PEKOMEHOALii
IOAO PO3YMIHHS 3MICTy i O3HAK AIHOBOrO KasATTS, SIKUM OOYMOBIIOETbCS 3AiMC-
HeHHs1 nepen6aueHoro cr.45 KK 3BUIbHEHHS BiJl KpUMiHAJIBHOI BiAIOBiAAJIBHOCTI.

Buxomstum 3i 3micty ct.45 KK, mifioBe KasiTTs € CYKYNHICTIO AeTEepMiHOBa-
HUX IUPUM PO3KasIHHSIM OCOOM COLiaTbHO KOPUCHUX NOCTKPUMIHAIBHUX BUUH-
KiB. Sk i Oyab-sIKa MOBEAiHKA, BOHO Ma€ CBOi O0’€KTUBHI i CYO’€KTUBHI O3HAKU
[3, .13 Ta mami; 4, c.12-14]. lo mepmux HanexXaThb Aii, B AKAX AiOBe KasATTs
3HAXOAUTh CBOE 30BHILIHE BUPAXEHHA (BiJIIKOTYBaHHS 30UTKIB, yCYHEHHS KO-
J1, CIPUSTHHS PO3KPUTTIO 3J104MHY). B clioBOCHONyYeHHI «AiiOBE KasATTs» aK-
IEeHT CTOITh Ha mepmomy crosi [5, c.408]. Tomy romosHy poms y #oro 3micri
BIAIIrpaloTh MEBHI COLiaJbHO KOPUCHI Aii ocoOu i HaiOLIbIIe 3MICTOBHE HaBaH-
TaXXEHHs Y KOHCTPYKLIi Aifl0OBOro KasiTTs HECYTh came 00 €KTUBHI HOTrO O3HAKHU.
Tomy BOHYM MOBHMHHI OyTH MpoaHaIi30BaHi y NEepIIy Yepry.

«/JliiioBHii» O3HAYa€ «3JaTHUI aKTUBHO IiSITH, BINIMBATH Ha KOrOCh, MIOCH;
eextuBHuii». ToMy AilioBe KasTTSI MOXeE BUSIBJISITUCS JIMIIE B aKTHUBHIH MoBe-
niHmi ocobu. [ii ocoOu moBuHHI OyTH pe3ylNbTATUBHMMHM: B OLIHLI IiffOBOro
KasITTSl Ma€ 3HAYEHHs He NpPOLEC iX BUMHEHHS, a KiHIEBUH pesyabrat. Tomy
HEHACTaHHI COLaJIbHO KOPUCHUX HACIIAKIB HOCTKPUMIHAJIBHUX BUYMHKIB 0COOU
O3Hauae, mo miacTas 11 3actocyBaHHs cT.45 KK Hemae.

Buxonstuu 3 MpUMUCIB YUHHOTO 3aKOHOAABCTBA, a TAKOX BPAaXOBYIOYM €TU-
MOJIOTIIO CNTIiB «IIKOAA», «30MTKU», MOXHA 3pOOUTH BHCHOBOK, IO 30MUTKH B
Tekcti cT1.45 KK cnig po3ymiTi sik BTpaTH MaiHOBOTO XapakTepy, sIKi MOXHa
BUPA3UTH B rpomioBoMy ab0 MaiiHOBOMY ekBiBasieHTi. HasiBHiCTb 30UTKIB O3Ha-
4yae 3MEHIIEHHSI Macu a0o SIKOCTi HAJIEXHOro BJIacHUKY MaiiHa. ITig mkonoro B
i CTaTTi, K HAa HaIly AYMKY, MaIOThCs Ha yBa3i Oyab-sIKi BUOM IOPHIMYHO 3HA-
YyI[Or0 HEFATUBHOIO PE3YJIbTATy BUMHEHOIO CYCNUIBLHO HEOE3MEUHOro isHHSL.



B npomy BUManky mOHSITTSAME «IOKOAA», «30MTKM» OXOIUIEHO HE JIUIIE CyCHiTb-
HO HeOe3MeYHi HaCNiAKY, sIKi BXOASTh 10 O3HAK CKJIaJy 3JI0YMHY, ajle W Ti WKia-
JIUBI HACTIIOKH, 5K JIeXaTh 32 MeXXaMH mporo ckiany [3, c.19; 4, c.13]. Born
CKJIAAAIOTHCS 3 HETaTUBHUX 3MiH Y OXOPOHIOBAHUX 3aKOHOM O0’€KTax i 3 BTpAT,
SIKMX 3a3Ha€ AepkaBa, IOpuAnYHi i (pi3udHi 0cOOM BHACIIAOK BUMHEHOrO CYCHi-
JIbHO Hebe3neyHoro AisHHA. JI0 HMX HaJeXUTbh, 30KpeMa, MOpajibHa LIKOAA,
oprasizamiifHa IKOXa, CyAOBI BUTPAaTH, BUTPATH Ha CTalliOHApHE JIIKYBaHHS
notepnizoro Tomo. Axmo x y cr.45 KK Bu3HaTu mkonoro, 30uTkamMu Juiie
nepenOaveHi cepell O3HAK CKJIaAy 3JIOYMHY CYCIIbHO HeOe3neuHi HaclligKu, CITig
IIATH BUCHOBKY, IO 3aKOHOAABELb MOCTABUB 3BUIBHEHHS BiJl KPUMiHAJIBHOI
BIAANOBIAANIBHOCTI Y 3QJIEXKHICTb BiJJ KOHCTPYKLIi 00’€KTUBHOI CTOPOHU 3JI0YKHY,
obmexuBuM chepy 3acrocyBanHs cT.45 KK nuiie Bunagkamu BYMHEHHS 3aKiH-
YEeHUX 3JIOYMHIB 3 MaTepialbHUM cKIagoM. [lesiki HayKoBLI pe3yJbTaToM Bil-
IIKOIYBaHHs 30MTKIB, yCYHEHHSI IIKOAM 0a4aTh BiAHOBJICHHS CYCMITBHUX BiJHO-
cuH [6, c.147-148]. TToroaMBIIKCE i3 TAKOIO TOYKOIO 30Dy, 00’€KTOM AiioBOro
KasATTA" CIIiA BU3HATH WIKOAY B ii cOLiaabHOMY acmekTi. OfHAK, AJIsl 3aCTOCY-
BaHHs cT.45 KK HeoOxigHe MOBHE BiIMIKOAYBaHHS 30MTKIB, a «MOLMIKOMKEHHS»,
«pO3pHUB» CYCNUIbHUX BIIHOCHH B PEAJIbBHOMY XKUTTI i 3 ypaxyBaHHSIM BiJOMHX
3aKOHIB HPUPOAM HE MOXYTb OyTH AOBEICHi, OTKE, HE MOXHA BH3HAYUTH H
«pO3MipH» TaKHMX MOIIKOMKEHb, a BIAMOBIAHO — W TOBHOTY iX BiXHOBJICHHS
[7, c.63]. Tomy, sikmo y cr.45 KK mxoay Tiymauuta B MacmraOi 3MiH CycHilb-
HHX BITHOCHH, TO peajli3awis MOJIOXKEHb Li€] HOPMH CTaHe MPAKTHIHO HETOCSK-
HOW. OG’€KTOM OIHOBOTO KasTTsS MOXHA BHU3HATU HETATUBHI 3MIiHM JUIIE Y
KOHKPETHHX €JIEMEHTaX CYCIUIbHHUX BIOHOCHH, SIKI MiANAIOThCS 3JI0YNHHOMY
BIUTUBY: Y NPEIMETI CyCNiJIbHUX BIIHOCHH, COLIaIbHOMY 3B’3Ky a00 Cy0’€KTi —
YYaCHHKOBI CyCITITBHUX BiZHOCHH [8, ¢.29 Ta mai].

Crnupalourck Ha Take ySIBJIECHHS MPO 3MICT 00’€KTa AIHOBOTO KasiTTs, HOBHE
BIJIIKOAYBAaHHS 30MTKIB MOXHA BM3HAYMTH SIK BHECEHHs KOWTIiB abo MaiiHa y
¢onan ¢i3nvHOI UM OPUANYHOI OCOOHM, SIKi 3a3HANM MaTepiaJbHUX BTPaT Ta
MOHECITM BUTPATH BHACTIOOK BUMHEHOTO CYCHIbHO HeOe3neyHoro isHHs. Io-
BHE BiJIIKOAYBAaHHS O3HA4Ya€, MO BOHO MOBHHHE MPOBOAUTHCS B PO3MIpI, €KBI-
BA/ICHTHOMY MOHECEHUM BTpaTaM. MOro KiHUEBUM Pe3y/bTaTOM € BiAHOBJEH-
HSl MaifHOBOTO CTaHy MOTEPMIOro y AO3JOYMHHOMY cTaHi. Crioci6 Bigmkomy-
BaHHs 30MTKIB 3HaY€HHA He Mae (Le Moxe OyTu mepenaua abo nepepaxyBaHHs
Ha PaxyHOK MOTEPIHUIOro KOIITIiB, MOBEPHEHHS NMPEAMETIB 3JI0YMHHOTO MOCs-
raHHs, nepegada piBHOLIHHOTO ab0 aHAJOTTYHOro MaiHa, HalaHHS JIIKapChKHUX
3aco0iB, 3[ifICHEHHA OIUIaTH 3a JIKyBaHHS TOMIO), OOHAK HEOOXigHO, moO BiH
OyB 3akOHHUM. OCOOJIUBICTIO YCYHEHHS! 3aMOAISIHOI KOAHU € T€, IO BOHO MOXE
MaTH Micle Y BHHNaJKax 3aMOAisiHHS HE JIMIIe MaiHOBOI, ane i iHIIOI MKOIH
(opranizamniitHoi, (i3n¥HOI TOMO), a TaKOX IPH HACTaHHI TaKOTO HACIHIAKY, 5K
HeOe3neka 3aNOoAisIHHA MKOAU. YCYHEHHs LIKOAU € JIIKBIAALI€IO IKiIUBUX HAC-

o BuKOpHCTOBYIOYM MOHATTS «O0’€KT AiOBOIO KasATTS», MU BUXOIMMO 3 TOTO 3HAYEHHS,
SIKOTO KaTeropii «00’eKT» HAAAEThCA Y 3arajlbHOTEOPETHUHI JIiTepaTypi: 00’eKT — I1e Te, IO Mpo-
THUCTOITh JIFOIWHI B il MpaKTHYHIH i Mi3HABaIBHIN IisUTbHOCTI. B maHOMY BNIA[IKy HIM € HEFaTHBHO
OWIHIOBAHMIA 3 TIPABOBOI TOYKH 30py Pe3yJIbTarT AisUIbHOCTI Cy0’eKTa B MUHYJIOMY (IIKOZA, 30MTKH,
3aBJIaHi BAMHEHUM HUM MisIHHAM), Ha KU BiH, Ti€BO KAIOUHCh, CIIPSIMOBYE CBOIO AKTUBHICTb.



JIIKIB 3JIOMMHY HUISIXOM BiZHOBIICHHS MEPBUHHOTO CTaHy MpeaMeTa 3JI09HHHO-
ro MOCATaHHA (HaMpPUKIaJ, PEMOHT MOIIKOIXKEHOr0 MaiHa, JiKyBaHHsS MOTep-
MiJIOTO 1 ZOTJIA 32 HAM, HAJlaHHA MEAUYHOI JOTIOMOTH, CHIPAMOBAHO{ Ha BiTHO-
BJICHHS 3[0pPOB’Sl MOTEPNLIOro, BUOAYeHHs! Mepes MOTEPNUIMM, BIIHOBICHHS
nogatkoBoro o0miky tomo). Cni BiI3HAYMTH, WO BigIIKOJYBaHHS 30UTKIB Ta
YCYHEHHS IIKOAM € ONM3BbKAMH 32 CBOIM 3MIiCTOM i pe3ylIbTaTOM BHIAMH MOCT-
KPUMIiHAJIBHOI MOBEIIHKH, IO IHOAI MPUBOAUTD HO iX 3MimyBaHH:. LlpoMy, 30k-
peMa, cnpusitoTh i nonoxenHs LIK Ykpainu, ockiibku B #ioro cr.453 noHATTAM
«BIALIKOAYBaHHSI» OXOIJIEHO SIK, BIACHE, YCYHEHHS! KOJAHU, TAK 1 BIAIIKOAYBAaHHS
30uTkiB. OpHak, y nucnosuuii cr.45 KK ui o3Haku AiflOBOro KasTTs HaBEICHO
4yepes Coay4HuK a0o, TOOTO BIAIIKOAYBAaHHS 30UTKIB 1 YCYHEHHSI IKOAU MAIOTh
IOpUANYHE 3HAUCHHSI aJIbTEPHATUBHUX CaMOCTiiHUX o3Hak. [luM 3akoHOaBEb
HaJlaB MOXJIUBICTB 7151 TIEBHOTO «MaHEBpY» MpH 3acTocyBaHHi cT.45 KK.

Ockinbku 06’€KTOM IIHOBOrO KasiTTsI MOXe OyTH TakHidl HaCTiZOK 37104YHHY,
SIK MOpaJlbHa IIKOAA, TO MEpeslik 00’€KTUBHUX O3HAK AIHOBOro Kasitts y cr.45
KK Bunmaetscs HemoBHUM. IIpo BiAmKOmyBaHHS MOXe HTHCS, SKIIO HEraTHBHI
HACIOKA 3JIOYMHY MaroTh TOBapHO-BapTICHHI 3MICT, a TOMY MOXYTb OyTH
00’eKTUBHO OOUUCIIEH] Y IPOIIOBOMY ekBiBaneHTi [9, ¢.19]. ITpu ouinui Mopae-
HOi WIKOAM BHKOPUCTAHHSI €KBIBAJIEHTHOIO INPUHLUMY HEMOMNJIIUBE, OCKLIbKH
¢i3udHi I MOpaJIbHI CTPaXKIAHHS JIFOOWHH, SIKI € 3MICTOM MOPAJIbHOI IIKOAH,
TOYHOI BapTOCTi He MawTb. TOMy TakuMm, IO BiANOBiga€e HEMaTepiallbHOMY
XapaKkTepy MOPAJIbHOI LIKOJY, € HOHSTTSI KOMIEHCAllisd 32 MOPaJbHy LIKOAY, ajle
HE MOBHE BiIIIKOAYBaHHS OCTAHHBOI. YABISAETHCA, MO JOMOBHEHHS UM MOHST-
Tsam cT.45 KK ycyne Ha3zBaHMi HEIOIIK.

OO’eKTUBHOIO O3HAKOIO AIHOBOrO KasiTTS € Taki Aii 0COOHM, SIK aKTHBHE
CNPUSTHHA PO3KPHUTTIO 3J10UMHY. 3'sICyBaHHS 3MICTY L€l O3HAKU MOTpedye BU3HA-
YeHHsI YaCOBHUX MEX, B SIKMX BAWHKHA OCOOM MOXKHA KBai(hiKyBaTH SIK CIPHSIHHS
PO3KPUTTIO 3J104MHY. BuBueHHs poOiT 3 KpUMIHAIBHOIO NPOLECY CBIYUTB, 1O
y BHUpILIEHHI LbOrO NUTaHHA icHye mpoOsema. Tak, geski axiBui wiei ramysi
npaBa BBAXAIOTh MOMEHTOM BH3HAHHA 3JI0YMHY PO3KPUTHM BHHECEHHS TOCTa-
HOBH NPO MPUTATHEHHS 0coOu Ak oO6BuHyBaueHoro [10, c.4]. Inmi mop’s3y0Th
foro 3 KIHIEBUMU PE3YJIbTaTaMU NPOLECYaTbHOI AiSUIBHOCTI, BU3HAIOYM 3JI0YUH
PO3KPUTHUM 3 MOMEHTY 3aTBEPIKEHHA OOBUHYBaJIBHOIO BUCHOBKY a00 iHIIOTO
MiZCyMKOBOTO TOKyMEHTa y CHpaBi Ha cragii poscrmigyBanHs [11, ¢.30]. Takox
ICHY€ TOYKa 30py, IO 3JIOYMH PO3KPUTO JIHILE Michas HaObpaHHs cuiiu OOBHHYBa-
JIBHAM BHPOKOM CyAy, 2 y BUNAJKY BiIMOBH y TIOPYIIECHHI KPUMiHAJIBHOI CIPaBU
YH i 3aKPUTTSA 3 HepeaOLTITYIOUHX MiACTAB — MicJs HAOpaHHS CHIIN BiIMOBIAHUM
pimenHsaM [12, ¢.10]. A.M. JIapiH 3BepHyB yBary, 0 MOMEHT PO3KPUTTS 37104U-
Hy NOB’s13aHUl 3 TUM, JiSUIbHICTb SIKOTO OPraHy pO3IJISAA€ThCS: 3 TOYKU 30Dy
OTIEepPaTHBHO-PO3IIYKOBHUX CITYXO 37I0MHH PO3KPHUTO, KON BCTAHOBIICHO MiICTaBH
[J151 IPUTATHEHHS! 0COOM [0 Y4acTi B CIIPaBi sIK MiI03PIOBAHOIO 4 OOBUHYBaue-
HOTO; CTiAYUil BBAXKa€ 3JI0YMH PO3KPUTHM, BU3HABIIM 3i0paHi B CIpaBi AOKa3U
JOCTaTHIMHA IJIA CKJIaJaHHA OOBHHYBAJIBHOTO BHCHOBKY; CylOBE BH3HAHHSA 3J10-
YUHY PO3KPUTUM BifOOpakaeTbCsl B OOBHHYBaJbHOMY BUpOKY [13, c.86]. Bu-
BYEHHSI KPUMIHAJIbHO-IPOLECYAIbHOTO 3aKOHY MiATBEPAXKYE CIYIIHICTh LBOTO
3ayBakeHHs. [lilicHO, cy®’ekTamMu po3KpHUTTs 3104nHiB B cT.4 KIIK Ha3BaHo cyx,
MPOKYpOpa, CIIIYIOro, opraH Ai3HaHH:S. Buxomsum 3 Bu3HaueHoi y ct1.103 KIIK



KOMIIETEeHIIi1 Opra”Hy Ai3HAHHs, PO3KPHTTS HAM 3JIOYHHY 3aKiHYEHE 3 MOMEHTY
BUSIBJIEHHS BCIX O3HAK 3JI04UHY i BCTAaHOBJIEHHS OciO, siki Horo BunHuIu. OTXe,
SIKIIO 37TOMHH BYMHEHO B yMOBAX OYEBUAHOCTI it 0coOy 3aTpUMaHO Ha MiCIIi CKO-
€HHS 3JI0YMHY, BOHa BTpava€ MOXJIUBICTb OyTH 3BUIBHEHOIO BiJl KPUMIiHAJIBHOI
BignosiganbHOCTI 3a cT.45 KK (agxe cnpuaTu BxXe Hi B HOMY), a AKIIO 3JI0YHU-
Helb 3HUKAE 3 MiCUs MOAil, HOTrO MAHCH HAa 3BUTBLHEHHS MiABUILYIOTHCS, aIke
BiH, HANPUKJIaJ, MOXe 3’SIBUTHUCA 13 313HAHHAM 1 IMM CHPUSITH PO3KPHTTIO 3J10-
4ynuHy? BHXOASMM 3 LBOTO ACMEKTy MOHATTS «PO3KPUTTS 3JI0YHHY», O3HAKAMHU
A OBOrO KasiTTA € HE3HAYHA KiJIbKICTh BUMHKIB (MOBIZOMJIEHHS MPO BYNHEHHI
3JI0MMH, 3’SIBIICHHA i3 3i3HaHHAM), cepa mii cT.45 KK 3Ha4HO 3BYXYyeThCH, a
MOJJIMBICTb AIHOBOrO KasiTTs CTAaBUTHCS B 3aJIEXKHICTD Bil epeKTUBHOCTI poOo-
TH NPaBOOXOPOHHUX OpraHiB. SIKIO X Ipu 3°sCyBaHHI OOCATIB PO3INIsAYBAHOI
O3HAKH iHOBOro KasTTs BUXOAUTHU 3 NOBHOBAXXEHb OPraHiB AOCYA0BOrO CIiac-
TBa, TO BOHa Moxe OyTH iHTepImpeTOoBaHa 3HAYHO MHUPINE, OCKUTBKH y HBOMY
BUNAAKy, BUXOAsiuM 3i cratedl 4, 64-66 KIIK, NOHATTS «PO3KPUTTS 3JI0UHHY»
OXOIUTIOE PI3HOMAHITHI TpouecyajbHI [ii, ONepaTHBHO-PO3IIYKOBI 3aXOAH,
CIpsSIMOBaHi Ha 3’SICYBaHHS i JOKa3yBaHHS MOAIl 3JIOYHMHY, Yacy, MicIsi, cnocoOy,
BUHM OOBHHYBadyyBaHOrO, MOTUBIB 3JI04MHY, OOCTaBUH, IO BIUIMBAIOTb Ha CTY-
HiHb 1 XapakTep BiANOBIAAJBHOCTI OOBUHYBAuyBAaHOIrO, IHIIMX OOCTaBUH, LIO
XapaKTEepU3yIOTh OCOOUCTICTh OOBHHYBaYyBAaHOTO, XapaKTepy i po3Mipy 3amomi-
SIHUX 3JI04MHOM 30MTKIB TOWIO. BinnoBigHoO, 30UIbIyeThCA i KUTBKICTh BUUHKIB
0oco0u, sIKi MOXKHA PO3LIHUTH SIK CIIPUSIHHSL PO3KPUTTIO 3JI0YMHY, @ MOMEHT PO3-
KPUTTS 3JI0YMHY BiIFAIAETHCS IO 9acy 3aKiHIEeHHS JOCYIOBOTO ClifcTBa. 3 mo-
3unii Bepxosaoro Cyny Vkpainu, meBHi Iii 0coOM MOXYTh OyTH BpaxoBaHi sIK
CIPUSIHHA B PO3KPUTTI 3JI0MUHY, SIKIIO IX BYMHEHO AO 3aKiHYEHHS CyAOBOIO
crigcrsa [16].

TakuM YMHOM, OIHO3HAYHO BHPILINTH yKa3zaHy npobiemy mpobieMaTHIHO,
OCKLIBbKYU Pi3HI IPAaBO3aCTOCOBYI OPraHU MalOTh IPABO TJIIYMAUYUTH 3MICT O3HAKU
«CIIPUSIHHSL PO3KPUTTIO 3JIOMUHY» NO-pi3HOMY. Lle MOXxe HeraTUBHO BinoOpaka-
THCS Ha mpakTuiHoMy 3actocyBaHHi cT.45 KK. IToTpiGHe Take hOpMyITIOBaHHS
PO3IIIsIAYBaHOI O3HAKU AiHOBOrO KasATTs, sike O BUKIIIOYAIO OyAb-s1Ki pO30LKHO-
cTi B ii po3yminHi. Ha Hamy nymky, o0’€KTMBHOIO O3HAKOIO AiHOBOrO KasiTTs
0cobu € CpusHHS Hero 30MpaHHIO i mepeBipll T0Ka3iB y KpUMiHAJIBHIH cripaBi
SIK 1O HaNpaBJIeHHA 1i 10 cyady, TaK i M 4ac cyqoBOro ciiacTea. i npaBUIIbHOI
OLIIHKH IIbOTO IPOLECY MOHSATTS «PO3KPUTTSI 3JI04UHY» HEAOCTaTHbO. HeoOxia-
HO 3BEPTATHCS [I0 iHIIOTO TMOHATTS: «PO3CIiAyBaHHS 3JI0YHHY», OCHOBHHM 3Mi-
CTOM SIKOTO € BiJIIyKyBaHHS # 3aKpiIUIEHHA TOKAa3iB 3 METOIO BCTAHOBIICHHS
ictuny B cipasi [14, ¢.20]. Tomy 00’eKTUBHY O3HaKy AiOBOro kasartay cT1.45 KK
JOLUTBHO MepeOpMYIIOBATH TaKUM YHHOM: «...aKTHBHO CIIPUSUIa PO3KPUTTIO
Ta PO3CIiAYBaHHIO 3JIOYHHY...». Lle momepeanTh MOXIHBI HEHOPO3YMIHHS Mif
yac 3acrocyBanHs cT.45 KK, cnpustume OuIbII €(heKTUBHOMY JOCSTHEHHIO Of-
HI€I 3 3aKJIaICHUX Y Liii HOpMI LiJIed: CXUIUTH 0co0y, SIKa BUMHWIIA 3JIOYHMH, 10
CMiBpOOITHALTBA 3 MPABOCYAISIM Ha BCIX CTaisIX KpUMIHAIBHOTO CyAOYMHCTBA.

CrnocoOu akTUBHOIO CIPUSIHHS PO3KPUTTIO i PO3CIIAYBAHHIO 3JI0YUHY MO-
XyTb OyTH pI3HOMAHITHHMH: HOBIAOMJIEHHSI OpraHaM [i3HaHHs, CIiACTBAa YU
cyay iHpopMaLii mpo oOCTaBMHM BYMHEHOTO 3JIOYMHY Ta MPO HOTO yYaCHUKIB,
iHIiaTHBHA AOMOMOTra y BiANIYKyBaHHI PEYOBUX AOKa3iB, CBIIKIB, y PO3LIYKY i



3aTpUMaHHI CHMiBYYaCHUKIB, IPOBEACHHI CIIIYNX Ail, ONepaTHBHO-PO3IIYKOBHUX
3axoAiB, excnepTus Towo [15, c. 102-103]. ITpoOGneMaTUYHOIO YSBISETHCA KOHK-
peTtusanis Bukopuctanoi B c1.45 KK o3Haku «akTHBHOCTI». O4eBUIHO, «aKTHB-
He» CIPHUSIHHS PO3KPHUTTIO 3JI0YMHY MOBHHHE SIKICHO BIIPI3HATHCS Bifl «3BUYAii-
HOTO» CIPUSHHSA (a/IK€ «ITACHUBHE» CIPUSHHS HEMOXJIIMBE B MPUHIMUII), «aKTH-
BHICTb» YKa3ye, MO Aii 0cOOM MOBMHHI MaTH BUCOKY IHTEHCHBHICTb i e(eKTHB-
HicTb. OfHAaK, 3aKOH HE BU3HAYMB, a MPAKTHKa He BUPOOWIIa KPUTEPIiB po3mMe-
JKYBaHHSI «3BHYAHHOrO» Ta «aKTUBHOTO» CHOPUSIHHS. BH3HAYEHHS aKTHBHOCTI €
MPOLECOM OLIHOYHUM: B OJHI cuTyalii MeBHi ii MOXHa OLIHUTHU 5K aKTHBHI, a
CTOCOBHO IHINOi CUTyalii i iHIOi 0COOW aHANOTI4HI il MOXYTh aKTUBHUMH HE
BU3HABATHUCS. YSBISETBCH, IO SIK AKTUBHE CIPUSIHHS PO3KPUTTIO 3JI0YMHY CJTif
PO3LIHIOBATHU MepeayciM NMpaBauBi i MOBHI CBiqUYEHHS 0COOM Mpo BCi BigoMi il
00CTaBMHU BYMHEHOTO 3J104MHY. Bynb-siki il ui 6e30isUTbHICTE OCOOH, CIPSIMO-
BaHI Ha YTPYAHEHHS PO3KPUTTS YU PO3CIILYBaHHS BYMHEHOTO HEIO 3JIOYMHY
BUKJTIOYAIOTh BU3HAHHSA 11 MOBEdIHKU OIHOBUM KasTTsAM. Tak, MiCUEBUM CyIOM
0oOrpyHTOBaHO OYJIO BIIMOBJIEHO B 33JOBOJICHHI KJIOMOTAHHS MPO 3BIJIBHEHHS
BiI KPMMIHQJIBHOI BiAMOBIOAJIBHOCTI Y 3B'A3KY i3 HOIOBUM KasITTSIM, OCKUTBKA
0o0BUHYBaueHUH A-B, SIKUii NiJ 4ac 4OCYAOBOrO CiACTBa J0OPOBIIBHO AaB MOBHI
CBIIYCHHSI, BUAAB PEYOBI OKa3M, 3roJOM MOPYLIMB MiAMUCKY MPO HEBUI3A, Y
3B'A3Ky i3 YMM KpHMiHaJbHA ClIpaBa MPUMHHSUIACS, A-B OTOJOLIYBaBCS B PO3-
myk. Cnig 3a3HaYuTH, WO [iSUIBHICTH 3 PO3KPUTTA 3J0YUHIB Moxe OyTu
MOB’SI3aHOI0 3 PU3UKOM [UJIs XKUTTSI 4M 3740pOB’sl OCi0, siki OepyThb B LIbOMY
ydacTb. HenmpumycTuMo BUMaraTu Bifg OcoOM, sIKa BYMHWIIA 3JIOYMH, Y4acTi y
3axX0fax, CIPSIMOBAHUX HA PO3KPUTTS Ta PO3CIiAYBaHHS 3JI0YMHY, ajie Hebesrme-
YHUX [ 11 )KUTTS 94 300pOB’s (HaNpPUKIA/, Y4acTi y 3aTPUMaHHI iHIIMX CHiB-
YYaCHHKIB, TTOB’s13aHOMY 3 iX 30poitHuM onopom). ToMy HaBiTh y pasi BiZMOBH
OOBMHYBA4YCHOTO BiJ y4acTi Y moAiOHMX HeOe3nmeuHux 3aXoAax, HeMae MiACTaB
BBaXKaTH, IO O3HAKU IIHOBOrO KasATTA BiACYTHI.

HoBu3Ha HOpMU, B SIKili OIMKMCAHO O3HAKU [iHOBOrO KasiTTs, LIKOM 3aKOHO-
MIpHO € TIPUYMHOIO 1i HEOAHAKOBOIO TJIyMa4deHHs], iHOAI i HEMPaBUIBHOTO PO3Y-
minHs. Le crocyerbes it monoxens cr.45 KK, ski BU3HaYat0Th 00’ €KTHBHI O3HAKU
NIHOBOrO KasATTs. YSABISEThCS, IO BUCTOBIIEHI Y il poOoTi i Ha piBHi de lege lata,
i Ha piBHi de lege ferenda MipKyBaHHSI MOXYTb OyTH BUKOPHCTaHI SIK AJI MPaKTH-
YHOTO 3aCTOCYBaHHS, TaK i [UTSl MOJAIBIIOTO YIOCKOHAJICHHSI TIPUITHCIB PO 3BiJIb-
HEHHS! BiJl KpDUMIHAJIbHOI BiAIOBIAAJBbHOCTI Y 3B’S13KY 13 AiHOBUM KasITTSIM.
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