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The article determines effects that result in confounding regarding competitor’s or other
business entity’s sales activity. It has been proved that the confounding with other business entity’s
activity may be caused by product appearance. Thus a form shall be considered as an indication that
is protected against unfair competition. It has been determined that in case of confounding the
following factors are considered: trademark distinctiveness, owner’s range activity and reputation,
customers’ information level and similarity of trademarks, goods or services. It has been considered
that actions regarding infringements of right for trade name are unfair competition. It has been
proved that use of trade name imposes several important duties on its owner regarding its image. It
has been concluded that objects of illegal activity become trade names or other marks that are
objects of business entities” industrial property. Copying or imitation of such industrial property
objects results in confounding competitors’ activity by customers, having negative impacts in terms
of illegal use of business entities” goodwill.

HIBens I'.O., Menemxko €.B. 3mimyBaHHs1 ik BHJ HeT00pPOCOBiCHOI KOHKYpeHIil (Ha
npukjaaai ¢ipMoBHX HaliMeHYBaHb).

B craTTi Bu3HaueHHI Aii, SIKi BUKIMKAIOTH 3MINIyBaHHS MIOJI0 TOPTOBEIbHOI AiISUIBHOCTI
KOHKYpEHTa, 1HIIOTo cy0'ekTa rocmoaapoBanHs. [loBeieHo, 110 3MilllyBaHHS 3 JTisUIbHICTIO 1HIIIOTO
cy0’eKTa TOCTIOJIapIOBaHHA MOXKEe OyTH BHKJIMKAaHE 30BHIIIHIM BUTIISAJOM MPOIYKTYy. Tomy dopma
NOBUHHA pO3MNIAJaTHCA SK BKa3iBKA, IO OXOPOHSETHCA BiJ HEIOOPOCOBICHOI KOHKYPEHIII.
BuznaueHo, 110 mMpu HasBHOCTI 3MIlITYBaHHS PO3TIIAAIOTECS Taki (paTopu: CTYIiHb pPO3PI3HSUIBHOT
3MaTHOCTI 3HAKa, MACIITa0W MisUTBHOCTI 1 pemyTalmis BIIACHHKA, PiBEHb NOiH(OPMOBAHOCTI
CTHOKHMBAYIB 1 CXOXICTh 3HaKiB, TOBapiB abo mociyr. Po3risHyTO, M0 1ii BiTHOCHO MOpPYIICHHS
npaB Ha (ipMoBe HalilMEHyBaHHA — II€ € HeJoOpocoBiCHA KOHKypeHIis. JloBexeHo, 1o
BUKOPUCTAaHHS (DipMOBOTO HaWMEHYBaHHS TIIOKJIANAa€ HAa WOTO KOPUCTYyBada psI BaKIUBUX
000B’SI3KIB IOJO CBOTO IMIKy. 3pOOJIEHO BHCHOBOK, IO 00 €KTaMH HETPABOMIpHUX il
KOHKYPEHTIB CTalOTh (hipMOBiI HaiiMEHYBaHHS Ta iHIII MO3HAYCHHS, AKi € 00’ €KTaMH TPOMHUCIOBOL
BJIACHOCTI Cy0’eKTiB rocmopaproBanHs. KormitoBanHs a0o0 iMiTallis mUxX 00’€KTIB MPOMHCIOBOI
BJIACHOCTI MPHU3BOJUTH JIO 3MIITYBaHHS JisSUTBHOCTI KOHKYPEHTIB CIIOKUBAYaMH, 1[0 MA€ HETaTHUBHI
HACIIIKH y BUTJIS1 HE3aKOHOTO BUKOPHCTaHHS JUIOBOI pemyTarii cy0’€KTiB rOCIOJapIOBaHHS.

HIBen I''A., Menemko E.B. CMemnBaHue Kak BUJ He00POCOBECTHOM KOHKYPEHINH
(na mpumepe pUPMEHHBIX HAUMEHOBAHUIA).

B cratee onpezneneHbl AEWCTBUs, KOTOPbIE BBI3BIBAIOT CMEIIMBAaHHE, OTHOCHTEIBHO
TOPrOBOH JEATENbHOCTH KOHKYPEHTa, Jpyroro cyObekTa xozsicTBoBaHus. JlokasaHo, 4TO
CMEIIMBAHUE C JESATEIbHOCTBIO JPYroro CcyObeKTa  XO3SMCTBOBaHMS MOXKET OBbITh BBI3BAHO
BHEIIHUM BUAOM nponykra. IlosTomy, hopma momkHa paccMaTpuBaThCs KaK yKa3aHHE, KOTOpOe
OXpaHsieTcs OT HeJO0OPOCOBECTHOM KOHKypeHIMH. OnpeaeneHHo, YTo MPU HAIWYMKM CMEIIMBaHUS
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paccMaTpuBalOTCs Takue (PaToOphl: CTENEHb PAa3NUYUTEIBHOW CIIOCOOHOCTH 3HAKa, MaciuTaObl
JEeSITeIPHOCTA W PEITyTalusl BJaJeNblia, YPOBEHb OCBEJOMIICHHOCTH TOTPEOHTENel W CXOXKECTh
3HAKOB, TOBAapOB MJIM yciyr. PaccMoTpeHO, YTO [eHCTBUSI OTHOCHTEIBHO HAPYIICHHs NpaB Ha
(¢upMeHHOE HaWMEHOBAaHHE — O3TO €CTh HEJOOpOCOBECTHAsh KOHKypeHIws. JlokasaHo, dTO
UCTIONb30BaHUE (UPMEHHOTO HAaWMEHOBAHMS BO3JIaracT Ha €ro MOJb30BaTeNs PsJ  BaKHBIX
00513aHHOCTEW OTHOCHUTENBHO CBOero MMupka. CleiaH BBIBOJ, YTO OOBEKTAMH HEMPaBOMEPHBIX
JIEUCTBUI KOHKYPEHTOB CTaHOBSATCS (pUpMEHHbIC HAMMEHOBAHMS U JPYTrUe 0003HAYCHMsI, KOTOPhIC
SABIISIIOTCS 00BEKTAMHU TIPOMBIIIUICHHOW COOCTBEHHOCTH CYOBEKTOB XO03siicTBOBaHus. Konmpopanue
WIA WMUTAIUs 3TUX OOBEKTOB MPOMBIIIICHHOW COOCTBEHHOCTH TMPHUBOAWT K CMEIIMBaHUIO
JIESITEIbHOCTH KOHKYPEHTOB TIOTPEOUTENSIMH, YTO HWMEET HETaTUBHBbIC IMOCIEACTBHS B BHJC
HE3aKOHHOTO HCIOJIb30BaHUS JIETIOBOM PEIyTalui CyOhEKTOB XO3SIMICTBOBAHUSI.

Problem statement. The basis of market is trade turnover that is the main source of profit
from regular, risk, initiative and independent activity. Along with that its proper function in the
modern world is impossible with appropriate individualization system for participants of the
corresponding relations. Such individualization is necessary for creation of firm customer’s
associations with particular characteristics of goods, service or person, and finally is directed to
goods promotion within the market [1].

By purchasing the certain goods at the first time the customer after its use can usually tell
whether he is going to buy the similar thing labelled with the corresponding mark. In such
circumstances, sellers of less successful goods naturally try by some means use counter agent’s
goodwill for better sales of their goods or otherwise arrange conditions to discredit other
manufacturer’s goods. In such situation protection of lawful interests of person who created positive
image of goods with his efforts, unconditionally is beneficial for such entity, which can fully use
result of own work, for customers, which obtains the clear reference for positive choice of products
and for the government, which economy gains the more profit the more turnarounds perform [1].

The confounding can relate to:

1. Copying, use of mark (trade/commercial name) itself (in order to generate profit);

2. Use of similar mark (parasitizing on reputation);

3. Imitation, use of similar appearance (color scheme, assembly of elements) [8].

In such cases when form, image or other functional characteristics of the product is mainly
associated for customers with certain source or origin, the confounding threat for the product origin
shall be considered as act of unfair competition [2].

A review of recent studies and papers. Problems of unfair competition are studied by
many scientists such as G. O. Androschuk, O. Bezukh, Z. Borisenko, A. Varlamova, I. Dakhno, T.
Demchenko, A. Deringer, I. Koval, S. Kuzmina, N. Kruglova, V. Lagutin, O. Melnichenko, T. V.
Nestulia, S. Paraschuk, M. Panchenko, Yu. Slobodchikov, S. Stefamovskii, S. Shkliar, etc.

The object of article — to determine actions that result in the confounding regarding
competitor’s or other business entity’s sales activity by the example of trade names.

Study results. As it is known that competitors in struggle for market often resort to illegal
measures. Such illegal activity reaches menacing proportions, becoming very harmful for any
economy. Thus in Paris Convention for the Protection of Industrial Property dd. March 20, 1883,
the unfair competition was declared as illegal action directed to infringement of rights for industrial
property’s objects. The Convention obliged it participants to provide effective protection against
unfair competition for citizens of member-countries. Under an act of unfair competition is
considered any act of competition that contradicts fair customs in industrial or trade cases. In
particular, any actions that are able by any means result in confounding for enterprise, products or
industrial or trade activity of the competitor are subject to prohibition [3].

In accordance with Article 4 of Law of Ukraine “Concerning protection against unfair
competition” actions that result in confounding are often connected with illegal use of marks or
copying of product appearance; in accordance with Article 6, in turn, it means illegal use of
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business entity’s goodwill. But it does not exclude and limit protection of other attributes or
achievements against confounding [5].

During business activity name commercial name, trademarks, other marks are advertised,
gaining goodwill due to use of goods they are labelled with. Gaining of such goodwill requires
some time, efforts and material expenses. By confounding of enterprise activity, a law-breaker
utilizes reputation of other goods without expenses borne by other business entity [2].

Nobody can prohibit a citizen to use his own name in business activity. In order to avoid
confounding in enterprises activity where persons with the same names participate, the low
provided a requirement to add to the name used in commercial name additional point of difference
that eliminates confounding with other business entity activity. Ascertained by this provision law
violation is that manufacturer’s marks are deleted from foreign goods and then the goods are
introduced to turnover under own mark. In this case the high reputation of foreign goods is
misappropriate without own expenses and law-breaker’s trademark gain certain goodwill without
any efforts [2].

The confounding with other business’ entity activity can arise from the product appearance.
If the product appearance (form) is well-known, customers connect a certain commercial origin
with it (for example, Coca-Cola bottle). So such form shall be considered as the indication that is
protected against unfair competition [2].

In accordance with Article 10-bis (3)1 of Paris Convention “an intention” to bring the
confounding does not give rise to determine the definition of one or another action as the act of
unfair competition. However, an imitator’s unfairness can effect on choice of sanctions to be
applied. Moreover it is not always necessary for the confounding to take place, because similarity to
the confounding often is a sufficient evidence for court decree on unfair competition occurrence.
The protection against confounding is provided without any limitations in time. The protection is
provided during whole period of time when a probability of confounding exists, but estimated
sufficient space to perform characteristics that do not result in the confounding regarding goods,
services and entrepreneurship in order not to limit competition on this market. However, as soon as
market product becomes conventional or well-known, it loses original or generic appearance, the
probability to define the confounding becomes smaller [5].

The fact of confounding can be determined by different means. The simplest type of
confounding happens to be when similar mark copies another mark as much as it can result in their
confounding for major quantity of customers regarding commercial origin of goods or services. By
determination of confounding the following factors are considered: trademark distinctiveness,
owner’s range activity and reputation, customers’ information level and similarity of trademarks,
goods or services [2].

In many countries the term “confounding” comes down to the simple confounding regarding
commercial origin and applies also to confounding cases, when the impression of strong business
relations between two users of same or similar trademarks is created, so it comes to the
confounding-confusion from the point of affiliation with organization. However use of identical or
similar marks that are not obviously interconnected or completely different goods, as a rule, is not
subject to protection, because significant difference of goods or services convinces customers that
goods and services sources of origin are different and users of such marks do not have business
relations [5].

Actually it is quite hard to protect trade names from use by other persons of analogical
(similar), but not identical (same) trade names. In case of available registered trademark nowadays
is near impossible [6].

So it is recommended to choose a name of your company, nevertheless of her type
(commercial or not) in such way it can be registered as trademarks for certain goods or services.
Then in case of conflict it would be easier for you to assert rights for trade name, because from the
one hand it would be protected as trademark and from the other hand as commercial name [6].
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Let’s use as an example the Decree of Higher Commercial Court dd. July 12, 2005 on the
case No. 5/20n. Limited Liability Company “Rio-Plus” Publishing House” (hereinafter referred to
as “Rio-Plus” Publishing House”, LLC) filed an application to Administrative Board of Anti-
Monopoly Committee of Ukraine in connection with unfair competition by Limited Liability
Company “Olviko” (hereinafter referred to as “Olviko”, LLC) in the form of illegal use by the latter
name of printed media that is similar to the extent of confounding with mark of established by the
third person newspaper. The Anti-Monopoly Committee of Ukraine has determined that “Rio-Plus”
Publishing House”, LLC has established the newspaper “RIO-plus” and “Olviko”, LLC has
established the newspaper “R.1.O-lux”, both newspapers are published in town of Alchevsk. Having
considered the application of “Rio-Plus” Publishing House”, LLC the Anti-Monopoly Committee
of Ukraine decided that by its actions, namely establishment and publication of the above-
mentioned newspaper by “Olviko”, LLC is an act of unfair competition that violates rights of “Rio-
Plus” Publishing House”, LLC, particularly, for commercial name. In the decision of the Anti-
Monopoly Committee of Ukraine is particularly mentioned that mark (name) of the newspaper
“R.1.O-lux” can result in the confounding with activity of “Rio-Plus” Publishing House”, LLC, so
“Olviko”, LLC is obliged to stop violation of other business entity (the Applicant).

“Olviko”, LLC didn’t agreed with position of the Anti-Monopoly Committee of Ukraine,
filed the application to Commercial Court with request to revoke the decision of the latter. But
Commercial Courts (first, appeal, cassation court) agreed with position of the Anti-Monopoly
Committee of Ukraine regarding unfair actions of “Olviko”, LLC on publication of the newspaper
name of which is similar to confounding with the name of “Rio-Plus” Publishing House”, LLC [9].

In accordance with cl. 4 of Article 489 of Civil Code of Ukraine, persons may have same
commercial names if they don’t confuse customers regarding goods they are produced and/or sale
and services rendered. The customer usually doesn’t draw attention on legal entity’s form pf
business and see only recognized part of the name that results in confounding of commercial names

[6].

The protection of right on commercial name can be carried out through administrative and
legal proceedings. Through administrative proceedings conflicts are settled by the Anti-Monopoly
Committee and decisions adopted on through administrative proceedings can be challenged in the
court [6].

If goods and services of companies are not faced on the market, there is no unfair
competition in their activity; attempts to prohibit use of identical name in the company name can be
hardly successful [6].

In accordance with part 1 of Article 489 of Civil Code of Ukraine “The legal protection is
provided to commercial name, if it gives a possibility to define one person among the others and
doesn’t confuse customers regarding their true activity” [6].

The legislation of Ukraine, unfortunately, doesn’t contain a definition of commercial
(company) name. In the literature the essence of commercial name, as a rule, comes down to the
certain indication (mark) under which an entrepreneur is represented in civil commerce and
identifies such persons close to other participants of civil commerce [10].

In accordance with part 2 of Article 489 of Civil Code of Ukraine intellect property right for
commercial name becomes effective from the moment of first use and is protected without
obligatory request for it or its registration, regardless of it is part of commercial name of trademark
or not [10].

So the legislation of Ukraine connects occurrence of right for protection of commercial
name with the fact of its first use. Such approach completely meets the requirements of Article 8 of
Paris convention for the Protection of Industrial Property that provides protection of commercial
name in all member-countries without obligatory request for it or its registration, regardless of it is
part of commercial name of trademark or not [10].

At the same time part 3 of Article 489 of Civil Code of Ukraine warrants that information
about commercial name is subject to be entered to registers, procedure of keeping of which is
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established by the law. Nowadays there are no such register in Ukraine and a law warranting the
procedure of keeping. As for legal effect of such registration, it shall be provided in accordance
with Article 8 of Paris convention for the Protection of Industrial Property and part 2 of Article 489
of Civil Code of Ukraine. So the registration itself doesn’t have constitutional effect for occurrence
of intellectual property right for commercial name. Based on the above-mentioned, provisions of
part 2 of Article 159 of Commercial Code of Ukraine regarding the fact that business entity,
commercial name of which has been entered to the register earlier, has the priority right for
protection against other entity identical commercial name of which has been entered to the register
later are not quite correct. On the basis of mentioned provisions of Paris convention for the
Protection of Industrial Property and Civil Code of Ukraine, by settlement of disputes between
business entities on possession of the right for commercial name, the Commercial Court shall
proceed from the fact that which of subjects started legal use of the corresponding mark earlier [10].

In other words, the special legislation for protection of commercial name is absent in
Ukraine. Main regulatory acts that control matters on legal protection for intellectual property such
as commercial name in Ukraine are laws of Ukraine “Concerning Companies”, “Concerning State
Registration of Legal Entities and Individuals” (as amended effective from January 14, 2009),
Commercial code and Civil Code (effective from April 1, 2004) and also Order of Cabinet of
Ministers of Ukraine “Concerning Registration of Business Entities” No. 740. Therefore
commercial name is subject to protection from the moment of organization registration [11].

An assignment of property rights for commercial name to other person is possible only if
such rights are assigned along with integral property complex of the person or its appropriate part.
For example, the right for commercial name can be transferred to other person in case of the
enterprise sale as integral property complex (Article 191 of Civil Code of Ukraine) or incase of
legal entity reorganization [10].

Thus the use of commercial name imposes several important duties for its image on the user.
Individualization of enterprise, organization or institute by commercial name causes the necessity of
protection of such commercial name. Without legal protection the use of commercial name losses
its practical meaning [6].

A number of conflicts connected with commercial names grows. First of all it is connected
with imperfection of legal entities’ registration system and also imperfection and inconsistence of
legislation in sphere of commercial names. It means that absence of unified central database and
procedure of determination of “similarity to confounding” regarding commercial names [11].

Conclusions. Objects of competitors’ illegal actions become commercial names, marks of
goods and services (trademarks), other marks, which are objects of industrial property of business
entities. Copying or imitation of such objects of industrial property results in confounding with
competitors’ activity, bringing negative impacts in illegal use of business entities’ goodwill,
achievement of certain competitors of unjustified advantage in competition, customers choice of
goods on the basis of doubtful information. Such actions distort mechanisms of social effective
economic competition that is defined by Article 1 of Law of Ukraine “Concerning Protection of
Economic Competition” is determined as competition between business entities in order to achieve
advantage by own efforts over other business entities and hinders development of native market-
oriented economy [7].
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Borodina O. Decentralization of power in Ukraine: the content, risks, opportunities
and administrative role of civil society.

The article, based on the analysis of the latest changes in the regulatory framework for state
regional policy and local government reform, a theoretical consideration of the modern state
capable of forming territorial communities, fiscal decentralization and practical recommendations
given the author's vision of state-building processes. Define the scope and content of local and
regional self-government, individual consideration found powers and resources formed the
territorial communities. Noted that the strategic goal of the reform is to create a system of
governance that is able to provide quality services to the population, because one of the main tasks
of the existence of the state is to ensure a sufficient level of access of the population, regardless of
place of residence, to receive quality and timely administrative services.

Bbopoaina O.A. Jlemenrpanizanis Bjaaaum B YKpaiHi: 3MiCT, PU3HKH, MOMKJIMBOCTI Ta
aJIMiHiCTPaTHBHA POJIb TPOMA/ISIHCHLKOI0 CYCHILCTBA.

B cratTi, Ha OCHOBI aHaNi3y OCTaHHIX HOBITHIX 3MiH Y HOpPMaTHUBHO-IIPABOBIiH 0a3i CTOCOBHO
JIepKaBHOI pErioOHaNbHOI MOJITHKM, a TakoX, peQOopMyBaHHS MICLIEBOTO CaMOBPSIyBaHHS,
IPOBEJIEHO TEOPETUYHUH PO3IJISI Cy4yacHOTo CTaHy (POPMYBaHHS CIPOMOKHHX TEPUTOPIaIbHUX
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