Bichuk KoHctutyuiviHoro Cyay Ykpainu

Ne 1,2010
IMEHEM YKPAIHH

PILUEHHS] )
KOHCTUTYLLINHOIO CYAY YKPATHM

Yy CMpaBi 3a KOHCTUTYLiMHKM noaarHam S 1 HapopHoro fenyTata Ykpaiiu
Woao odiuiiiHOro TnymauenHs nonoxews ctarert 102, 103, 116
3akoHy Ykpaiuu «[1po cynoyctpii YkpaiHu»

(cnpaea npo npuaHaYeHHs cyaaie HQ OAMIHICTPATHEBHI NOCaaM)

M.Knis Cnpasa Ne 1-53/2009
22 rpygHsa 2009 poky
Ne 34-pn/2009

KoHctutyuivinmi Cyn Ykpaium y cknagi cyanis:

Crpwxaka AHgpis AHOPIMOBMYQ — rONoByOYOrO,
bpuHuesa Bacunsa Omutposuua,

Bnosiuerka Ceprisi JleoHigosuuq,

Fonosita Anaronis Cepriitoeuua,

IxyHs B'auecnaea Bacunbosuua,

JinkiBcbkoro AHaTtonis OneKcoHp.pOBMqo,
Jom6poscekoro leana MNeTtpoenua — pnonosigaua,
Kamna Bonogummpa Muxaiinoeuua,

Konoca Muxaiina IsaHoBKua,

Jlunaka Omutpa Omutposunua,

Mapkyw Mapii AHgpiisHu,

Mauyxak Apocnaen Bacunisuu,

Hikitina Opis IsaHoBMuQ,

Oguapenka B'suecnasa Augpiriosuua,

Creutoka lNetpa borganosuua,

Tkauyka MNMaesna Mukonaitosuua,

LWunwkina Bikropa IsaHosuua,

PO3MISIHYB HA MIEHAPHOMY 3ACIAAHHI CNPABY 30 KOHCTUTYUIMHUM NOACQHHSM 51
HAPOAHOro AenyTaTa YKpaiHm wono odiuifHoro TnyMadeHHs nonoxers craten 102,
103, 116 3akony Ykpainun «[po cymoyctpin Ykpainm» sig 7 motoro 2002 poky
Ne 3018-Ill (Binomocti BepxosHoi Paau Ykpainu, 2002 p., Ne 27-28, ct. 180).

Mpueogom ansa posrnagy cnpasw 3rigHo 3i crattamu 39, 41 3akony Ykpainu «[1po
Koncturyuirnmni Cya Ykpainu» CTano KOHCTUTYLIMHE NoaaHHa 51 HapoaHoro aenyTa-
Ta YKpQiHK.

Mincrasoto ang posrnamy cnpasw signosigHo o cratti 93 3akony Ykpainm «[1po
Konctutyuintuin Cyn Ykpainuy» € npaktnuHa HeobxiaHictb 8 odiuiinii iHTepnpeTauii
303HAUeHUX nonoxersb 3akoHy Ykpainu «[po cynoyctpiit Ykpainmy.
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3acnyxaswm cyaao-gonosigada Jombpoescekoro |. 1. Ta gocniamswm matepianu
cnpaswu, Konctutyuintmnin Cya Ykpainu

YCTAHOBMB:

1. Cy6’ext npasa Ha KOHCTUTYLiMHE NoaaHHs — 51 HapoaHui genyTat YkpaiHm —
ssepHyecs o Koncturyuitnoro Cyay YkpaiHu 3 KNONOTAHHSM AATH OdiliiiHe Tryma-
yeHHs nonoxerb ctaten 102, 103, 116 3akoHy Ykpainm «[po cynoycTpiit YkpaiHm»
gin 7 motoro 2002 poky Ne 3018—IIl (nani — 3akoH).

MpakTHuHa HeObXiaHICTb B OILIMHOMY TIYMAUYEHHI, HO AyMKY ABTOPIB KNOMNOTAH-
HSA, BUHMKIQ Y 3B'93KY 3 HEOAHO3HAYHMM PO3YMIHHAM TA 3ACTOCYBAHHAM MOMOXEHb
3aKoHyY Woa0 noBHOBAXeHH: Paau cyanis YkpaiHu NpUsHAYQTH HO OAMIHICTDATUBHI
NOCOAM rONiB CYAIB, 3ACTYMHUKIB FONIB CYAIB TA 3BINbHATH iX 3 LMX NOCAA.

Hapoani aenytati Ykpainm BkasytoTs, wo Konctutyuintmii Cyn Ykpadinu y PiuerHi
gin 16 tpaera 2007 poky Ne 1-pn/2007 Bu3HOB HEKOHCTUTYLIMHMM NONOXEHHS Ya-
cturu n'atoi cratti 20 3akoHy, BiINOBIAHO 4O AKOrO rofaoBA Cydy, 3ACTYMHUK TONOBM
cyoy NPM3HAYAIOTLCS HA MNOCAAy TA 3BinbHAOTLCA 3 nocaam [lpesnaeHtom Ykpainy,
i pekomeHaysae BepxoeHiit Pani Ykpainu HeBigknagHO B 30KOHOAABYOMY MOPSIAKY
BPENyNIOBATU MUTAHHA MPO NPM3HAYEHHS CYAAi HO MOCAAYy rofioBM CyAy, 3aCTYyMHMKA
rONOBM Cyfly TA 3BifbHEHHs HOro 3 nocapu. [1pote, sk CTBEPAXYETHCA B KOHCTM-
TyuinHoMy nogaHHi, BepxosHa Papa Ykpainu He npuitHsna BignosigHOro 3akoHy.

Pana cynais Ykpainu 31 tpasHsa 2007 poky npwuitHsina piwenHs No 50 wono npu-
3HOYEHHS CYLAIB HO QOMIHICTPOTMBHI MOCOAM B CyAAX 3AranbHOI IOPUCAMKLIT Ta
3BifIbHEHHS iX 3 UMX MOCAA, SKMM BU3HAUYMIA, LLIO CAOME BOHA € EAMHMM MOBHOBOXXHUM
Ha ue cyb’exTom.

HeobxigHicTb HapineHHs cebe MNOBHOBAXEHHAMM MPU3HAYATHM CYAAIB HA
QAMIHICTPATUBHI NOCaaM TA 3BiNbHATH X 3 uMx nocan Pana cyaais Ykpainu obrpyHTy-
sana ™M, wo 1 uepsHa 2007 poky 3aKiHYYBANMCA MOBHOBAXEHHs Oinblue Hix
300 ronis i 3aCTyNHWKIB roniB CyAiB 3AranbHOI IOPUCAMKLIT, | 3BONIKAHHS 3 NPU3HAYEH-
HSIM CYALIB HO BOKAHTHI MOCOAM AO 3AKOHOLABYOrO BPENYNOBAHHS LbOTO MUTAHHS
MOTIO MPM3BECTM 10 AeCTabini3auii CyA0BOT CUCTEMM, YCKNAAHEHb B OPraHi3aLiMHOMY
KePIBHMLTBI AiSNbHICTIO CYAIB, O OTXE — L0 NOTipLUEHHS CTAHY NPABOCYAASA B LEPXABI
TA 30XMCTY KOHCTUTYUIMHUX NPAB | CBOBOA MIOAUHM TA TPOMAAAHMHA.

OpnHak aBTOPK KITOMOTAHHS BBAXKAIOTh, WO Y 3AKOHI nepenbayeHo YiTkui nops-
LOK 30MILLLeHHs CyaaiB, AKi obinmanu agMmiHictpaTueri nocaau. Kpim toro, 26 TPABHS
2005 poky lNonosa Bepxosroro Cyay Ykpainu Hagicnas anenauiiHmm cynam YkpdaiHm
nmct Ne 1-5/454 3 pos’acHeHHsM BuMOT YacTuHm cbomoi ctatTi 20 3akoHy, 3rigHo 3
SKMMM Y PA3i 30KIHYEHHS MOBHOBOXKEHb CYALi, AKMM 3AMMAB AAMIHICTPATMBHY NOCOAY,
oro obos’asku Ha nigctasi craten 24, 28, 29, 41, 42 3akoHy BUKOHYIOTb BiINOBIAHO
NepLUMI 3ACTYMHMK TOSIOBU, 3ACTYMHKK rOfioBK b0 CTAPLUKI 30 BIKOM Cyaas.

Y 3B’93Ky 3 HEOAHO3HAYHUM PO3YMIHHAM TA 3ACTOCYBAHHSM MOMOXEHb 3AKOHY
CTOCOBHO MOBHOBOXeHHS Paau cynais YKpo'l'HM NPM3HAYATM CYLAIB HO QOMIHICTPO-
TUBHI NOCAAM B CYAAX TA 3BIMIbHATK iX i3 UyX NOCAL HOPOAHI AenyTaTh YKpaiHu 3sep-
Hynmcs no Konctutyuiitnoro Cyay YkpaiHu 3 npoxaHHam aati odiuiiHe TIyMaYeHHs
nonoxenb ctater 102, 103, 116 3akony, pos’acHuslum, um Mmae Pana cynais Ykpainm
HO L& 30KOHHI MOBHOBAXKEHHS.
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2. CBoi NO3uLii CTOCOBHO NPEAMETA KOHCTUTYLIMHOMO NOAAHHS BUCIoBKMIKU [ono-
Ba BepxosHoi Pagu Ykpainu, lonosa BepxosHoro Cyay Ykpainu, ronosa Paau cyaais
Ykpainu.

3. Koncturyuintiuin Cyn Ykpainu, BMPIWYOYM NOPYLWEHi B KOHCTUTYLiMHOMY
NOACHHI MUTAHHS, BUXOAMTb 3 TAKOTO.

3.1. Piwennam sig 16 tpasna 2007 poky Ne 1-pn/2007 Kowctutyuinnmin Cya
YKpQiHM BUM3HOB HEKOHCTUTYLIMHUM NONOXeHHs Yacturu n'stoi cratti 20 3akony,
BIANOBIAHO O SKOrO rofoBaA Cyay, 3ACTYMHUK TOMOBM CyAy NMPU3HAYAIOTLCSH HA NMOCA-
Iy TQ 3BiNbHAOTLCS 3 nocaau [1pesmaentom Ykpainu, i pekomerHaysas BepxosHii Paai
YKpQiHu HEBIAKNQAHO B 3AKOHOAABYOMY MOPSAKY BPErYIIOBATU MUTAHHS MNPO NPM3HA-
YEHHS CYAAi HA MOCAAy rOfOBM CyAy, 3ACTYMHUKA FONIOBM Cylly TA 3BifIbHEHHS MOTO 3
uiei nocaam (nyHktn 1, 3 pe3onioTMBHOT HYaCTMHM).

OpHaK ue NUTaHHS 4O UbOro Y4aCy 30KOHOM HE BPErybOBAHE.

3.2. Y KoHctutyuii YkpaiHu BM3HAYEHO, O AepXABHA BRaaa B YKPQiHi 3aidc-
HIOETLCA HO 3ACAAAX MOAINY HO 30KOHOAABYY, BUKOHABYY TA CyA0BY (4OCTMHA nepLua
ctaTTi 6), TO BM3HQYEHO MExXaHi3m ii 3aiicHeHHs (yactuHa apyra cratti 6, Yactu-
Ha apyra cratTi 19). OcrHosHuit 3akoH YkpaiHM BCTOHOBKB 30CaaM OPraHisauii i fians-
HOCTI CyOBOI BNOAM TA B3AEMOAIT MiXX HEIO, 3AKOHOAABYOIO | BUKOHABYOIO BNAAOIO HA
NiACTABI KOHCTUTYLLIMHO 3AKPIMAEHOT CUCTEMM CTPUMYBAHB | MPOTMBAT.

Tak, no nosHosaxeHb Bepxosroi Pagu Ykpaitu ak eaMHOro opraHy 30koHOAABYOT
Bnagm B YKPQiHi HONEXMTb NPUMHATTS 3AKOHIB 3 MUTAHbL CyLOYCTPOIO, CYAOUYMHCTBA,
cratycy cynqis (cratta 75, nyHkT 3 yactuHm nepwoi cratti 85, nyHkT 14 yactuHu nep-
woi crarti 92 Koncturyuii Ykpainm).

3rigHo 3 nyHkTom 14 wacturu nepwoi cratti 92 KoHctutyuii Ykpainm cynoycTpin
BM3HQAYAETLCA BUKITIOYHO 3AKOHAMM YKPAiHKM. 30KOHOM 3ATBEPIKEHO NMPABOBI 30COAM
OpPraHi3auii CynoBol BAOAM TA 3AIMCHEHHS MPABOCYAAA B YKPATHI, CUCTEMY CyfiB 3Arasb-
HOI IOPUCAMKLT, OCHOBHI BUMOTH 10 GOPMYBAHHS KOpPNycy NpodeciitHmx Cyadis, cuctemy
TO NOPSAOK 3LIMCHEHHS CYLAIBCbKOrO COMOBPSAYBAHHS, O TAKOX BCTAHOBMEHO 3Aranb-
HUM NOPAAOK 306e3neUeHHs QisnbHOCTI CyfiB TO BPEryNbOBAHO iHLUI MUTAHHS CyAoyCT-
poto. Cratreto 104 3akoHy nepenbadeHo, Lo OpraHisauiiHimm hbopMamm CyaaiBCbKo-
roO COMOBPSANYBAHHA € 360pK Cyaais, koHdepeHUii cyanis, 3i3a cyanie Ykpainm, poam
cyamiB Ta iX BMKOHABYI OpraHM. 3a 3aKOHOM CyAfiBCbke€ COMOBPALYBAHHA — LE Ca-
MOCTIHE KONEKTUBHE BMPILLEHHS MUTAHb BHYTPILIHLOT AisnbHOCTI cyais B YkpaiHi npo-
beCiMHUMM CYAAAMM, IO AKMX HANEXATb OPraHisaLiiHe 3a6e3nedyeHHs Cyais Ta AianbHOCTI
CyAfiB, COLQNbHMM 3AXMCT CYAAIB TA iX CIMEMN, O TAKOX iHLLI MTUTAHHS, AKi HE NOB A3aHI bes-
nocepenHbo 3i 3aiMCHEHHAM NpaBoCyaas (Yactmhm nepa, apyra cratti 102).

[Mopsnok 3aiMCHEHHS CyaaiBCbKOrO COMOBPALYBAHHS BU3HAYQETLCA BiANOBIAHO A0
Konctutyuii Ykpainm 3akoHom, 3akoHom Ykpainu «[1po ctatyc cyaaisy Ta iHwWmMmM 30-
KOHOMM, O TAKOX PErnamMeHTaMM i MOMOXEHHAMM, $Ki MPUAMAIOTBCS OPraHAMM
CYAAIBCHKOrO CAMOBPSAYBAHHSA 3riAHO 3 3akOHOM (yactmHa Tpets cratTi 102).

Y 3akoHi nepenbayero, wo 3'i3a cyanis YKpaiHM — Le HOMBULLMIM OPraH CyARiBCbKO-
ro camoBpsfyBaHHs (dactmHa nepwa cratti 112), a Paga cynpis Ykpainu € suimm
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OPraHOM CYAAIBCHKOrO COMOBPSLYBAHHS Y nepioa Mix 3'isgamu cyaais Ykpainu (yactu-
Ha nepwa crarTi 116), Ta Bu3HayeHo npasosi OCHOBM ix dyHKUiOHYBaHHS. BignosigHo
[0 nyHkTy 4 yactmHm n'stoi cratti 116 3akory o nosHosaxeHs Pagu cyanis Ykpainu
BiJHECEHO BMPILLEHHSA MUTOHb LLOAO MPMU3HAYEHHS CYAAIB HO QOMIHICTPOTMBHI NOCOAM B
CYyAaX Y BMMNOOKAX i NOPAAKY, nepenbayeHmx 3aKOHOM, a TOMY 3MICT Ui€i HopMM cnig
QHANI3yBATH B CYKYMHOCTI 3 IHLLMMM MOrO HOPMAMM, 3okpema cratTeio 20.

3.3. Y yactuui n'atin crarti 20 3akoHy BUM3HAYEHO nosHOBAXEeHHs Paan cyanis
Ykpainu (pon,m CynmiB CnewuionisoBaHMX cy,u,iB) LOBATM PEKOMEHAALIT CTOCOBHO Mpu-
3HQYEHHS CYLAIB HO NMOCOAY rOfIOBU Cyfy, 3ACTYMHMKA FONOBK CyLy Td 3BiNbHEHHS 3
uiei nocagu.

OTxe, nonoxerHs nyHkTy 4 yactuHm n'stoi ctatti 116 3akoHy, B skoMy 3a3Haue-
Ho, wo Papa cyanis YkpaiHu BUPILLYE MUTAHHS LLOAO NPM3HAYEHHS CyAAiB HA OOMI-
HICTPATMBHI NOCAAM B CYAAX Y BUMNAAKAX | NOPSAKY, NepeabaderHux upm 3aKOHOM, Y
CUCTEMHOMY 3B'A3KY 3 MOSIOXEHHAM MEepLLOro pedyeHHs yactmHu n'atoi crartti 20 3a-
KOHY HEODBXigHO PO3yMiTH sk Take, Wwo aae Pagi cyanis Ykpainu npaso eupiwyeaTy
MUTAHHS NPO PEKOMEHLALIO KAHAMAATYPU KOHKPETHOTO CYAAi Af1f MPU3HAYEHHS MOro
HO MOCAAy ronoBu Cyay, 3ACTYMHUKA rONOBU Cyay.

Koncturyuintimnin Cyan YkpaiHm AiMOB BMCHOBKY, LIO TAKA PEKOMEHAALA €
0BOB'93KOBOIO CKIIAA0BOIO 30KOHOAABYO BU3HAYEHOT NPOLELYPU BUPILLEHHS KAaPO-
BMX MUTAHb. TOMYy OpraH (nocagosa 0coba), NOBHOBAXHUI NMPUIMATH PILUEHHS NPO
NPU3HAYEHHS HO BIANOBIAHI NOCAAM UM 3BIMIBHEHHS 3 HMX, HE MAE NPABA BUPILLYBOTH
TAKi MUTAHHS HA CBiM pO3CyL 6e3 BignoBsigHOI pekomeHaauii. [MUTaHHa npusaHayeHHs
CyAAi HO AAMIHICTPATUMBHY NOCALY FrONOBU CYAY, 3ACTYMHMUKA FONOBK CYAYy YW 3BiNIbHEH-
HA 3 i€l NOCaaM BIANOBIAHO [0 YMHHOI PEAKLil NePLIOro PEYEHHS YACTUHM N'aTOl
crarti 20, crarri 116 3akoHy Moxe ByTu BUpILLEHE TinbKu HA NiACTOBI pEKOMEHAALT
Paau cynais Ykpainu (ponm CYLAiB CneuianizoBaHMx Cyﬂ,iB), OCKIifTbKM COME B YMHHIN
penakuii NyHkTy 4 yactuHm n'atoi ctatti 116 30KOHY BUSHAYEHO PeKoMEHAALiMHMI
xapakTtep piweHHs Pagm cyanis Ykpainu ang npusHAYEHHs MOBHOBAXHMM OPraHOM
(nocaposoto 0coboto) cyaais HO QAMIHICTPATUBHI MOCAAM B CyaQX.

3.4. 3rigHo 3i ctatTeio 93 3akony Ykpainu «[po Konctutyuiniuin Cya Ykpadinmy
NiACTABOO ANt KOHCTUTYLIMHOIO NOAAHHS WOAo odiuiiHoro TnymadeHHs KoHcturyuii
YkpaiHu Ta 30kOHiB YKPQiHM € NPAKTMYHA HeOoBXiaHICTb y 3'acyBaHHi abo pos’sac-
HeHHi, odiuiiHin iHTepnpeTauii nonoxers KoHcTutyuii YkpaiHm Ta 3akoHiB YkpaiHu.

3i amicty craten 102, 103 3akoHy He B6EAYAETLCA, WO HUMM BPETYSIbOBAHO NOBHO-
BaxeHHs Paagum cypais YKpo'l'HM LWOAO MPU3HAYEHHS CYAAIB HO OAMIHICTPATMBHI Noca-
OV B CyAOX.

Cyb’exT NpaBa HA KOHCTUTYLMHE MOAAHHS, 3BEPHYBLUMCh 3 KIIOMOTAHHAM MPO
odiuiiHe TIYMAYEHH 303HAYEHUX HOPM 3AKOHY, HE HABIB OBFPYHTYBAHHA Yy MOrO
NPAKTUYHIA HEOBXIZHOCTI.

Ha aymky Konctutyuiitnoro Cyay YkpaiHm, KOHCTUTYLiMHE NPOBAMKEHHS Y CMPABI
y Uit yactuHi signosigHo go nywkty 2 cratti 45 3akony Ykpainu «[lpo Konctu-
Tyuintnin Cyn Ykpainuy, nyHkry 1 8§ 51 Pernamenty KonctutyuitHoro Cyay Ykpainu
NigAArae NPUNUHEHHIO.
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3.5. Ockinbku pekomenpauis Bepxosnint Pagi Ykpainu, euknagera y Piwenni Kow-
crutyuitHoro Cyay Ykpainu sig 16 tTpasHs 2007 poky Ne 1-pn/2007 y cnpasi npo
3BiIMBHEHHSA CYAAi 3 QAMIHICTPAOTMBHOI NOCAAM, LWOAO HeobXigHOCTI B 30KOHOAABYOMY
NOPSAKY BPEryniOBATU NPU3HAYEHHS CYLAI HO MOCALY rONOBK Cyay, 3ACTYMHMKA rOfo-
BM CyLy TQ 3BiflbHEHHS MOro 3 Li€i NOCaam He BUKOHAHA, Lie NPpU3Beno A0 NpaBOBOi
HesmaHaveHocTi (nporanuun B 3akoHi). Koncturyuinmit Cyn Ykpainm BBaXae 3a He-
obxifHe 3rigHo 3 yactnHowo apyroto cratti 70 3akony Ykpainu «[po KonctutyuinHuii
Cya Ykpainu» noknactv Ha BepxosHy Pagy Ykpainun 0608 530k HEBIAKIAAHO BUPILLK-
T LE NUTAHHS,

Buxoasun 3 suknageHoro ta kepytoumcs crattamu 147, 150, 153 Kowncturyuii
Ykpainu, ctatreio 2, nyHktom 2 cratti 45, crattamm 62, 66, 67, 69, 70, 95 3akony
Ykpainu «[1po Koncturyuiinmit Cyn Yekpainm», Konctutyuinnuin Cyn Ykpainm

BUPIilWIMB:

1. B acnekTi KOHCTUTYUIMHOrO MOAQHHS MOMNOXEHHs MyHKTy 4 4yactuHu n'sTtoi
cratti 116 3akony Ykpainun «[po cymoyctpinn Ykpainuw» sig 7 motoro 2002 poky
Ne 3018-Ill, srigHo 3 akum Paga cyoais YkpaiHu BUPILYE MUTAHHS LOAO NPMU3HAYEH-
HA CYAAiB HO QAMIHICTPATUBHI NOCAAM B CYAAX Y BUMNAAKAX i NOPSAAKY, NepeabayeHmx
UMM 3AKOHOM, Y CUCTEMHOMY 3B'S13KY 3 MOMOXEHHSIM MOTO MEPLIOrO PEYEHHS YACTU-
Hu n’atoi cratTi 20 Tpeba posymith Tak, wo Paga cyanis YkpaiHu NOBHOBAXHA AOBA-
TM PEKOMEHAALIT CTOCOBHO TAKOrO MPM3HAYEHHS TOMy OpraHy (nocanosin ocobi),
AKMM 3AKOHOM HOLIMEHUI LMMKW MOBHOBODKEHHAMM.

2. [PUNMHUTH KOHCTUTYLiMHE NPOBAAXEHHS Y CMPABI WOA0 OPILIMHOIO TIYMAYeH-
Ha nonoxens crateit 102, 103 3akony Ykpainn «[1po cymoyctpint Ykpainu» Ha
nigcrasi nyHkTy 2 cratTi 45 3akony Ykpainu «[po Koncturyuinnmnin Cyn Ykpainmy —
HEBIANOBIAHICTE KOHCTUTYLIMHOIO MOAGHHS BUMOram, nepeabadeqHmm KoHctutyuieo
YKpaitu, umm 3aKOHOM.

3. 30608'a3am1 Bepxosry Paay Ykpainm HesinknaaHo sukoHat Piwennsa KoHctm-
tyuitHoro Cyay Ykpainu sig 16 tpasns 2007 poky Ne 1-pn/2007 wopo sakoHopas-
4OTO BPENYMIOBAHHS MUTAHHA MPO MPM3HAYEHHA CyAdi HA MOCAAYy TONIOBM Cydy,
30CTYMHUKA FONOBM CyLy TA 3BiIbLHEHHS MOrO 3 Li€i nocaau.

4. Piwenns KownctutyuitHoro Cyay YkpaiHm € 060B'S3kOBMM 0O BMKOHAHHS HA
TepuTopii YKPAiHU, OCTATOYHUM | HE MOXE BYTH OCKapXKEHE.

Piwenna Koncturyuitnoro Cyay Ykpainu nignsrae onybnikysaHHio y «BicHuky Kon-
ctutyuiiHoro Cyay YKpaiHu» Ta B iHWKMX ODILiMHMX BUAAHHSX YKPATHM.

KOHCTUTYUINHWUIM CY[, YKPAIHU
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® Summary to the Decision of the Constitutional Court of Ukraine Ne 34-rp/2009
dated December 22, 2009 in the case upon the constitutional petition of 51 People’s
Deputies of Ukraine concerning the official interpretation of the provisions of
Articles 102, 103 and 116 of the Law «On the Judicial System of Ukraine» (case on
the appointment of judges for administrative positions)

Subject of the right to constitutional petition - 51 People’s Deputies of Ukraine —
applied to the Constitutional Court of Ukraine with a petition for the official interpre-
tation of the provisions of Articles 102, 103 and 116 of the Law of Ukraine «On the
Judicial System of Ukraine» No 3018-1ll dated February 7, 2002 (hereinafter referred
to as «the Lawy).

By the Decision Ne 1-rp/2007 dated May 16, 2007 the Constitutional Court
recognised as unconstitutional the provision of Article 20.5 of the Law which stipulat-
ed that a chairperson and deputy chairperson of a court are appointed by the
President, and recommended the Verkhovna Rada of Ukraine to provide without
delay the legislative regulation on the appointment and dismissal of a judge as a
chairperson and deputy chairperson of a court (paragraphs 1 and 3 of the resolutive
part). However, until this time there is no law regulating this issue.

The Constitution determines that the state power in Ukraine is exercised on the
basis of its division into legislative, executive and judicial (Article 6.1), and the mech-
anism for its exercise (Articles 6.2 and 19.2). The Fundamental Law established the
principles of the organisation and activities of the judicial power and its interaction
with the legislative and executive on the grounds of the constitutional system of
checks and balances.

The Verkhovna Rada of Ukraine, as the sole body of legislative power in Ukraine,
enacts laws on the judicial system, judicial proceedings and status of judges
(Articles 75, 83.1.3 and 92.1.14).

According to Article 92.1.14 of the Constitution, the judicial system is determined
exclusively by laws of Ukraine. The Law determines the legal principles of the organ-
isation of judicial power and the administration of justice in Ukraine, the system of
courts of general jurisdiction, primary requirements to the formation of the judiciary,
the system and procedure of exercising judicial self-government, the general proce-
dure of the support of the activities of judges and other issues of the judicial system.
Article 104 of the Law enlists meetings of judges, conferences of judges, the
Congress of Judges of Ukraine, judges’ councils and their executive committees as
the organisational forms of judicial self-government. Under the Law, judicial self-
government is independent collective resolution of the issues of internal activities of
judges in Ukraine (the organisational support of judges and their activities, social
provision of judges and their families and other issues which are not connected
directly to the administration of justice) by professional judges (Articles 102.1 and
102.2).

The procedure of exercising judicial self-government is determined, in accordance
with the Constitution of Ukraine, by the Law of Ukraine «On the Status of Judges» and
other laws, as well as by the regulations and charters adopted by the bodies of judi-
cial self-government under the Law (Articles 102.3).
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The Law defines the Congress of Judges of Ukraine as the highest body of judicial
self-government (Article 112.1) and the Judges” Council of Ukraine as a superior
body of judicial self-government during the period between the Congresses of
Judges of Ukraine (Article 116.1), and provides for the legal foundations of their func-
tioning. Pursuant to Article 116.5.4 of the Law, the authorities of the Judges” Council
of Ukraine encompass the resolution of issues concerning the appointment of judges
for administrative positions of courts in cases and under the procedure prescribed by
the Law. Therefore, the substance of this norm shall be analysed in the conjunction
with the other norms of the Law, in particular Article 20.

Article 20.5 of the Law determines the authority of the Judges” Council of Ukraine
(judges’ councils for specialised courts) to give recommendations concerning the
appointment of judges as a chairperson or a deputy chairperson of a court and their
dismissal.

Thus, the provision of Article 116.5.4 of the Law, which stipulates that the Judges’
Council of Ukraine decides upon the issues of appointment of judges for administra-
tive positions of courts in cases and under the procedure prescribed by the Law, in a
system conjunction with the first clause of Article 20.5 of the Law, should be under-
stood as empowering the Judges” Council of Ukraine to decide upon the issue of giv-
ing the recommendation concerning the candidature of a particular judge for his/her
appointment as a chairperson or a deputy chairperson of a court.

The Constitutional Court concludes that such a recommendation is an obligatory
part of the procedure for resolution of personnel issues envisaged by law. Hence, the
body (official) authorised to take decisions concerning such appointment and dis-
missal has no authority to resolve the respective issues without such a recommendo-
tion. The appointment of a judge for the administrative position of a chairperson or a
deputy chairperson of a court and his/her dismissal, under the effective Article 20.5
(the first clause) and Article 116 of the Law, shall be made only upon the recommen-
dation of the Judges” Council of Ukraine (judges’ councils of specialised courts) due
to the fact that this is the effective Article 116.5.4 of the Law which determines the
advisory character of a decision of the Judges” Council of Ukraine in the process of
the appointment of judges for administrative positions of courts by the body (official)
authorised.

Since the recommendation to the Verkhovna Rada of Ukraine expressed in the
Decision of the Constitutional Court of Ukraine Ne 1-rp/2007 dated May 16, 2007
in a case on the dismissal of a judge from an administrative position concerning the
necessity of legislative regulation of the appointment of a judge for an administrative
position of a chairperson or a deputy chairperson of a court is not fulfilled it caused
legal uncertainty (an omission in the Law). Thus, the Constitutional Court considers it
necessary, in accordance with Article 70.2 of the Law of Ukraine «On the
Constitutional Court of Ukraine», to impose on the Verkhovna Rada of Ukraine the
obligation to resolve without delay this issue.

Thus, the Constitutional Court of Ukraine held:

1. In the aspect of constitutional petition, the provisions of Article 116.5.4 of the
Law «On the Judicial System of Ukraine» Ne 3018-Ill dated February 7, 2002,
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whereby the Judges” Council decides upon the issues of the appointment of judges
for and dismissal from the administrative positions of courts in cases and under the
procedure prescribed by this Law, in a system conjunction with the first clause of
Article 20.5 of this Law, shall be understood as empowering the Judges” Council to
give recommendations concerning such an appointment to the body (official) which
is conferred with such authorities by law.

2. To terminate the constitutional proceedings in the case concerning the official
interpretation of the provisions of Articles 102, 103 of the Law «On the Judicial
System of Ukraine» on the ground of Article 45.2 of the Law «On the Constitutional
Court of Ukraine» — failure of the constitutional petition to meet the requirements
envisaged by the Constitution and this Law.

3. To oblige the Verkhovna Rada of Ukraine to execute without delay the Decision
of the Constitutional Court of Ukraine Ne 1-rp/2007 dated May 16, 2007 concern-
ing the legislative regulation of the appointment of a judge as a chairperson and first
deputy chairperson of a court, and their dismissal.
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