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IMEHEM YKPAIHH

PILUEHHS )
KOHCTUTYLIIAHOIO CYAY YKPATHU

y CrpaBi 3a KOHCTUTYLiMHMM noaaHHsM [pesunperTta Ykpainm
wogo signosigHocTi KoHetutywil Ykpaium (koHcTuTywifHocTi) ab3auy apyroro
nynkty 12 MNonoxenns npo Minictepcteo ob6oporu Ykpainu,
aateepmxeroro [NocraHosoio Kabinery Minictpis Ykpaitm
Big, 3 ceprns 2006 poky N2 1080 B pepakuii
Mocranosu Kabinety Minictpie Ykpainu ig 1 amnHs 2009 poky N2 664
(cnpasa npo noromxeHHs CTPYKTYpM LEHTPAnsHOro anapary
MinictepcTa o6oporm Ykpainm)

M.Knis Cnpasa Ne 1-48/2009
24 rpyana 2009 poky
Ne 36-pn/2009

Koncturyuivinmi Cygn Ykpaium y cknagi cyanis:

Crpuxaka AHapis AHAPIMOBUYA — ronosyo4oro,
Baynina IOpis Bacunbosuua,

BpuHuesa Bacuna Omutpoeuuaq,
BnosiueHka Cepris JleoHinosuua,
lonosita Anaronis Cepriitoeuua,

IxyHs B'ayuecnasa Bacunbosuua,
Linkiscbkoro Anatonia Onekcarapoemua,
Hombposcbkoro Isana MNeTtposuua,
Kamna Bonognumnpa Muxarinosuua,
Konoca Mwuxaiina IsaHosuua,

Jiunaka Omutpa Omutposuua,

Mauyxak Apocnasu Bacunishy,

Hikitina IOpis |BaHOBMYG — fonosigaua,
Oguapenka B'suecnasa Aupgpiiiosuua,
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Creuoka Nerpa borgaHosuuq,
Tkauyka MNaena Mukonaiosuua,
LLnwkiHa Bikropa IeaHoBKua,

PO3MIAHYB HA MAEHAPHOMY 3ACIAAHHI CMPABY 30 KOHCTUTYUIMHUM MOAAHHAM
MpesuperTta Ykpainv wono signosigHocti KoHctutyuii Ykpainm (KoHCTUTYuiMHOCTI)
absauy apyroro nyHkty 12 [MonoxeHHs npo Minictepcteo oboponu Ykpainu,
saTsepmxeHoro MNocranosoro Kabinety Minictpis Ykpainu sig 3 cepnua 2006 poky
Ne 1080 s penakuii MNocrarnoen Kabinety Minictpis Ykpainm sig 1 nunns 2009 poky
Ne 664 (Odiuinrui sichuk Ykpainm, 2006 p., No 31, cr. 2237; 2009 p., Ne 50,
cr. 1691).

Mpueogom ans posragy cnpasu signosigHo o cratei 39, 40 3akoHy Ykpainu
«Mpo Koncturyuintmit Cyn Ykpainmy ctano KoHcTuTyuiliHe noparHs [lpesuaenta
Ykpainu.

[MincTrasoto ang posrnagy cnpasw 3rigHo 3i ctatteio 7 1 3akony Ykpainm «[Mpo Kow-
crutyuitHmin Cyn YkpaiHmy» € TBepaxeHHst cyb’ekTa NpaBa HA KOHCTUTYLiMHE NMOAAHHS
NPO HEKOHCTUTYLIMHICTL ab3auy apyroro nyHkTy 12 MonoxeHHs npo MiHictepcTeo
oboponun Ykpainu, sateepaxeHoro [Nocranosoto Kabinety Minictpis Ykpainu Big
3 cepnna 2006 poky Ne 1080, nyrkty 6 3miH, w0 BHOCATLCA A0 [MonoxeHHs npo
Minictepctso obopormn Ykpainu, satsepaxerux [loctanosoto Kabinety Minictpis
Ykpainu Big 1 nunus 2009 poky No 664.

3acnyxaswm cyppo-gonosigaya Hikitina tO. |. Ta gocniauslum maTepianu cnpasw,
Konctutyuintmnin Cya Ykpainu

YCTAQHOBMUB:

1. Cy6’ext npaBa HA KOHCTUTYLjMHE nofaHHs — [1pesnaeHT Ykpaiu — 38epHyBs-
ca no Kowcturyuithoro Cyny YKpQiHuM 3 KNOMOTAHHAM BM3HATM TAKMMM, LIO HE
signosinaoTs KoHctutyuii Ykpainu (€ HekoHCTUTYUiIMHMMK), a63ay, apyrui nyHkTy 12
MonoxenHs npo MinictepctBo oboporu Ykpainu, sateepmkeroro [loctaHosoto
Kabinety Minictpis Ykpainm sig 3 cepnna 2006 poky No 1080 (zani —MNMonoxerHs), Ta
NyHKT 6 3MiH, WO BHOCATLCA n0 [MonoxenHs, sateepmxernx [Nocranosoio Kabinety
Minictpis Ykpainu sig 1 nunns 2009 poky Ne 664 (nani — 3minm).

[MaBa OEepPXaBM BBAXAE, WO NyHKT & 3MiH, akum absau, apyrmit nyrkty 12 Mono-
XEHHS BUKITALEHO B HOBIM pepakuii, 3a skoto [lepLunit Biue-npem’ep-miHicTp Ykpainm
HOQINEHWNA MOBHOBAXEHHAM MOTOLXKYBATH CTPYKTYPY LEHTPANbHOrO anapary
Minictepctea o6opoHu Ykpainu, He BIANOBIAGE YACTWMHI Apyrik cratti 6, Yactu-
Hi apyrin ctatTi 19, cratTi 75, nywkty 3 yactuHm nepwoi cratti 85, nyHkry 12 uactu-
HU nepwoi cratti 92, yactuni tpeTint cratTi 113, nywkry 10 crarri 116, yactuni nepuwuin
cratti 117, wactui gpyrin crarri 120 Koncturyuii Ykpainu.

Cy6'exT NpaBa HA KOHCTUTYUIMHE MOAAHHS BKA3YE, LLLO NOBHOBAXEHHs [leplioro
Bille-npem’ep-miHicTpa YKpaiHM BM3HAYAIOTLCS 3AKOHAMM YKPQiHM, 30KpemMa CTaT-
Teto 45 3akony Ykpainm «Mpo Kabiner Minictpis Ykpainuy» (nani — 3akoH), i He Mo-
XYTb BCTOHOBIIOBATUCS IHLUMMM MPABOBKMMM OKTaMK. Ha fiymKy QBTOPQ KNOMOTAHHS,
3MiHMBLLKM pepnakuilo absauy apyroro nyHkty 12 [Nonoxenns, Kabiner Minictpis
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YKpaiHu BUILWIOB 30 MEXi CBOET komMneTeHLUii i nepebpas Ha cebe nosHoBaXeHHs Bep-
xoBHOT Paau YkpaiHu sk eaMHOro opraHy 30KOHOAABYOT BNAAM.

2. CBoi nosuuii CTOCOBHO MPEeaMETa KOHCTUTYLLIMHOTO MNOAAHHA BUMCIOBMIM HA-
ykosuj Kuiscbkoro HauioHansHoro yHisepcuteTy imeHi Tapaca LLlesyerka, JlbsiBcoko-
ro HALUIOHANLHOTO yHiBepcuteTy imeHi lsana Ppanka, HauioHanbHoT opuanyHoi
akagemii Ykpainu imeHi Apocnasa Mygporo, Opecbkoi HALIOHANBHOT IOPUANYHOT
akagemii.

3. Bupiwyioun nopylueHe B KOHCTUTYLIMHOMY MOAAHHI NMUTAHHS, KOHCTUTYUIMHMIA
Cyn Ykpaiuu BUXOaMTb 3 TOKOTO.

3.1. YkpaiHa € npaBoBOO AEPXABOIO; OPraHKM 30KOHOLABYOI, BUKOHABYOI TA Cy-
LOBOI BNOAM 3AIMCHIOIOTb CBOT MOBHOBAXEHHS Y BCTOHOBEHMX KOHCTMTyu,iero YKpoTHM
MeXax i BiNoBiagHO A0 3QKOHIB YKPAiHM; 3QKOHM TA iHLII HOPMATMBHO-NPABOBI AKTU
npmimatoTecst Ha ocHoBi KoHctuTyuii YkpaiHu i noBMHHI BiANosigatv ii; opraxu aep-
XOBHOI BNagM 30060B'A30HI LiSTM NMLWE HA NiACTOBI, B MEXAX MOBHOBOXEHbL TA y
cnoci6, wo nepepbaueni KoHctutyuielo ta 3akoHamu Ykpainu (ctatra 1, yactu-
Ha gpyra ctaTTi 6, YactuHa apyra cratTti 8, yactmHa apyra cratti 19 Koncturyuii
Ykpainu).

3rigHo 3i ctatramm 113, 116, 117 OcHosHoro 3akony Ykpainm Kabiner MinicTpis
Ykpainu y cBoiN pisnbHOCTI kepyeTbcst KoHcTUTyui€eo Ta 3akoHamu YKpaiHm, yKa3amm
[NpesuaeHTa Ykpainu, noctaHosomu BepxosHoi Pagun Ykpainu, npuiHatumm
BianosigHo no KoHctutywii Ta 3akoHis Ykpainu, sabesneuye BUKOHAHHS KoHCTUTywiT i
30KOHIB YKpPQiHM, BUAAE NOCTAHOBM | PO3NOPSAKEHHS B MEXAX CBOEI KOMMNETEHLjI.

O6opoHa YKpaiHu, 3axucT i CyBepeHiTeTy, TEPUTOPIANBHOIT LiNICHOCTI | HepoTop-
KaHHOCTI noknagatoTecs Ha 36poiiHi Cunu Ykpainu; Mpesuaent Ykpainu € Bepxos-
Hum TonosHokomaHaysadem 36poiHnux Cun Ykpainu, 3AiHCHIOE KEPIBHWUUTBO Y
chepax HauioHanbHoT 6esnekm Ta obopoHn aepxasu; KabineT Minictpis Ykpainu, ak
BMLLMI OPraH Yy CUMCTEMI OPraHiB BUKOHABYOI BNAAM, 3a06e3nevye AePXABHMIt CyBe-
peHiTeT YKpaiHu, 3AiiCHIOE 3aX0aM Wo[0 3abe3neyenns ii O60pOHO3JJ,OTHOCTi, cnps-
MOBYIOUM | KOOPAMHYIOUM POBOTY MIHICTEPCTB TA IHLIMX OPraHiB BUKOHABYOI BNAAM
(wactuHa gpyra cratti 17, nyHkr 17 yactunm nepwoi cratti 106, yactuHa nepua
crarti 113, nywktn 1, 7, 9 crarti 116 Koncturyuii Ykpainu).

3.2. Opranizauisi, noBHOBXeHHs | nopsaok aiansHocTti KabineTty Minictpis Ykpai-
HM BM3HaYaoTbca KoHcTutyuieto i sakoHamu Ykpainu. Y 3akoHi 3akpinneHo noBHOBA-
xenHs [Nepworo sine-npem’ep-minictpa Ykpainun sabesnedysatu szaemogito Kabine-
Ty Minictpis Ykpainn 3 [NpesuneHtom Ykpainn 3 nutarb giansHocti Kabinety
Minictpis YkpaiHu, iHLWKMX OpPraHis BUKOHABYOT BNOAM TA BCTAHOBMEHO, LLO MIHICTP
Ykpainu € uneHom Kabivety MinicTpis YkpaiHu i 3AIMCHIOE KEPIBHULTBO MiHICTEPCT-
BOM (NyHKT 4 yacTuHu nepwoi cratTi 45, nyHkT 2 yactunm nepuwoi cratTi 46). Mops-
LOK peani3auii uyMx MOBHOBOXEHb MOXE BM3HAYATUCH Y MIA3AKOHHWX QOKTAX, SKi
signosigHo po cratti 117 KoHctutyuii YkpaiHm B Mexax cBO€Ei komneTeHuii BUAAE
Kabinet Minictpis Ykpainu. Takum aktom € MonoxerHs, B akomy nepesbayeHo, o
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CTPYKTYpY ueHTpansHoro anapaty Minictepctea obopoHu YkpaiHu 3aTBepaxye
MIHICTP 30 noromxeHHsam 3 [Neplimm sine-npem’ep-miHictpom Ykpainu (ab63au apyruit
nyHkTy 12).

Koncturyuiriimnin Cyan YkpaiHu BUXOAMTb 3 TOTO, WO norogxeHHs 3 [Nepwmm sile-
npem’ep-MiHicTpom YKpaiHM CTPYKTYPU LeHTpanbHoro anapaty Minictepctea o6o-
poru Ykpainu BignosigHo o absauy apyroro nyHkty 12 [MNonoxeHHs 8inbyBaeTbcs 10
ii 3aTBepmKeHHs Minictpom o6oporn Ykpainu. Lle noromkerHs He niamiHse pilieHHs
Minictpa o6oporu YkpaiHW Npo 30TBEPAXEHHS CTPYKTYPU LLEHTPABHOTO anapary
MIHICTEPCTBA | HE MOXE PO3rNARATUCS SIK MOro 0O0B’A3KOBA CKNAAOBA, A OTXE, HE MO-
PYLLUYE 3AKPINAEHOro B NyHKTI 2 4acTmHM nepwoi ctatti 46 3akoHy npasa MiHicTpa
30IMCHIOBATU KEPIBHULTBO MiHiCTepCTBOM. Anarnoriuny nosuuito KonctutyuinHmin Cyn
Ykpainu Buknas y Piwenni sig 25 motoro 2009 poky Ne 5-pn/2009 (a63au apyrwit
nignyHkTy 2.2 nyHkTy 2 MOTMBYBAMbHOT YacTuHu). [onepeaHe norogxeHHs cnig pos-
MMALOTH K OOMH i3 30CobiB peani3auii NOBHOBOXEHb BIAMOBIAHUM OPraHOM AEPXAB-
HOT Bnaau (nocaposolo 0coboio), WO y3roaxXyeTbes 3 Npasosoto nosuuielo KoHctu-
tyuintoro Cyay Ykpainu, BuknageHoto B ab3aui Tpetbomy nignyHkTy 3.2 nyHkTy 3 MO-
TMBYBAbHOT YacTuHu Piwenns sig 15 ciuna 2009 poky Ne 2-pn/2009.

Takum umnHOM, BcTaHoBneHui y NonoxerHi nopsaok noromkeHHs Minictpom o60-
poru Ykpainu 3 [NepLumm Bine-npem’ep-miHicTpom YKpaiHu CTRYKTYPU LEHTPAbHOTO
anapaty Mixictepctea oboporu Ykpainu obymosneHuin nosHosaxeHHamu Kabinety
Minictpig YkpQiHW y HOro B3AEMOBIAHOCHHOX 3 LEHTPABHUMM OPraHAMM BUKOHABYOT
BNOLM.

Haosenene noe ninctaBu ans BMCHOBKY MPO KOHCTUTYLiMHICTL ab3aly Apyroro
nyHkty 12 Monoxents 8 peaakuii MNoctanosu Kabinety Minictpie Ykpainu sig 1 nvn-
Hs 2009 poky No 664 (nyHkT 6 3MmiH).

Bpaxosytoun suknageHe Ta kepyiounce crattamm 147, 150, 153 Kownctutyuii
Ykpainu, crattamu 51, 61, 63, 65, 67, 69, 73, 77 3akony Ykpainm «[1po KoncTu-
TyuirtHmit Cyn Yrpainuy, Koncturyuiituin Cya Ykpainm

BUPIiWIMB:

1. Busnatu takmm, wo signosinae Konctutyuii Ykpainm (€ KoHCTUTYUiMHUM), ab-
3ay apyruit nyrkty 12 MonoxenHs npo Midictepcteo obopormu YkpaiHu, 3aTeepaxe-
Horo MNocrarosoio Kabinety Minictpis Ykpainm sig 3 cepnrs 2006 poky Ne 1080
B8 penakuii MNocrarnosu Kabinety Minictpie Ykpainu sig 1 nunns 2009 poky Ne 664
(nyHKT 6 3MiH, Wwo BHOCATbCA fo MNonoxeHHs npo Minictepcteo o6opoHM Ykpainm),
B YOCTWHI BUMOTM NorofgxysaTu 3 [NepLumnm sine-npem’ep-miHicTpom Ykpainu cTpykTy-
py ueHTpansHoro anapaty Mirictepctea o6oporn Ykpainu.

2. Piwenns KownctutyuiitHoro Cyay YkpaiHm € 060B'83k0BMM 00O BMKOHAHHS HA
TepuTopii YKPAiHKM, OCTATOUHMM | HE MOXE BYTH OCKAPXKEHE.

Piwenna Konctutyuithoro Cyay Ykpainu nignarae onybnikysaHHio y «BicHuky
Koncturyuirinoro Cyay Ykpainu» Ta B iHWMX ObiLiMHUX BUAAHHAX YKPATHM.

KOHCTUTYUIMHWUIM CY [ YKPAIHW
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® Summary to the Decision of the Constitutional Court of Ukraine Ne 36-rp/2009
dated December 24, 2009 in the case upon the constitutional petition of the
President of Ukraine concerning the conformity with the Constitution of Ukraine (con-
stitutionality) of paragraph 2, item 12 of the Regulation On the Ministry of Defence of
Ukraine approved by the Resolution of the Cabinet of Ministers of Ukraine Ne 1080
dated August 3, 2006 as amended by the Resolution of the Cabinet of Ministers of
Ukraine Ne 664 dated July 1, 2009 (case on the consent concerning the structure of
the central body of the Ministry of Defence of Ukraine)

Subject of the right to constitutional petition — the President of Ukraine — applied
to the Constitutional Court with a petition to recognise as unconstitutional para-
graph 2, item 12 of the Regulation On the Ministry of Defence of Ukraine approved
by the Resolution of the Cabinet of Ministers of Ukraine Ne 1080 dated August 3,
2006 (hereinafter referred as «the Regulation») and item 6 of the Amendments intro-
duced to the Regulation approved by the Resolution of the Cabinet of Ministers of
Ukraine Ne 664 dated July 1, 2009 (hereinafter referred as «the Amendmentsy).

Ukraine is a law-based state; bodies of legislative, executive and judicial power
exercise their authorities within the limits established by the Constitution, and in accor-
dance with laws; laws and other normative-legal acts are adopted on the basis of the
Constitution and shall be conformant thereto; bodies of state power are obliged to
act only on the basis, within the limits of authorities and in the manner envisaged by
the Constitution and laws of Ukraine (Articles 1, 6.2, 8.2 and 19.2 of the Constitution).

Pursuant to Articles 113, 116 and 117 of the Fundamental Law, the Cabinet of
Ministers in its activities shall be guided by the Constitution and laws, decrees of the
President of Ukraine, resolutions of the Verkhovna Rada enacted in accordance with
the Constitution and laws; it ensures the execution of the Constitution and laws, issues
resolutions and directives within the limits of its competence.

The defence of Ukraine, protection of its sovereignty and territorial indivisibility are
entrusted to the Armed Forces of Ukraine; the President of Ukraine is the
Commander-in-Chief of the Armed Forces of Ukraine, and administers in the spheres
of national security and defence of the State; the Cabinet of Ministers of Ukraine, as
the highest body in the system of bodies of executive power, ensures the state sover-
eignty of Ukraine, takes measures to ensure the defence capability by directing and
coordinating the operation of ministries and other bodies of executive power
(Articles 17.2, 106.1.17, 113.1, 116.1, 116.7 and 116.9 of the Constitution).

Organisation, authorities and the procedure for the activities of the Cabinet of
Ministers are determined by the Constitution and laws. The Law «On the Cabinet of
Ministers of Ukraine» (hereinafter referred to as «the Law») provides for the authority
of the First Vice Prime Minister to ensure the interaction of the Cabinet of Ministers
with the President of Ukraine on the issues of the activities of the Cabinet of Ministers
and other bodies of executive power (Article 45.1.4). It is also prescribed by the Law
that a minister is a member of the Cabinet of Ministers who manages a ministry
(Article 46.1.2). The procedure for the realisation of these authorities may be laid
down in subordinate legislative acts which, under Article 117 of the Constitution, are
enacted by the Cabinet of Ministers within the limits of its authorities. The Regulation
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is one of such acts which stipulates that the structure of the central body of the Ministry
of Defence of Ukraine is approved by the minister upon the consent of the First Vice
Prime Minister (paragraph 2, item 12).

The Constitutional Court proceeds from the fact that the consent of the First Vice
Prime Minister concerning the structure of the central body of the Ministry of Defence,
according to paragraph 2, item 12 of the Regulation, is given before its approval by
the Minister of Defence. Such consent does not replace the decision of the Minister of
Defence on the approval of the structure of the central body of the Ministry neither
shall it be considered as its part. Therefore it does not infringe the right of the minis-
ter under Article 46.1.2 of the Law to manage the ministry. Obtaining the preliminary
consent shall be understood as one of the means of realising the authorities by the
respective body of state power (official).

Hence, the established by the Regulation procedure of obtaining the consent of
the First Vice Prime Minister concerning the structure of the central body of the
Ministry of Defence by the Minister of Defence stems from the authorities of the
Cabinet of Ministers of Ukraine in its relations with the central bodies of executive
power.

Thus, the Constitutional Court of Ukraine held to recognise as conforming with the
Constitution (constitutional) paragraph 2, item 12 of the Regulation On the Ministry of
Defence of Ukraine approved by the Resolution of the Cabinet of Ministers of Ukraine
Ne 1080 dated August 3, 2006 as amended by the Resolution of the Cabinet of
Ministers of Ukraine Ne 664 dated July 1, 2009 (item é concerning the amendments
introduced to the Regulation On the Ministry of Defence of Ukraine) regarding the
requirement to obtain the consent of the First Vice Prime Minister of Ukraine con-
cerning the structure of the central body of the Ministry of Defence of Ukraine.
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