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IMEHEM YKPAITHH

PILUEHHS )
KOHCTUTYLIIAHOIO CYAY YKPATHU

Yy CMPABi 30 KOHCTUTYLAHUM 3BEPHEHHSM FPOMAASHUHA
3aiyeHka Bonopgumupa lleoprifioBuua wopo odiliiHoro TnyMayeHHs
nonoxeHHs NyHkTy 18 yactnHu nepuwoi crarti 293
LipsinsHoro npouecyansHoro kogekcy YkpaiHu y B3OEMO3B's3ky
3i cratreio 129 Koncturyuii Ykpainu
(npo anensuiiiHe ockapxerHs yxean cyay)

M.Knie Cnpasa Ne 1-7/2010
27 ciunga 2010 poky
Ne 3-pn/2010

Konctutyuivinmi Cya Ykpaium y cknagi cyagis:

Crpuwxaka Axgpist AHgPIHOBMYA — ronoeyo4oro,
Baynina IOpis Bacunbosuua,

BpuHueea Bacuns Imutposuua — gonosigaua,
Bnosiuerka Cepris JleoHinosunua,

Fonosita Anaronis Cepriitosuua,

Ixyns B’auecnasa Bacunbosuua,

Hinkiscbkoro Anatonis Onekcanaposuua,
Hom6poscekoro IsaHa Netposuua,

Kamna Bonoaumupa Muxainosuua,

Konoca Muxaiina leaHosuua,

Jiunaka Omutpa Omutposuua,

Mapkyw Mapii AHgpiishu,

Mauyxak Apocnaen Bacunisuu,

HikitiHa IOpis IsaHoBMuG,

Oguapenka B'suecnasa Augpiitosuua,
Creuioka lNetpa boraaHosuua,

Tkauyka Maena Mukonaiosuua,

LLnwkina Biktopa IsaHosuua,

PO3rAHYB HO MNEHAPHOMY 3ACIAAHHI CAPABY 30 KOHCTUTYLIMHUM 3BEPHEHHSM
rpomagaHuHa 3aiverka Bonopumupa leopriiosuya wono odiuitHOro TnymadeHHs
nonoxerHs nyHkty 18 yactuHm nepwoi cratti 293 LinsinbHoro npouecyansHoro Ko-
nekcy Ykpainu y B3aemoss’ssky 3i ctattero 129 Konctutyuii Yrpainu.

[MpuBogoM ansg posrnamy Ccnpasu signosigHo go cratein 42, 43 3akoHy Ykpainu
«Mpo Koncturyuintmit Cyn YkpaiHm» CTAno KOHCTUTYLIMHE 3BEPHEHHA rPOMAAAHUHA
3aiveHka Bonoanmmpa Meoprirtosuya.
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Minctasoto anga posrnaay cnpasw 3rigHo 3i ctatteo 94 3akony Ykpainu «Mpo Kow-
crutyuibnit Cyn YKpQiHmy € HOSIBHICTb HEOAHO3HAYHOTO 3ACTOCYBAHHS MOMNOXEHHS
nyHkTy 18 yactmHm nepioi cratTi 293 LinsinbHoro npouecyansHoro kogekcy YkpaiHu
(mani — Kopnexda).

3acnyxaslum cyaao-gonosigada bpuruesa B. [l. Ta BuBuMBLUKM MaTepianu cnipasy,
Konctutyuintumit Cya Ykpainu

YCTAQHOBMUB:

1. Tpomapsarun 3aiverko Bonoaummp leopririosmy npocuTs 4aTH odiuiiHe TIyMadeH-
Ha nonoxeHHs cratti 129 KOHCTMTyLLiT VKpOTHM CTOCOBHO 306€e3neyeHHs anensuiiHoro
OCKAPXKEHHS PILLIEHHS Cyly, KPIM BUMA[KIB, BCTAHOBIIEHMX YACTMHOIO NepLuoto cTaTTi 293
Kopnekcy, 3okpema nyHktom 18 — «iono Buaaui aybnikata BUKOHABYOTO NUCTOY.

HeobxigHicTb B OPiLitHOMY TIIYMAUYEHHI ABTOP KINOMOTAHHS OBFPYHTOBYE HEOAHO-
3HAYHICTIO 30CTOCYBAHHS 3a3Ha4YeHoi Hopmu Kopekcy cynamu.

Tak, yxsanoto anensuiiHoro cyny dHinponerposcskoi obnacti sig 6 nucronaaa
2008 poky moHOBneHO CTPOK HA anensuiiHe ockapxenHs yxsanu KpacHorsap-
AiiCbkOro panoHHoro cyay micta [Hinponetposceka Big 2 sepecHs 2008 poky npo
BioMoBy y Bupaui 3aivenky B. . gybnikata BMKOHOBYOrO nnCTa. [HWOW yXBANOK
anenauiiHoro cyay Hinponetposcskoi obnacti sig 3 uepera 2009 poky, Ha aky no-
CUNOETLCA 3ASBHMK, BIIMOBNEHO Yy MPUMUHATTI MOrO ANEensuiMHOI CKapru HaA yxBany
KpacHorsapaiicbkoro paionHoro cysy micta [Hinponetposcbka Big 8 KBiTHs
2009 poky npo sigmoBy y Buaaui oy6nikaTa BUKOHOBYOrO NMCTA.

Ha nincrasi HaseneHux yxsan anensuiiHux cyais 3aiverko B. I BBaxae, uio mano
MicLe HEOQHO3HAYHE 3ACTOCYBAHHSA HOpmmM Kopekcy BHACNIAOK HEYITKOrO 3a3HAYEH-
HA Y HbOMY MOXJIMBOCTI QMNENALIMHOIO OCKAPXEHHS YXBANM MPO BIAMOBY Yy BMAQAMI
Ay6nikaTa BUKOHABYOTO IMCTA.

2. Ceoi NO3MUIT LLIOAO NOPYLIEHOTO Y KOHCTUTYLIMHOMY 3BEPHEHHI MUTAHHS BUCIO-
Bunu 3actynuuk [onosu Bepxosroro Cyay Ykpdinu, cynoea nanata anensuinHoro
cyny 3anopisbkoi obnacti, ronosa anensujiiHoro cyay micta Kuesa, baxisui IHctuty-
1y mososHascTea im. O. O. MNotebri HauionanbHoi akagemii Hayk YkpaiHu.

3. Mposeneni Konctutyuitinm Cyaom Ykpainm focnipkeHHs maTepianis cnpasy,
cucTemMHuid anania nonoxeHb KoHcTuTyuii YKpaiHu Ta iHWKMX NPpABOBMX OKTIB AAIOTH
MOXIIUBICTb 3pOOUTH TAKI BUCHOBKM.

3.1. 3rinno 3 KoHctutyuiero Ykpainm npasa i cBoboam MoamHM Ta iX rapawTii
BM3HAYAKOTb 3MICT | CMPAMOBAHICTb AIAbHOCTI AEPXABU, FTONOBHMUM 060B’93KOM AKOi €
yTBEPIXEHHS | 306€3neueHHs Npas i ceoboa NoaMHK (YacTHa apyra craTTi 3); opra-
HW 30KOHOAABYOI, BUKOHABYOT T CYLOBOI BNAAM 3A4IMCHIOIOTL CBOT MOBHOBAXEHHS Y
sctanosneHnx Konctutyuieio Ykpainn mexax i BignosigHo 10 3aKkOHie Ykpainu (yactu-
Ha apyra cratTi 6); B YKpAiHi BU3HAETLCA | fli€E NPUMHLUMN BEPXOBEHCTBA NPABA, 3BEP-
HEHHS OO CyAy ANS 3AXMCTY KOHCTUTYLIMHWX NPAB i cBOOOA MOOUHM i rPOMAIAHMHA
6esnocepenHbo Ha nigctasi KoHctutyuii Ykpainu rapaHTyertscs (cratrs 8).
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OcHosHuM 3akoHom Ykpaiiu nepeabaueHo, uo npasa i ceoboam noamHmu i rpo-
MQLAHUHA 3AXMLLAIOTHCS CYLOM; KOXHOMY FAPAHTYETLCS MPABO HO OCKAPXKEHHS B CyAi
pilleHb, Aik um 6e3qisnbHOCTI OPraHiB AEPXABHOT BNAAM, OPraHiB MICLLEBOTO CAMOBPS-
AYBAHHS, NOCAAOBMX i Cy60BMx OCI6 (YacTuHK nepLua, apyra craTtti 55). Binmosa cy-
LY B MPUIAHATTI NO30BHUX 3058, CKAPT, OPOPMIEHUX BILNOBIAHO 4O NPOLECYANbHOrO
30KOHY, € MOPYLUEHHSM NPABA HA CY[LOBMI 30XMCT, ske 3a ctatrelo 64 KoHctuTyuii
Ykpainu He moxe 6yTn obmexeHe.

Peanizauis npasa 0cobu HA CyAOBMIM 3AOXUCT 3LIMCHIOETHCS, 30KPEMA, LLAXOM OC-
KAP>XEHHS CyLOBMX PIlLEHb Yy CyAaX AnenauinHOl iIHCTAHLIT, OCKiNbkK nepernag TaKmnx
pilleHb B ANensuiMHOMY NOPSLAKY rAPAHTYE BIGHOBIEHHS NOPYLUEHWX NPAB | OXOPOHIO-
BAHUX 3AKOHOM IHTEPECIB MOAUHM | TPOMAASHKMHA. 3a npasosoto nosmuiclo Konctu-
TyuitHoro Cyay YkpaiHm «NpaBoCyas 30 CBOEIO CYTTIO BM3HOETHCA TAKMM NIULIE 3Q
YMOBM, LLLO BOHO BIAMNOBIAAE BUMOTAM CNPABEASIMBOCTI i 3o6e3r|eqy€ edekTrBHE No-
HOBMEHHs B NPaBax» (063au gecatuit nyHkTy 9 moTusyBanbHOT YacTuHu PiwenHs Big
30 ciunga 2003 poky Ne 3-pn/2003).

O1xe, NpaBo HO ANENAUIMHE OCKAPXEHHS CYLOBMX PillEHb B KOHTEKCTI MONOXEHbL
4actuH nepwoi, apyroi cratti 55, nyHkTy 8 yactunm tpetsoi cratTi 129 Konctutyuii
YKpaiHu € CKNaAOBOIO NMPABA KOXHOMO HA 3BEPHEHHS SO Cyay.

3.2. OpHi€lo 3 OCHOBHMX 30CAJ, CYJOYMHCTBA € 3aDe3MNeYeHHs anensuiiHoro oc-
KQPXXEHHS PILUEHHS Cyay, KPIM BMMNQAKIB, BCTOHOBMEHUX 30KOHOM (MYyHKT 8 4acTuHM
tpetboi cratti 129 OcHosHoro 3akoHy Ykpainu), wo nepenbayae MOXIMBICTb ne-
PEBIPKM B ANensLiMHOMY NOPSAAKY CyAOBMX pilleHb. Lle koHcTuTyuiiHe nonoxeHHs pe-
anizosaro B masi |1 pospiny V Kogekcy, B skilt BperynbOBAHO NMUTAHHS ANEnaUiiHOro
OCKAPXEHHS CYLOBUX pilleHb i yxean. 3okpema, y cratti 293 Kopekcy HaseneHo
nepenik yxsan CyfLy nepLuoi iHCTaHLIT, WO MOXYTb ByTr OCKApPXEeHi B anensuiitHoMy
NOPAAKY OKPEMO Bifl PiLLIEHHS CyAy, KWt He € BuYepnHum. Y nyHkTi 18 yactunu nep-
woi uiei cratti Kogekcy BU3HAUYEHO MOXIIMBICTb QMNENSUIMHOIO OCKAPXEHHS YXBAS
Cyay LoAo Bmaadi ay6nikaTa BUKOHOBYOrO NMCTA.

Posrnspaioun nonoxerHs nyHkTy 8 yactunm tpetsoi cratTi 129 Koncturyuii Ypai-
Hu, Koncturyuinmit Cyn Ykpainu AiAWoB BUCHOBKY, LLO anensauiiHe OCKAPXEHHs Cy-
[OBOTO PILLEHHA MOXIMBE Y BCIX BUNAAKAX, KPIM THX, KOIM 30KOH MICTUTb 3060POHY
HO TOKE OCKAPXEHHS.

Buxoasum i3 CUCTEMHOro aHAMi3y MONOXEHHs nyHKTy 18 uyactuuu nepuioi
cratTi 293 Kogekcy yxsanu npo BigMoBsy y B1aadi Aybnikata BUKOHABYOTO IMCTA Mig-
ASrQtOTh ANENAUIMHOMY OCKAPXEHHIO. BifcyTHICTb TOKOT MOXIMBOCTI MOXE NPU3BECTH
[0 MOPYLUEHHS KOHCTUTYLIMHOI 30CaAM CYAOUYUHCTBA — PIBHOCTI YCiX YYACHMKIB CyLO-
BOrO NPOLECy nepes 30KOHOM i Cyaom (nyHKT 2 yactuhm TpeTboi cratTi 129 KoHcTu-
Tyuii Ykpainu).

BignosigHo no wactuHm nepwoi cratti 370 Kogekcy y pasi BTpATH BUKOHABYOTO
LOKYMEHTA Cyfl, SKMI BUAOB BUKOHOBYMM NIMCT, 30 HACHIAKAMM PO3rAsay 3asBK CTAry-
BAYA 06O NOAAHHS AEPXABHOIO BUKOHOBLS Y CYAOBOMY 3ACIAAHHI MAE MPABO NOCTO-
HOBWTM yXBQJY MPO BMAAQYY AyONiKATA BMKOHABYOrO NUCTA 3AMICTb BTPAYEHOTO
opwuriHany. Hessaxaiouun Ha Te, Wo 30s1Ba NPO BUMAAYY AyOnikaTa BMKOHABYOTO NUCTA
PO3MANAETLCA Y CYOBOMY 3QCIAAHHI 3 BUKIIMKOM CTOPIH (YactuHa apyra cratti 370
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Kopnekcy), HanbinbLu 3aiHTEepecoBaHoo 0cob0ko Y PesynbTaTax UbOro NPOBAIKEHHS
€ 3assHuk. Came Tomy NO3OABNEHHS OO NPABA OCKAPXMTU BIAMOBY Y BMAQYi AyO-
NiKATA BUKOHABYOTO SIMCTA CMPUUMHMIO 6 NOPYLIEHHS 30KOHHMX NPAB TA IHTEPECis,
PAHilLEe 3axXMLLEHUX CYAOM. HeobrpyHTOBAHA BIOMOBA Y BMAQYi Ay6NiKATA BUKOHAB-
4Oro IMCTA GAKTUYHO YHEMOXITUBIIOE BUKOHAHHS MPWMHATOTO CyLOBOTO PillEHHS,
sike HOBPAO 30KOHHOT CUN.

3rigHo 3 yactmHowo ppyroto cratTi 293 Kopekcy 3anepederHs Ha yxBamu, ski He
NigNAraloTb OCKAPXEHHIO OKPEMO Bif, PILLEHHA CyAy, BKMOYQIOTHCA A0 ANENALIMHOT
CKaprv Ha pileHHs cyay. Lle nonoxerHs cnig posymiti Tak, wo 6yab-aka yxsana cy-
Ay NiANArae nepernaay B anenauimHoOMy Nopsaaky CQMOCTIMHO a60 PA3OM 3 PiLLEHHAM
cyay. OgHak 0cobnuBICTb yXBAM NPO BIAMOBY Y BMAAYi AyHNiKOTA BUKOHABYOTO NIUC-
TQ NONArAE B TOMY, O BOHA MPUMMAETHCS HA CTALAIT BUKOHAHHSA CYAOBOrO PiLLEHHS i
OCKOPXMTU 1T OQHOHYACHO 3 OCKAPXEHHAM PiLlLEHHS CYAY HEMOXIMBO, TOMY LiF YXBANQ
MOXe BYTU OCKAPXEHA NMLE CAOMOCTIHHO.

Mpu TnymaverHi nyrkty 18 yacturu nepwoi cratti 293 Kogekcy KoHcTuTywiHmi
Cyn YKpaiHu BUXOAUTB 3 TOTO, WO BMAAYA AyOMikaTa BUKOHABYOrO IMCTA BKIKOYAE B
cebe sk BMaayy, TOK i BIOMOBY Y MOrO BMAQYI, OCKINbKM L NOHATTA B3AEMOMNOB A3QHI i
CTOCYIOTbCH OAHOTO M TOTO X BUKOHOBYOTO JOKYMEHTA, SKMIM € TOTOXHMM 30 3MICTOM
i OPUAMYHOIO CUIOIO 3 OPUIIHANIOM TA MOPOAXYE OAHAKOBI Npasosi Hacniakm. Cyno-
BUIM MNOPANOK BMAAYI AyOnikaTa TA AnensuifHe OCKAPXEHHs YXBAM Cydy Npo BMAAUY
abo BiIMOBY B MOrO BMAQYI € FOPAHTIEID MPOBA KOXHOTO HA CYAOBMM 3QXMCT,
CTaBINLHOCTI TG 3AKOHHOCTI Y BUKOHAHHI CYIOBMX PilLIEHb.

Koncturyuinnmit Cyn Ykpainy BBAXAE, LLO MONOXEHHS MYHKTY 8 4QCTHUHM TPETLOT
crarti 129 Konctutyuii Ykpainu ctocoBHo 3abe3nedeHHs anenauimHoro OCKapXeHHs
PilLeHHS CyAy, KPiM BMMNOAKIB, BU3HAYEHMX 3AKOHOM, CMif, PO3YMITM TAK, WO Y
UMBINbHOMY MPOLEC anensuintHOMY OCKAPXEHHIO MiANAraloTb YXBAAM 34 BUHATKOM
BUMAAKIB, KOMM TOKE OCKAPXEHHS 3000POHEHO 30KOHOM.

Orxe, nonoxenHs nyHkTy 18 yacturu nepwoi cratri 293 Kopekcy y B3aemoss’as-
Ky 3 MOMOXEHHAM nyHKTY 8 yactuHu TpeTboi ctatti 129 Konctutyuii Ykpainm Heob-
XiIHO PO3YMITH sIK TOKE, WO nepeabayae NPaBO OCKAPXYBATU OKPEMO Bif PilLEHHS
Cydy B ANenauUiMHOMY MOPSAAKY YXBAMY CyAy NEPLUOI iHCTAHLIT SK NPO BMAAYY, TAK i PO
BIOMOBY Yy BMOQYI ,u,y6niK0To BMKOHOBYOrO NMCTA.

Buxopaun 3 Hasepernoro Tta kepytoumcs crattamm 147, 150, 153 Koncturyuii
Ykpainu, crattamun 13,42, 51, 67, 69, 94 3akony Yxpainu «[po Koncturyuinnuin Cyn
Ykpainun», KonctutyuinHmnin Cya Ykpainm

BUPIiWMNB:

1. B acnekTi KOHCTUTYLiMHOrO 3BEPHEHHS MONOXEHHS NyHKTY 18 yacTuHm neploi
cratTi 293 UusinsHoro npouecyansHoro komekcy YKpaiHM CTOCOBHO MOXIMBOCTI
aANenAuUiMHOro OCKAPXEHHA YXBASM CyAly LLOAO BUMAAHI yBNiKaTa BUKOHABYOrO IMCTA
Yy B3OEMO3B'A3KY 3 MONOXEHHAM MyHKTY 8 yactuHu tpetsoi cratTti 129 Koncturyuii
YKpQaiHu HeoOXiAHO PO3YMITH sk TAKe, Lo nepesbayae NpaBo OCKAPXKYBATHU OKPEMO
Bif, PiLLEHHS Cyay B ANENsuiMHOMY NOPSAKY YXBAY CyAy NEepLUOi iIHCTAHLIT SK Npo Bu-
nayy ay6nikaTa BUKOHABYOrO NMCTA, TAK | NPO BIIMOBY Yy MOrO BMAAH.
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2. Piwenna Koncturyuintnoro Cyay Ykpainu € 060B'93KOBMM 10 BUKOHQHHS HA Te-
puUTOPIi YKPATHU, OCTATOYHUM i HE MOXE BYTH OCKapXeHe.

Piwennsa Konctutyuitnoro Cyay Ykpainu nignsrae onybnikysarHio y «BicHuky Kow-
ctutyuiHoro Cyay Ykpainu» Ta B iHWMX OPiLiMHUX BUAAHHAX YKPATHM.

KOHCTUTYLINHMM CY[I, YKPATHM

® Summary to the Decision of the Constitutional Court of Ukraine Ne 3-rp/2010
dated January 27, 2010 in the case upon the constitutional appeal of citizen
Volodymyr Georgiovych Zaichenko concerning the official interpretation of
Article 293.1.18 of the Code on Civil Procedure of Ukraine in conjunction with
Article 129 of the Constitution of Ukraine (case on appeals against court rulings)

Citizen Volodymyr Georgiovych Zaichenko applied for the official interpretation
of Article 129 of the Constitution in the context of ensuring that a court decision can
be challenged by an appeal, except for instances established by Article 293.1.18.

According to the Constitution, human rights and freedoms and their guarantees
determine the essence and orientation of the activity of the State whose main duty is
to affirm and ensure human rights and freedoms (Article 3.2); bodies of legislative,
executive and judicial power perform their duties within the limits established by the
Constitution and in accordance with laws (Article 6.2); the principle of the rule of law
is recognised and effective in Ukraine (Article 8.1); appeal to the court in defence of
the constitutional rights and freedoms of the individual and citizen directly on the
grounds of the Constitution is guaranteed (Article 8.3).

The Fundamental Law provides that rights and freedoms of the individual and cit-
izen are protected by court; everyone’s right to challenge in court the decisions,
actions or omission of bodies of state power, bodies of local self-government, officers
and officials is guaranteed (Articles 55.1 and 55.2). Refusal by a court to receive
claims filed in accordance with the procedural law is considered to constitute a vio-
lation of the right to judicial remedy which in view of Article 64 of the Constitution shall
not be restricted.

The individual’s right to judicial protection is realised inter alia by means of chal-
lenging court decisions in the court of appeal due to the fact that appellate review of
such decisions guarantees the restoration of the rights of the individual and citizen
which were violated. According to the case law of the Constitutional Court «justice, in
its essence, can be recognised as such only if it meets the requirements of rightfulness
and provides for effective redress» (Decision No 3-rp/2003 dated January 30, 2003,
paragraph 9, the tenth clause).

Thus, everyone’s right to challenge court decisions by appeal in the context of
Articles 55.1,55.2 and 129.3.8 of the Constitution is a component of everyone’s right
to judicial remedy.

One of the principles of judiciary is ensuring that a court decision can be chal-
lenged by appeal, which is followed by review of an appellate court, except for
instances established by law (Article 129.3.8 of the Fundamental Law). This constitu-
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tional provision is realised in Section 1, Chapter V of the Code which regulates issues
of challenging court decisions and court rulings by appeal. In particular, Article 293
of the Code enlists rulings of a court of first instance that can be challenged by
appeal independently of a court decision. The list provided therein is not exhaustive.
Article 293.1.18 of the Code allows for appeal against court rulings on issuance of a
duplicate of a writ of execution.

Examining Article 129.3.8 of the Constitution, the Constitutional Court reaches
conclusion that challenging a court decision by appeal is allowed in all instances
except when law prohibits such challenging.

On the basis of systemic analysis of Article 293.1.18 of the Code, ruling on refusal
of issuance of a duplicate of a writ of execution are subject to challenging by appeal.
The absence of this possibility may lead to the violation of the constitutional principle
of judiciary — equality of all parties to judicial proceedings before law and court
(Article 129.3.2 of the Constitution).

Pursuant to Article 370.1 of the Code, in case of loss of a writ of execution the
court which issued the writ, depending upon the outcome of consideration of an
application of a beneficiary to the execution or a submission by a state executor in a
court session, may adopt a ruling to issue a duplicate of a writ of execution to replace
the lost original. Even though an application for issuance of a duplicate of writ of exe-
cution is considered in a court session for which parties are summoned (Article 370.2
of the Code), the person interested most in the outcome of these proceedings is an
applicant. That is why denying his or her right to challenge the refusal of issuance of
a writ of execution would cause infringement of his lawful rights and interests previ-
ously protected by a court. Unreasonable refusal of issuance of a duplicate of a writ
of execution de facto prevents the execution of a court decision which entered into
legal force.

In accordance with Article 293.2 of the Code obijections to rulings which are not
subject to challenging independently a court decision shall be included into an
appeal against a court decision. This provision shall be understood as allowing for
every court ruling to be challenged by appeal either independently or conjointly with
a court decision. However, the specific feature of a ruling on refusal of issuance of a
duplicate of a writ of execution is that it is adopted at the stage of execution of a court
decision and therefore it can not be challenged conjointly with a court decision.
Consequently such a ruling can be challenged only independently.

Construing Article 293.1.18 of the Code, the Constitutional Court takes into con-
sideration that its wording (literally the phrase «issuance of a duplicate of a writ of
executiony) implies not only issuance but also refusal of issuance of a writ of execu-
tion. This conclusion is based on the fact that these two notions are interconnected
and relate to the same writ of execution which is identical to the original one and
leads to the same legal consequences. Judicial procedure for issuance of a duplicate
and challenging a court ruling on issuance or refusal of issuance of a duplicate of a
writ of execution by appeal is a guarantee of everyone’s right to judicial remedy, sta-
bility and legality in the execution of court decisions.

The Constitutional Court considers that Article 129.3.8 of the Constitution in the con-
text of ensuring that a court decision can be challenged by appeal except for instances
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established by law is to be understood that rulings in civil process are subject to chal-
lenging by appeal except in cases when such challenging is prohibited by law.

Thus, the Constitutional Court of Ukraine held that in the aspect of constitutional
appeal, Article 293.1.8 of the Code on Civil Procedure of Ukraine allowing for a
court ruling on the issuance of a duplicate of a writ of execution to be challenged by
appeal in conjunction with Article 129.3.8 of the Constitution shall be understood as
providing for the right to bring, independently of a court decision, appeals against a

ruling of a court of first instance concerning both issuance and refusal of issuance of
a duplicate of a writ of execution.

27




