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AKTU KOHCTUTYIIMHOIO CYAY YKPAIHU

IMEHEM YKPAITHH

PILUEHHS )
KOHCTUTYLINHOIO CYAY YKPATHM

Y CNpaBi 30 KOHCTUTYLAHAM 3BEPHEHHAM rPOMAIAHAHA
Cy6otn Aptema AHaTonifosuua Woao oPiLiMHOTO TIYMAYEHHS NONOXeHb
MyHKTY 2 4acTMHM nepLuoi crarti 293
LisinbHoro npouecyansHoro kogekcy Ykpainu
(cnpasa npo sabesnederHs anensuiiHoro ockapxeHHs yxsan cyay)

M.Knis Cnpasa Ne 1-30/2010
28 kBiTHa 2010 poky
Ne 12-pn/2010

Koncturyuivinmi Cyn Ykpaium y cknagi cyanis:

Crpuxaka AHgpist AHgpiMOBMYa — ronosyo4oro,
BayniHa IOpis Bacunbosuua,

BpuHuesa Bacuna Imurpoenua — ponosigaua,
Booeiuenka Ceprist JleoHigoeunua,

IxyHs B'ayuecnasa Bacunbosuua,

JinkiBcbkoro AHaTonis OneKcoHupOBMqo,
Homb6poscbkoro Isana MNeTposuua,

Kamna Bonogumnpa Muxaitnoeumua,

Konoca Muxaina IsaHoeunua,

Jvnaka Omutpa Omutposuua,

Mapkyw Mapii AHgpiigHu,

Mauyxak dpocnasyu Bacunisru,

Hikitina IOpis leaHoBMuq,

OeguapeHka B’auecnasa AHgpiiiosuua,
Creuioka lNetpa borgaHosuua,

Tkauyka MNMaena Mukonaitosuua,

Wnwkina Bikropa IeaHoBKuQ,

PO3MMsHYB HO MAEHAPHOMY 3QCIAAHHI CMPABY 30 KOHCTUTYLIMHUM 3BEPHEHHSIM
rpomagarmHa Cy6oti Aptema AHATONINOBMYA LLOAO ODILIMHOIO TIYMAYEHHSA NOJO-
XEHb NyHKTYy 2 yactuhu nepwoi ctatti 293 LiusinbHoro npouecyansHoro Kopekcy
Ykpainu.
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MpuBogOM AN po3mamy cnpasu signosigHo ao cratei 42, 43 3akoHy Ykpainu
«[Mpo Koncturyuintmit Cyn YkpaiHm» CTANO KOHCTUTYLIMHE 3BEPHEHHS TPOMAASHUHA
Cybotn Aptema AHaToniinosuya.

MipcTasoto ang posrnagy cnpasw 3rigHo 3i ctattelo 94 3akony Ykpainm «[Mpo Kow-
crutyuitiuin Cyn Ykpainu» € HOSBHICTb HEOAHO3HAYHOTO 3ACTOCYBAHHS MOMOXEHb
NYHKTY 2 yactuHu nepwoi ctatTti 293 LusinbHoro npouecyansHoro koaekcy YKpaiHu.

3acnyxaswm cyaaio-gonosigaya bpuruesa B. [I. Ta BUBUMBLLKM maTepianu Cnpasm,
Koncturyuintmit Cyn Ykpainm

YCTAQHOBMWB:

1. Tpomagsrun Cybota Aptem AHATOMIMOBUY Y KOHCTUTYLiMHOMY 3BEPHEHHI MO-
PYLWMB MWUTAHHA NPO OdILiMHE TIYMAYEHHS MONOXEHb MYHKTY 2 YACTMHM NepLUOl
cratTi 293 LueinsHoro npouecyansHoro koaekcy Ykpainu (nani — Kogekc) wopo 3o-
HesneyeHHs anenaLitHOro OCKAPXEHHS! YXBANK Cyfy NEPLIOi iIHCTAHLT NPO BiAMOBY
Y 30[0BOMEHHI 3051BM NPO 306€3neyeHHs No3osy.

ABTOP KNOMOTAHHS OBIPYHTOBYE CBOE 3BEPHEHHS HAABHICTIO HEOAHO3HAYHOrO
30CTOCYBOHHSA CYAAMM 3AranbHOI IOPUCAMKLIT HO3BAHOI NPOLLECYANbHOT HOPMM i [K
NPUKNAL HOBOAWMTL DAKTM, KOMU B OOHMX BMMNOAKAX CyAM LOMYCKAIM OCKAPXEHHS
B AnenauiftHOMy MopAaKy yxBasn Mpo BIAMOBY B 306e3mMedYeHHi NO30BY, B iHLIMX —
NPUAMANK PiLLEHHS NPO BIOMOBY B iX nepernsag.

Mocunatoumcs Ha nyHKT 8 yacTurm TpeTtboi ctaTti 129 Konctutyuii Ykpainu, Cy6o-
Ta A. A. BBOXQE, WO B ANENAUMHOMY NOPSAKY MOXHA OCKAPXUTH Byab-iky yxBany
Wono 3abe3neyeHHs No3oBy, y TOMY YMCAi MPO BiAMOBY y 306€3neyeHHi No3osy.

2. Mposegeni Konctutyuintum Cynom Ykpainu focrigxeHHs Matepianis cnpasw,
CUCTEMHMI aHani3 nonoxeHb KoHctutyuii YkpaiHM Ta iHWKMX NPABOBMX OKTIB AQIOTH
nigcTaBM ONs TAKMX BUCHOBKIB.

2.1. BignosigHo no KoHctutyuii Ykpainm npasa i ceoboamn moanHu Ta ix rapanTii
BM3HAYQIOTb 3MICT i CNPSMOBAHICTL LiaNbHOCTI fepkasu; YKpaiHa € NpaBOBOIO Aep-
XABOIO, B sIKiM BUSHOETHLCS | i€ NPUHLMMN BEPXOBEHCTBA NPABA, 3BEPHEHHS O CYLy ANS
30XMCTY KOHCTUTYLiMHMX NPAB | CBOBOA NOAMHM | TPOMAAAHUHA FTAPAHTYETLCS (CTAT-
19 1, yactuHa gpyra craTTi 3, YacTuHK neplia, TpeTs craTTi 8).

3rigHo 3 yacTHamu nepoio, gpyroto cratti 55 Koncturyuii Ykpainu npasa i ceo-
6oau NOAMHU | TPOMAAAHUHA 3OXULLAIOTLCS CYLOM; KOXKHOMY FAPAHTYETLCS MPABO HA
OCKAPXEHHS B Cyfli PilLEHb, Ai 4u Be3aianbHOCTI OPraHis 4EPXABHOT BIAAM, OPraHiB
MICLLIEBOTO COMOBPSAAYBAHHS, NOCAA0BMX i cnyx608mx oci6. 3 uboro npusoay KoHcTtum-
Tyuinuin Cyn Ykpainm y Piwenni Big 25 rpyans 1997 poky Ne 9-3n y cnpasi 3a 3eep-
HeHHam xuTenis micta XKoeTti Boan 3asHaumB, Wo cyn HE MOXE BIAMOBMTM Y MPABO-
Cyami, SKULO YLEMTIOITLCA NPABA | CBOBOAM TPOMAAsH, iHakLe Le Byno 6 nopyLueH-
HSIM MPABA HA CYAOBMM 30XWCT, sike 3rigHo 3i ctatTeto 64 KoHctutyuii Ykpainu He
Moxe Byt obmexeHe.

BcraHoBneHe 3akOHOLABCTBOM AMensUiHe OCKAPXEHHS CyA0BMX PilleHb € Cka-
LOBOIO MPABA KOXHOFO HA CYAOBWMWA 30AXMCT, OCKiNbkM MNepernsaf TAKUX pilleHb
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B AMNENsALiMHOMY NOPALKY FAPAHTYE BiGHOBNEHHS NOPYLUEHUX MPAB i OXOPOHIOBAHMX
30KOHOM iHTEPECiB NIOANHM | TPOMAASHWHA.

2.2. MonoxeHHs nyHkTy 8 yactunu tpetboi cratTi 129 Konctutyuii Ykpainu susHa-
YAE OfHY 3 OCHOBHMX 30CAA CYAOUYMHCTBA — 306e3nedeHHs anensuimHoro OCKapXeH-
Hsl piLLeHHs Cyny, KPiM BUMNAAKIB, BCTAHOBAEHMX 30KOHOM, | TOKMM YMHOM 3CKPINOE
raPaHTIT NepeBipku B anenauimHoMy nopsaky cynosux piweHs. Y cratti 293 Kogekcy
HOBEAEHO Mepenik yxsam Cymy Nepliol iHCTaHWii, ski MOXyTb OyTM OCKapXeHi B
anenauinHOMy NMOPSAAKY OKPEMO Bifl pileHHs Cyay. 30Kpema, 3rifHO 3 MyHKTOM 2 3a-
3HQUYEHOT CTATTI OCKAPXYIOTHCA YXBAMM WOAO 306e3MneyeHHs No30BY, d TAKOX LWOA0
CKACYBAHHs 306€e3MedyeHHs no3osy.

Ananisytoum i Hopmm Koaekcy y B3AEMO3B 83Ky 3 MYHKTOM 8 4ACTUHM TPETbOI
cratti 129 Konctutyuii Ykpainu, Koncturyuinmin Cypn YKpainm Sifwos BUCHOBKY Npo
MOXJIMBICTb QNENALIMHOIO OCKAPXEHHS Cy[OBOrO PIlUEHHS Y BMNOAKAX, KOMM 30KOH
HE MICTUTb NPAMOT 3060POHU HA TAKE OCKAPXKEHHS.

OTxe, TaKMIM CUCTEMHMM MIAXif 0O PO3YMIHHA 3MICTY MYHKTY 2 YQCTUHU MepLioi
crarTi 293 Kopekcy nae nigcrasm 3pobuti BUCHOBOK, LLLO OKPEMO Bifl PILLIEHHS Cyay
MOXYTb BYTHU OCKAPXEH] B anensauitHOMy NOPSAAKY yXBAMM Ak Npo 3a6e3nedeHHs no-
30BY i WOAO CKACYBAHHSA 3a6e3neyeHHs NO30BY, TAK i YXBANU, SKUMMU BIIMOBIIEHO B
3abesnedeHHi No30By i CKACYBAHHI 306e3nedeHHs MO30BY. TaKe PO3YMIHHS y3ro-
LXYETbCS 3 MONOXEHHAM MYHKTY 2 4yacTuHu TpeTboi ctatTi 129 Konctutyuii Ykpainm,
AKUM FTOPAHTYETBCH PIBHICTb BCIX YYOACHWKIB CyAOBOrO MNpPOUecy nepepn 3aKOHOM i
CYLOM.

BinnosigHo no npasosoi nosuuii Konctutyuirinoro Cyay YkpdiHM «NonoxeHHs
nyHkTy 8 yactuuu Tpetboi cratTi 129 Konctutyuii Ykpainm ctocosHo 3a6e3nedeHHs
ANensLiMHOrO OCKAPXEHHS PiLLEHHS CYAy, KPiM BUNOAKIB, BUSHAYEHUX 30KOHOM, CIif,
PO3YMITU TAK, WO Y UMBINIbHOMY MNPOLECi anensuimHOMY OCKAPXEHHIO MifnsaratoTb
YXBQSIM 3Q BUHATKOM BMMOMKIB, KOMM TAKE OCKAPXEHHS 3a60POHEHO 30KOHOMY (ab-
30 CbOMMI NIANYHKTY 3.2 NyHKTY 3 MOTMBYBQMBHOT YacTuHM PiwerHs Big 27 ciuna
2010 poky Ne 3-pn/2010 y cnpasi npo anensiuifiHe OCKap>XeHHs yXBan cyay).

TOKMM 4YMHOM, MOMOXEHHA MyHKTY 2 vactuHu nepwoi cratti 293 Kopekcy
Y B3AEMO3B A3KY 3 MONOXEHHMM NyHKTIB 2, 8 yacTuHm TpeTboi ctaTTi 129 Koncturywii
YKpainu HeobxigHO PO3yMITH fK TaKI, WO NepenbayaioTs NPABO OCKAPXYBATU OKPe-
MO Bif, PiLLEHHS CyLy B AMNensuiMHOMY NOPSAKY YXBAM CyAy NEPLUOT iIHCTAHUIT gk Npo
306e3mneyeHHs NO30BY i LWOJO CKACYBAHHSA 300€3neueHHs No30BY, TAK i YXBAMM MPO
BIIMOBY B 306€3MeYeHHi MO30BY | CKACYBAHHI 306€3Mne4YeHHs No30BY.

Buxoasun 3 HaeepeHoro ta kepytounce crtattamu 147, 150, 153 KoHctutyuii
Ykpainu, crattamn 51, 66, 67, 69, 94, 95 3akony Yrpainu «[po Koncturyuintuin Cyn
Ykpainun», Konctutyuinnmnin Cya Ykpainm

BUPIilWIKNB:
1. B acnekTi KOHCTUTYLIMHOTO 3BEPHEHHS MOSOXEHHS MYHKTY 2 4ACTUHM NepLloi

cratTi 293 UusinsHoro npouecyansHoro komekcy YKpaiHu CTOCOBHO MOXIMBOCTI
ANenauiMHOro OCKAPXEHHs yXBAN Cyfy WOAO 300e3neyeHHs No3osy, a TAKOX OO0
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CKOCYBQHHS 306€3Me4eHHs NO30BY Y B3OEMO3B A3KY 3 MONOXEHHIMM NYHKTIB 2, 8 ya-
ctunn tpetboi cratti 129 Konctutyuii Ykpainn HeobxigHO po3ymiTi aK Taki, LIO
nepenbayaoTs NPABO OCKAPXYBATM OKPEMO Bifl PILUEHHS Cydy B QMNENsuiiHOMY
NOPSIAKY YXBAMM Cyay NEpLUOT iIHCTAHLT gk Npo 3a6e3neyeHHs No3oBy i LWOAO CKACy-
BAHHSA 300€e3MeyeHHs No30BY, TAK | yXBAMM NPO BIiIMOBY B 30H€3MeYeHHi nNo3osy
i ckacyBaHHI 306€e3ne4YeHHs No3osy.

2. Piwenns KonctutyuitHoro Cyay Ykpainu € 060B 93KkOBMM 1O BUKOHAHHS HO Te-
puTOPIT YKPAiHKM, OCTATOYHMM | He Moxe ByTH ockapxeHe.

Piwenns Koncturyuithoro Cyany Ykpainm nignarae ony6nikysarHio y «BicHuky Kow-
ctutyuiHoro Cyay YKpaiHW» Ta B iHWKMX ODILiAHMX BUAAHHSX YKPATHMU.

KOHCTUTYUIMHWUIM CY[, YKPAIHWA

® Summary to the Decision of the Constitutional Court of Ukraine Ne 12-rp/2010
dated April 28, 2010 upon the constitutional appeal of citizen Artem Anatoliyovych
Subota concerning official interpretation of Article 293.1.2 of the Code on Civil
Procedure (case on appellate challenging of court rulings)

In accordance with the Constitution, human rights and freedoms and their guar-
antees determine the essence and orientation of the activity of the State; Ukraine is a
law-based state where the principle of the rule of law is recognised and effective;
appeals to the court in defence of the constitutional human and citizens’ rights and
freedoms is guaranteed (Articles 1, 3.2, 8.1 and 8.3).

According to Articles 55.1 and 55.2 of the Constitution, human and citizens’ rights
and freedoms are protected by the court; everyone is guaranteed the right to chal-
lenge in court decisions, actions and omissions of the bodies of state power, local
self-government and their officials and officers. As the Constitutional Court held in the
Decision Ne 9-zp dated December 25, 1997 (case upon the appeal of the residents
of Zhovti Vody), a court may not refuse in justice when citizens’ rights and freedoms
are infringed; otherwise it would be the violation of the right to judicial remedy which
may not be restricted under Article 64 of the Constitution.

The appellate challenging of court decisions established by the legislation is a
component of everyone’s right of judicial remedy since appellate review of such deci-
sions ensures the restoration of the violated human and citizens’ rights and interests
protected under the law.

Article 129.3.8 determines one of the principles of judiciary — ensuring appellate
challenging of court decisions except in cases prescribed by law — and therefore
establishes the guarantees of appellate review of court decisions. Article 293 of the
Code on Civil Procedure (hereinafter referred to as «the Code») provides the list of
the rulings of courts of first instance subject to appellate challenging independently of
court decisions. In particular, according to Article 293.2, the rulings to secure the
claim and to cancel the security of claim may be so challenged.
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Examining these norms of the Code in the conjunction with Article 129.3.8 of the
Constitution, the Constitutional Court reached a conclusion on the possibility of
appellate challenging of the court decision if the law contains no direct prohibition of
such challenging.

Thus, on the basis of the system interpretation of Article 293.1, the court rulings to
secure the claim and court rulings to cancel the security of claim as well as the rulings
on refusal to secure the claim and rulings on refusal to cancel the security of claim
shall be subject to appellate challenging. Such understanding is consistent with
Article 129.3.2 of the Constitution that guarantees equality of all participants in court
proceedings before the law and court.

Thus, the Constitutional Court of Ukraine held that in the aspect of the constitu-
tional appeal, Article 293.1.2 of the Code on Civil Procedure concerning the possi-
bility of appellate challenging of court rulings to secure the claim and court rulings on
refusal to secure the claim in conjunction with Articles 129.3.2 and 129.3.8 of the
Constitution shall be understood as granting the right to appellate challenging, inde-
pendently of court decisions, of the rulings to secure the claim and rulings to cancel
the security of claim as well as the rulings on refusal to secure the claim and rulings
on refusal to cancel the security of claim.
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