Bichuk KoHctutyuiviHoro Cyay Ykpainu

Ne 5,/2010

AKTHU KOHCTUTYIIIMMHOIO CYAY YKPAIHU

IMEHEM YKPAIHU

PILUEHHS )
KOHCTUTYLIIAHOIO CYAY YKPATHU

y CMPABi 30 KOHCTUTYLiMHAM nofaHHsM YnosHoeaxeHoro BepxosHoi Pagy
YkpaiHu 3 npae moanHm wopo signoeigHocTi KoHeTutyuii YkpaiHu
(koHcTUTYLiMHOCTI) aB3auy BocsMoro nyHkTy 5 yactuhm nepwoi crarti 11
3akony Ykpaiuu «[Tpo minivjio»

M.Kunis Cnpasa Ne 1-25/2010
29 yepBHa 2010 poky
Ne 17-pn/2010

Koucturyuivinmit Cyn Ykpainm y cknagi cynnais:

Crpuxaka Anapis AHEPIHOBUYA — ronoByoUoro,
Baynina IOpis Bacunbosuua,

Baosiuenka Cepris JleoHigosuua,

BuHokypoesa Cepris MapkisHosuua,

lonosita Anaronis Cepriitoeunua,

Ixyns B’auecnasa Bacunbosuua,

Hiakiscekoro Anatonis Onekcangposnya — fonosigaua,
Hom6poscekoro IsaHa MNetposuua,

Kamna Bonogummpa Muxainoeunua,

Konoca Muxaiina IsaHosKua,

Jiunaka OMutpa Omutposuua,

Mapkyw Mapii AHgpiieHu,

Mauyxak Apocnaeu Bacunisuu,

Oeguapenka B'suecnasa AHgpiitoeunua,

Creutoka lNetpa boraaHosuua,

Tkauyka Maena Mukonaiosuua,

LLnwkiHa Biktopa IsaHoBKua,

30 Y4OCTIO NPEACTABHMKIB CyH’€KTA NPABA HA KOHCTUTYLIMHE noaaHHs: Ky3bMeHko
Banenturu lMaenisku, Taprynosoi lpunn Fepacumisru, Pageesoi Hinn Mukonais-
HM — pagHukis YnoeHosaxeHoro BepxosHoi Pagu Ykpainu 3 npas noguHu,
MocritHoro npeacrasHuka BepxosHoi Pagu Ykpainun y KoncturyuitHomy Cyai Yk-
painn CenisaHosa Anatonis Onekcanaposuya, npeactasHuka eHepanbHoOT npoky-
patypu Ykpainn Kyapseuesa Biktropa Biktoposuua — sactynHuka [eHepansbHoro
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npokypopa Ykpaiuu, npepcrasHukis Minvictepctsa sHyTpilwHix cnpas Ykpainu: Pa-
TywHska Biktopa IsaHosuuya — 3sactynuuka MinicTpa BHYTpilwHix cnpas Ykpainu,
Mpunaioka leHHaaia InonuTosMyYa — HauansbHUKa YNpasiHHA lopuanMyHoro sabesne-
yeHHs MiHicTepcTBa BHYTPILWHIX cnpas YKpaiHm,

PO3ISIHYB HA MAEHAPHOMY 3ACIAAHHI CMPABY 30 KOHCTUTYUIMHUM NOAAHHSM YNoB-
HOBQOXXEHOro BepxosHoT Pagun YKpoTHM 3 NPAB MNOAMHK LLOAO BIANOBIAHOCTI KoncTu-
Tyuii YkpaiHm (KOHCTUTYUiMHOCTI) a63auy BOCBMOTrO MyHKTY 5 4acCTMHM neplioi
crarti 11 3akony Ykpainu «[po minidito» sig 20 rpyaqs 1990 poky Ne 565—XII (Bigo-
mocTi BepxosHoi Pagu YPCP, 1991 p., Ne 4, ct. 20) 3 HacTynHumm 3MiHOMM.

Mpreogom ans posmany cnpasu signosigHo ao cratei 39, 40 3akony Ykpainu
«Mpo Koncturyuintuin Cyn Ykpainm» cTano KOHCTUTYLIMHE nogaHHa YNOBHOBAXEHO-
ro BepxosHoi Paan Ykpainu 3 npas noanHu.

Minctasoto anga posrnaay cnpasw 3rigHo 3i ctatTeto 82 3akony Ykpainu «[Mpo Kow-
ctutyuiivii Cyn YkpaQiHm» € HOSIBHICTb CMIPHOMO MUTAHHS LOAO KOHCTUTYLIMHOCTI
BKO3QAHOTO Y KOHCTUTYLIMHOMY MOACHHI MOMOXEHHS, BUABNEHOTO YNOBHOBAXEHMM
Bepxosroi Pagu Ykpainu 3 npas niognHm y npoueci gisnbHOCTI.

3acnyxaswm cyaao-ponosigaua Hinkiscskoro A. O., noscHenHa Kysbmerko B. T1,,
Taprynosoi l. I, Cenisanosa A. O., Kyapssuesa B. B., Mpunaoka I'. 1. Ta pocnianeuim
matepianu cnpaswu, Konctutyuintmit Cyn Ykpainm

YCTAQHOBMUB:

1. Cy6 ekt npaBa HA KOHCTUTYLiMHE NogaHHa — YnosHosaxeHuit Bepxosroi Paau
Ykpainu 3 npae noamHmn — 3sepHyscs 1o Koncturyuitnoro Cyay Ykpainu 3 knono-
TAHHAM BU3HATU HEKOHCTUTYLMHMM MOMOXEHH a63aly BOCBMOro nyHkTy 5 yactu-
Hu nepwoi cratti 11 3akony Ykpainun «[1po miniuio» sig 20 rpygHa 1990 poky
Ne 565—XIl 3 HacTynHMMM 3MiIHOMM (nani — 3aKOH), 3riAHO 3 AKMM MiniLii HOAAHO NPa-
BO 30TPMMYBATM | TPMMATH Y CMELIAIbHO BiABEAEHUX AN LbOrO MPUMILLEHHSX ocib,
AKMX 3ANIJO3PEHO Y 3aHATTI BpoasxHMUTBOM, — Ha cTpok ao 30 ai6 30 BMOTMBOBA-
HUM PILLEHHAM Cyay.

ABTOpP KIOMNOTAHHS CTBEPOXYE, O OCMOPIOBAHE MOSIOXKEHHS CynepednTb CTaT-
Tam 29, 33, 58 Konctutyuii Ykpainu, ockinbkm nopylly€e npasa rpomMaasH Ha cBob6o-
Oy TG OCOBUCTY HEAOTOPKAHHICTb, CBOBOMY NEPECYBAHHA TA BiNbHMIA BUOID Micus
NPOXMBAHHS | HOAAE NPABO MNPALIBHUKAM MifiLii 3QCTOCOBYBATM 3AXOAM NPUMYCY AO
0Cib 3a BiSHHA, SKi HE BU3HAKOTLCS NPOBOMOPYLUEHHAM BiANOBIAHO O 30KOHOAABCTBA
Ykpainu.

2. CBoi No3uLii WOA0 NPEAMETA KOHCTUTYLIMHOMO NOAAHHS BUCIOBUIM [1pesnaeHT
Ykpainu, Tonosa Bepxosroi Pagn Ykpainm, Tonosa Bepxosroro Cyapy Ykpainm,
lenepansHa npokypatypa Ykpainu, Minictepcrso octmuii Ykpainm, Minictepctso
BHYTpIWHIX cnpas Ykpainu, HaykoBui HauioHansHOI opuanuHoi akagemii Ykpainu
imeHi dpocnasa Myaporo, Ogecbkoi HauioHanbHOT puanyHoi akagemii, Kuiscbkoro
HOLIOHANBHOMO YHIBEPCUTETY BHYTPILIHIX CnpaB, XAPKIBCbKOrO HALIOHANBHOMO
YHIBEPCUTETY BHYTPILLHIX cnpaB, JIbBIBCLKOrO AEPXABHOTO YHIBEPCUTETY BHYTPILLHIX
Crpaos.
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3. Kownctutyuinnmit Cyn YKpaQiHM, BMPILLYIOYM NOPYLIEHE B KOHCTUTYLIMHOMY
NOACHHI MUTAHHS, BUXOAUTL 3 TAKOTO.

3.1. YKpoTHo € EMOKPATUYHOLIO, NPABOBOIO AEPXABOIO; MOANHA, 1T XUTTS i 300-
POB’A, YECTb i MAHICTb, HEAOTOPKAHHICTS | H6e3neka BU3HAKOTLCS B YkpaiHi HaMBKLLOW0O
CoLianbHOIO LiHHICTIO; NPABA i CBOBOAM NMOAMHM TA iX TAPAHTII BUSHAYAKOTL 3MICT i
CNPSMOBAHICTb HiSNbHOCTI AEPXABM, SKA BIANOBIAGE Nepen MOAMHOK 30 CBOIO
RiANbHICTb; YTBEPAXEHHS | 300€3neUeHHs NpaBs i CBOHBOA NIOANHM € TONOBHUM OBOB a3~
kom pepxasu (ctatta 1, yactuuun nepuia, apyra cratti 3 Konctutyuii Ykpainu).

B YkpaiHi BUSHOETLCS | Ai€ NPUHLMM BEPXOBEHCTBA NPABA (HQCTMHA nepuia cTaTTi 8
Ocrosroro 3akony Ykpainu). Koncturyuihun Cyn Ykpainu B ab3aui gpyromy
nignyHkTy 4.1 nyHkTy 4 moTmeysanbHoi yacTum Piwenns sig 2 nuctonana 2004 poky
Ne 15-pn/2004 3a3HaumB, WO BEPXOBEHCTBO MPABA BMMATAE Bif AEPXABM MOTO
BTINIEHHS Y NPABOTBOPYY TA NPABO3ACTOCOBHY AifNbHICTb, 30KPEMA Y 30KOHM, ki 30
CBOIM 3MICTOM MQIOTb BYTM MPOHMKHYTI NMepenycim iaeamu CoLianbHOT CnpaBeanm-
BOCTI, cBO6OAM, PIBHOCTI TOLLIO.

OpnHuM i3 enemeHTiB BEPXOBEHCTBA MPABA € MPUHLMM MPABOBOI BUSHAYEHOCTI, Y
AKOMY CTBEPIKYETLCA, WO OOMEXEHHS OCHOBHMX MPAB MIOAMHM TA TPOMAASHMHA i
BTINEHHS UMX OOMEXEHb HO MPAKTHLI JOMYCTUME NULIE 30 YMOBK 306e3nedeHHs ne-
penbayyBAHOCTI 30CTOCYBAHHS MPABOBMX HOPM, BCTAHOBITIOBAHMX TAKMMM OBMEXEH-
HAamK. TOBTO obMmexeHHs Byab-9Koro Npasa NMoBMHHE BA3YBATUCA HA KPUTEPIAX, AKi
ACQAYTb 3MOry OCODi BiJOKPEMIOBATH MPABOMIPHY MOBEAIHKY Bifl MPOTUMNPABHOI,
nepenbayaTh KPUAMYHI HACTIAKM CBOET NOBEMIHKM.

Koncturyuintuin Cya Ykpainu y Piwenni sig 22 sepecHs 2005 poky Ne 5-pn/2005
y CMPAaBi MPO MNOCTIMHE KOPUCTYBAHHSA 3EMENBHUMM AINAHKAMM BKO3AB, LLO i3 KOHCTU-
TYLIMHUX MPUHUMNIB PIBHOCTI | CNPABEANMBOCTI BMMAMBAE BMMOrA BM3HAYEHOCTI,
ACHOCTI | HEIBO3HAYHOCTI MPABOBOI HOPMM, OCKIfTbKM iHLIE HE MOXe 306e3nednTu ii
O[IHOKOBE 3ACTOCYBAHHS, HE BUKIIOYAE HEOBMEXEHOCTI TPAKTYBAHHS Yy NPABO3ACTO-
COBHIM MPOKTHLI | HEMUHYYEe NPM3BOAUTL OO ceBasoni (ab3au apyrui nignyHkty 5.4
NYHKTY 5 MOTUBYBASMIbHOT YACTUHM).

€Bponencekuii cya 3 NPas MOAMHM HEOAHOPA30BO 3BEPTAB YBAry HA HEAOCKO-
HAMICTb YMHHOTO 30KOHOAABCTBA YKPAIHM i HEODXIAHICTE AOTPUMYBATUCA MPUHLMMTY
NpaBOBOI BM3HAYEHOCTI. Tak, y piwenrHi sig 6 nuctonana 2008 poky y cnpasi «Enoes
npotn Ykpainm» 3asHavero Take: «Cya BBAXAE, L0 BifICYTHICTb Y4iTko CHOPMYnbOBA-
HUX MONOXEHb, AKi 6 BU3HAYANM, YMU MOXKIMBO HONEXHMM YUHOM NMPOAOBXUTH (AKLLO
TAK, TO 30 AKMX YMOB) 30CTOCYBAHHS HQ CTAAIT CyOBOrO CiACTBA 3AMN0BIKHOIO 30X0-
AY Y BATSLAI TOMMQOHHS Nif BAPTOIO, OOPAHOIO HA BU3HAYEHWMM Nepiod HA CTaii AOCY-
LOBOro CnifcTBa, HE BIANOBIAAE KPUTEPIO <<I'Iepeﬂ,6ClLlyBOHOCTi 3AKOHY» Ans uinen
nyrkty 1 crarTi 5 Konsenuii. Cyn Takox HOragye, wo npaktmka, ika BUHUKIA y 3B'913-
Ky i3 30KOHOZOBYOIO MPOTASMHOIO i SKA 3YMOBIIIOE TPMMAOHHS OCOOM nig BAPTOIO
NPOTATOM HEODMEXEHOrO | HenepenbavyyBAHOrO CTPOKY 30 ODOCTABMH, KOMM TAke
TPUMAHHS He NepenbayaeTbCa Hi KOHKPETHUM MOMOXEHHAM 30KOHOAABCTBA, Hi Byib-
KUM CYLOBMM PILLEHHSM, COMA MO CObi CynepedmTs NPUHLMIY KPUAMYHOT BU3HOYE-
HOCTI, K1 iIMNiKoBaHMIM KOHBEHLIEIO | 9KMIA CTAHOBUTL OJMH i3 OCHOBHMUX ENEMEHTIB
BEPXOBEHCTBA NPaBay (MyHkT 53).
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Y piweni gig 18 rpyans 2008 poky y cnpasi «Hosik npotu Ykpainu» €eponeicsb-
KUM Cya 3 NPAB MNOAMHM 3A3HAYMB, LLO «KOMM MAETbCs Npo no3basneHHs cBoboau,
HOA3BUYAMHO BOXKITMBOIO YMOBOIO € 306€3MeUeHHst 3aranbHOro NPUHLMMY IOPUAUYHOT
BM3HAYeHOCTI. Bumora «skocTi 3akoHy» y po3yminHi nyHkTy 1 cratti 5 KonseHuii
03HQAYQE, WO KOMU HALIOHAMbHUI 30KOH Nepeadayae MOXIUBICTb NO3OABNEHHS CBO-
60aM, TAKMI 30KOH MAE BYTU JOCTATHBLO AOCTYMHUM, YITKO CHOPMYbOBAHWUM i nepes-
6a4yBAHMM Y CBOEMY 30CTOCYBAHHI ANS TOTO, LWOH BUKMOUUTH Oyab-skuit pu3nKk cea-
ginns» (myHkr 19).

3.2. BignosigHo go cratti 29 KoHctutyuii YKpaiHu koxHA NioguHa MOE NPABo HA
ceob0ay Ta 0COBUCTY HELOTOPKAHHICTL (HACTUHA MEpLUq), HIXTO He Moxe ByTh 3a-
QpPEeLITOBAHMIT aBO TPUMATHCS Mif BAPTOK IHAKLWE K 30 BMOTUBOBOHMM PILLIEHHSIM
cyay i Tinbk1 HO NiACTABAX TA B MOPSAKY, BCTAHOBNEHMX 30KOHOM (4aCTUHA Apyra), y
PA3i HAranbHOi HeOBXIAHOCTI 3aNOBIrTM 3/I0YUMHOBI UM MOrO NEPENUHWUTM YNOBHOBA-
XEeHi HO T€ 30KOHOM OPraHM MOXYTb 3ACTOCYBATH TOMMAHHA OCOBM Mif BAPTOKO AK
TUMYACOBMM 3aNOBIXHMM 30Xig, o6rpyHTOBoHICTb AKOro MPOTArOM CiMOECATU ABOX
roAvH Mae€ ByTH NepesipeHa Cyaom (HacTuHa TpeTs).

OCHOBHUMU MIDKHOPOIHMMM AKTAMM, B SKMX 3AKPIMIEHO NPABO KOXHOT NIOAMHU HA
cBobOoAy | OCOBUCTY HEAOTOPKAHHICTD, €:

— 3arankHa aexknapauis npas moanHu 1948 poky, y cratTi 3 akoi nporonolueHo,
WO KOXHA MIOAMHA MAE MPABO HA XMUTTs, CBOOOAY Ta OCOBUCTY HEAOTOPKAHHICTb,
y cTatTi 9 — HixTO He Moxe ByTu ninaaHui 6e3niaCTOBHOMY QPELLTY, 3ATPUMAHHIO
ab0 BMOBOPEHHIO;

— MiXHQpPOAHUIt NAKT NPO rPOMAAAHCHKI | noniTuyHi npasa 1966 poky, B nyHkTi 1
cTaTTi 9 9KOro 3a3HAYEHO, WO KOXHA MOAMHA MAE NPABO HA ceBoboay Ta ocobucTy
HENOTOPKAHHICTb; HIXTO HE MOXe BYTU NiAAAHUI CBABITBHOMY QPELLTY YK TPUMAHHIO
nig BAPTOID; HIXTO HE MOXE 6yTM no3basneHMi BOAI iHOKWE 8K HA MigCTOBOX i
BiANOBIAHO JO MPOUEnypPH, AKi BCTOHOBNEHI 3AKOHOM,;

— KoneeHujis npo 3axuct npas noanHu i ocHosononoxHux ceobop 1950 poky,
nyHkT 1 cTaTTi 5 9KOT NPOronoLLye, Wo KOXeH MAE Npaso Ha ceobomy Ta ocobucry
HENOTOPKAHHICTb; HIKOTO He Moxe OyTu nosbasneHo csoboam, KPiM BMNAAKIB Ta
BiANOBIAHO 4O MpouefypH, SKa BCTAHOBEHA 30KOHOM, 30KPEMA 3AKOHHOro 3aTpu-
MQHHS OCIO N1 30MOBIraHHA MOLMPEHHIO THPEKUIMHUX 3AXBOPIOBAHb, MCHMXIYHO
XBOPMX, QIIKOrONikiB a6O HAOPKOMAHIB Ym Bpoasr.

Monoxenna cratti 29 KoHctutyuii YKpaiHu BM3HAYAKOTH 3ATPUMAHHS, ApeLT i
TPUMOHHS Nifl BAPTOIO SIK MPUMYCOBI 3aX0aM, WO 0OMEXYIOTh NPABO HA cBOHOaY TA
HQ 0COBUCTY HEJOTOPKAHHICTL OCOBU | MOXYTb 3ACTOCOBYBATUCA TifbKM HA MiACTABAX
TQ B MOPSAKY, BCTOHOBIEHNX 3AKOHOM.

KoHcTutyuiriHmi Cy,u YKpQiHu BBAXAE, LLO CIOBOCMONYYEHHS «TiflbkM HA NiACTABAX
TO B NOPSAKY, BCTAHOBMNEHMX 3AKOHOMY nepenbayae o60B 930K OPraHie Aep>XaBHOT
BNOOM TO iX NOCOAOBKUX OCIH 306€3nedyBaT JOTPMMAHHA HOPM SK MATEPIANTLHOTO,
TAK i NPOUECYanbHOro NPABA MPU 3ATPMMAHHI.

HaeeaeHe 03HAYAE, LLO 3ATPUMAHUIF MAE MPABO HA NEPEBIPKY KOMMETEHTHMUM Cy-
[IOM He NI1LIE AOAEPXAHHA OPraHAMM AEPXABHOT BIOAKM TA X MOCAA0BMMM OCOBAMM
HOPM MPOLECYANbHOTO MPABA, HA MIACTABI AKMX MPOBOAMAOCA 3ATPUMAHHSA, a M
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OBrPYHTOBAHOCTI NifO3PK, AKA CTANA MIACTABOIO A1 3ATPUMAHHS, 30KOHHOCTI METH,
3 SIKOKO BOHO 3ACTOCOBYBQSIOCS TA Yk OyNno HEOOXIAHUM i BUNPABAGHMM 30 KOHKPET-
HUX OBCTABUH.

3aTpPUMaHHS Y Oyab-SKOMY BUNIAAKY HE MOXE BYTH BU3HAHE OOIPYHTOBAHUM, SKLLO
LigHHA, 9Ki IHKPUMIHYIOTBCS 3ATPUMAHOMY, HO YAC iX BYUHEHHS HE MOIKN PO3LIHIOBA-
TMCA aBO HE BU3HABAMMUCS 3AKOHOM IK MPABOMOPYLUEHHS.

AHONOrYHOT NO3MLT AOTPUMYBOBCS EBPOMNENCHKMI CY/L 3 NPAB IOAMHU Y PILLIEHHSAX
Bin 23 xosTHa 2008 poky y cnpasi «CongaTteHko npot YkpaiHuy, Big 6 nucronana
2008 poky y cnpasi «Enoes npotn Ykpainuy, sin 19 motoro 2009 poky y cnpasi
«Mukona Kyueperko npot Ykpainmy .

3.3. OcnoptoBaHe NoNoxeHHs 3aKOHY HOAAE MiNiLiT NPABO 3ATPUMYBATH | TPUMA-
TM Yy CNeLianbHO BIABEAEHMX AN LbOrO NPUMILLEHHSX oCiB, SKMX 30Nif03PEHO Y 3AHATTI
BpOoasKHUUTBOM, — Ha cTpok A0 30 Ai6 30 BMOTMBOBAHMM PILLEHHAM Cyay.

3 ui€l HopmM BOAYAETLCA, IO METOK TAKOTO 3ATPUMAHHS € 3'ACYBAHHSA NpUYeT-
HOCTi 0COBM A0 3AHATTA BPOASKHULTBOM, TOOTO O CKOEHHS 3/I04MHY UM IHLIOTO NMPa-
gonopyleHHsa. HassHicte uboro npasa y Mminiuii 6yna 3yMOBNEHA iCHYBAHHSIM
KPUMIHONBHOT BIANOBIAANBHOCTI 3Q TAKI AiSHHA BIANOBIAHO AO CTATTI 214 Kpuminans-
Horo kopekcy Ykpainu y pegakuii 1960 poky. [Npote cknag 3n04mHy, BU3HAUYEHOTO
uielo cratreto, 6ys aekpumiHanisosaruin 3akoHom Ykpainu «[1po BHeceHHs 1onos-
HeHb i 3MiH 0o KpuminanbHoro kopekcy Ykpainu, KpuminansHo-npouecyansHoro
kopekcy Ykpaincskoi PCP i Kopekcy Ykpaincskoi PCP npo agminictpaTtueHi npasono-
pywerHs» Big 7 nunHs 1992 poky No 2547=XII.

3rigHo 3 nyHkTOM 22 yactuuu nepwoi cratti 92 Konctutyuii Ykpainu BUKIIIOUHO
30KOHAMM YKPATHU BU3HAUAIOTLCS 3ACAAM LMBINbHO-NPABOBOT BifNOBIAANBHOCTI; AisH-
HS1, SIKi € 3NOYMHAMM, AAMIHICTPATUBHMMM AOO AUCUMMAIHOPHUMMU MPOBOMNOPYLUEHHS -
MM, TO BigNOBIOANbHICTb 30 HMX.

Y KpuminansHoMy kogekci YKpQiHu BCTAHOBIEHO, LLO 3MOUYMHHICTb fistHHS, O TAKOX
MOro KAPAHICTb TA iHLWi KPUMIHONBHO-MPABOBI HOCAILKM BU3HAYAKOTHCS TiNlbKM UM KO-
AEKCOM (4acTUHAO TpeTs cTaTTi 3), XO4a CUCTEMHUI QHANI3 MOTO HOPM CBIAYMTL, LLLO
BPOABKHUUTBO HE BUSHAETLCSA Y HBOMY K CYCrifibHO HebeaneuHe fisHHS | Bignosinarns-
HOCTI 30 MOrO BUMHEHHS HE nepenbadeHo.

He noe BusHaueHHs 6popsxHuuTea sk npasonopywenHs i Kogekc Ykpainm npo
OAMIHICTPATUBHI NPABOMNOPYLIEHHS TA iHLLI 3AKOHM YKPAiHM.

OcnoptoBaHUM MONOXEHHAM 3AKOHY BCTAHOBEHO TifbKM MIACTABY 3ATPUMAHHS.
3akoH He nepesbayaEe 3MICTy, O3HOK OPOASKHWMUTBA TA NPOLEaypu AOCTATHO
AOCTYMHOI, YiTKO ChOPMYNbOBAHOT | NepeabayyBaHOT y CBOEMY 3ACTOCYBAHHI, TOBTO
TAKOI, KA AABANA 6 MOXIMBICTL 30MOBIrTH PU3MKY CBABINLHOTO 3ATPUMAHHS Oyfb-
9KOl 0COBM 30 NIJO3POIO Yy 3AHATTI BPOASKHUUTBOM, O LE HECYMICHO 3 MPUHUMMOM
NPABOBOI BU3HAYEHOCTI.

3a npasosoto nosuuieio KoncturyuirtHoro Cyay Ykpainu, suknageHoto y PiwenHi
Bin 26 yepsHs 2003 poky Ne 12-pn/2003, satpumarHs Tpeba po3ymiTh Sk TUMYQCO-
BMI 3ANOBIKHMUA KPUMIHANBHO-NPOLECYASbHMIM | 9K AAMIHICTPDATUBHO-MPOLECYANbHMIA
30X0aM, 3ACTOCYBAHHS KMX OBMEXyeE NMpaso HA cBobOfy TA OCOBUCTY HEROTOP-
KQHHICTb (0630l 4eTBEPTHHM NMYHKTY 6 MOTUBYBQSLHOT YACTUHM).
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Cucremuunit aHania Hopm KprmiHansHo-npouecyansHoro kogekcy YKpaiHm, 30k-
pema craten 106, 115, 149, 1652, ta Kogekcy Ykpainm npo agmiHiCTpATUBHI NpaBO-
nopyteHHs (ctaten 260, 261, 262 Ta iHLWMX) 3 yPAXYBAHHAM TOTO, IO BPOAAKHULTBO
HE BM3HOETLCS 3AKOHAMM YKPQAiHM 3NOUMHOM UM OAMIHICTPATUBHMM NPABOMNOPYLLEH-
HAM, OQ€E MNIACTABWM LIMTM BMCHOBKY MPO BIiACYTHICTb Y LMX HOPMOX MPOLEAypHU TA
NOPSALKY PO3riagy CyAOM MUTAHbL WOAO 3ATPUMAHHS 0COOM 3a MIAO3POI0 Y 3AHATTI
BPOASKHULITBOM.

Bpaxosytoun suknanere, KoHctutyuiniuin Cyn YKpaiHM BBOXKQE, LLO NONOXEHHS
ab3atlly BOCbMOro nyHkTy 5 yactuHm nepuwoi cratti 11 3akoHy He BignosigaioTs Yac-
TMHI nepuwii ctaTTi 8, yacTMHAM nepLuii, ApyriK, TpeTin cTatTti 29, YactuHi apyrin
cratTi 55, yactuni gpyrii cratTti 58 OcrosHoro 3akory Ykpainu.

3.4. 3rigno 3 KoHctuTyuiero YKpaiHU KOXHOMY, XTO HO 30KOHHMX NiACTABAX nepe-
ByBae Ha TepuTopil YKPAiHU, FAPAHTYETLCS CBOOOAA NEPEeCcyBAHHs, BiflbHUM BUOIP
MiCLSt MPOXMBAHHS, MPABO BiflbHO 3QNIULLIATH TEPUTOPIIO YKPAiHU, 30 BUHATKOM 0BMe-
XEHb, AKi BCTAHOBIOIOTLCSA 3AKOHOM (4acTuHa nepwa cratti 33).

MpaBo Ha cBobOAY NepecyBaHHs | BUOOPY MICUs MPOXMBAHHS SK HEBIL eMHE npa-
BO KOXHOI JIIOAMHM 3AKPIMIEHO TAKOX 3AranbHOKO AEKNAPAUiElo MPAaB JHOAMHM
1948 poky (nynkr 1 crarTi 13), MixHOpOAHUM NAKTOM NPO FPOMOMAHCHKI | NOMITUYHI
npasa 1966 poky (ctatra 12), MNpotokonom Ne 4 no KonseHuii npo saxuct npas no-
[UHK | ocHoBononoxHux ceobon 1950 poky (ctaTTa 2).

3asHaueHi nonoxenHs KoHctutyuii YkpaiHM Ta MiKHOPOAHO-MPOBOBMX QKTIB
AICTONM CBil NOAANbLUMIA PO3BUTOK | KOHKpeTM3aLio y 3akoHi Ykpainm «[Mpo ceobo-
[y NMepecyBaHHs TA BibHMI BMOIP MiCUA NPOXUMBAHHA B YkpaiHi» Big 11 rpyaHs
2003 poky Ne 1382-IV (gani — 3akon Ne 1382). 3okpema, y crarti 2 3akoHy
Neo 1382 sakpinnoetbcs rapaHTis Ha cBoboay NnepecyBaHHs TA BinbHWM BUGIP Micus
NPOXMBAHHS, a 'y cTatTax 12, 13 BU3HAYEHO KON OCiB, LWOAO AKMX OOMEXYETLCSH CBO-
600 NepecyBaHHA TA BilbHUI BUBIP MICLS NPOXMBAHHS.

Y BkazaHmx ctatTax 3akoHy No 1382 He nepenbayeHo obMexeHHs NPaBa HA CBO-
6oy NepecyBaHHs TA BinlbHWIA BUBIP MICLA NPOXMBAHHS NIOAMHM Yepes Migo3py Y 3a-
HATTI BPOAAKHULTBOM.

Buxoasun 3 naseneHoro Konctutyuinnmit Cya YKpQiHM BBAXAE, LLO MNONOXEHHS
ab3auy BOCbMOro nyHkTy 5 yactuHm nepwoi cratri 11 3akoHy He BignosigaoTs Yac-
TmHi nepuwin craTTi 33 KoHctutyuii Ykpainu.

3.5. Koncturyuinttuin Cya Ykpainu, BUPILLyOuM MOpyLLEHE B KOHCTUTYLiMHOMY MO-
OOHHI MUTAHHS, BUABKMB i3 303HAYEHMX NIACTAB HEBIANOBIAHICTb KOHCTMTyLLiT YKpoTHM
nonoxeHHs nyHkty 11 yactunm nepwoi cratti 11 3akoHy wono npasa miniuii nposo-
oMTU doTorpadyBaHHA, 3BYKO3ANUC, KIHO- | BIGEO3MOMKY, AAKTMIOCKOMIKD OCI6, ki
3ATPUMAHI 30 NIJO3POIO Y 3AHATTI BPOASKHULTBOM, WO BIAMOBIAHO 4O YACTUHU Tpe-
thoi ctaTTi 61 3akony Ykpainu «[po Konctutyuiinuit Cya Ykpainuy» € nincrasoto ans
BM3HAHHSA MOrO HEKOHCTUTYLIMHUM.

Bpaxosytoun BuknageHe Ta kepytouncs ctattamm 147, 150, yactmHamu nepuioto,
apyroto cratti 152 Koncturyuii Yxpainm, cratramm 51, 61, 63, 65, 70, 73, 82 3akony
Ykpainu «[po Konctutyuinnmin Cya Yepainm», Koncturyuitnuin Cyn Ykpainm
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BUPIilIMB:

1. BU3HOTM TQKMMM, LLO He BiZNOBIAAIOTH KOHCTMTyu,i'l' YKpo'l'HM (e HEKOHCTUTYLIMHM-
MM), nonoxeHHs 4actuHm nepwoi cratti 11 3akony Ykpainm «[Mpo miniyio» Big
20 rpyans 1990 poky Ne 565—=XIl 3 HacTynHWMM 3MiHOMM, O came:

— ab63auy BOCbMOro MyHKTY 5, 3rigHO 3 SKMM MiniLii HOBAETLCA NPABO 3ATPUMYBATH
i TPMMATK Yy CNELiaNbHO BIfBEAEHMX 1A LIbOrO NPMMILLIEHHAX OCI6, AKMX 3AMIA03PEHO Y
3QHATTI BPOAAXHMLTBOM, — Ha cTpok A0 30 ai6 30 BMOTUBOBAHMM PIiLLEHHAM CyaY;

— nyHkty 11 B yacTmHi npasa Miniuii npoeoant poTorpadyBaHHs, 3BYKO3AMUC,
KiIHO- | BilEO3MOMKY, LAKTUIIOCKONIKD OCIB, AKi 30TPUMAHI 3a MiKO3POI0 Y 3aHATTI 6po-
OSKHULTBOM.

2. MNonoxeHns ab3auy BocbMoro nyHkTy 5 Ta nyHkty 11 yactuhu nepwoi crarri 11
3akony Ykpainum «[1po miniuiioy, ki BUSHOHI HEKOHCTUTYLIMHMMM, BTPAUQIOTL YUMHHICTL
3 aHs yxsanerHst Konctutyuitium Cynom Ykpainm uboro PiwerHs.

3. Piwennsa Koncturyuirinoro Cyay YkpaiHm € 0608 a3KOBMM A0 BUKOHAHHSA HQ Te-
puUTOpPIi YKPATHU, OCTATOYHMM i HE MOXE BYTH OCKapXeHe.

Piwwenna Konctutyuinnoro Cyay Ykpainu nignsrae onybnikysaHHo y «BicHmky Kon-
ctutyuinHoro Cyay YKpaiHW» Ta B iHWKMX ODILiAHMX BUAAHHSX YKPATHM.

KOHCTUTYUINHWUIM CY[ YKPAIHW

® Summary to the Decision of the Constitutional Court of Ukraine Ne 17-rp/2010
dated June 29, 2010 in the case upon the constitutional petition of the Authorised
Human Rights Representative of the Verkhovna Rada of Ukraine on conformity with
the Constitution of Ukraine (constitutionality) of paragraph 8 of Article 11.1.5 of the
Law of Ukraine «On Militia»

Subject of the right to constitutional petition — the Authorised Human Rights
Representative of the Verkhovna Rada of Ukraine — applied to the Constitutional
Court with a petition to recognise as unconstitutional the provisions of paragraph 8
of Article 11.1.5 of the Law «On Militia» Ne 565-XII dated December 20, 1990 as
amended (hereinafter referred to as «the Law») according to which militia has a right
to arrest people suspected of vagrancy and to detain them in specially designated
premises — for the period up to 30 days under the substantiated court decision.

Ukraine is a democratic, law-based state; the human being, his or her life and
health, honour and dignity, inviolability and security are recognised in Ukraine as the
highest social value; human rights and freedoms and their guarantees determine the
essence and orientation of the activity of the State which is answerable to the indi-
vidual for its activity; affirmation and ensuring of human rights and freedoms is the
main duty of the State (Articles 1, 3.1, 3.2 of the Constitution).

The principle of the rule of law is recognised and effective in Ukraine (Article 8.1
of the Fundamental Law).
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One of the elements of the rule of law is the principle of legal certainty which states
that restriction of the fundamental human and citizens rights and implementation of
these restrictions are acceptable only on condition of ensuring predictability of appli-
cation of the legal norms established by these restrictions. In other words, restriction
of any right should be based on the criteria which provide a person the possibility to
distinguish lawful behaviour from unlawful behavior, and to foresee legal conse-
quences of his/her behavior.

Pursuant to Article 29 of the Constitution every person has the right to freedom
and personal inviolability (Article 29.1), no one shall be arrested or held in custody
other than pursuant to a substantiated court decision and only on the grounds and in
accordance with the procedure established by law (Article 29.2), in the event of an
urgent necessity to prevent or stop a crime, bodies authorised by law may hold a per-
son in custody as a temporary preventive measure, the reasonable grounds for which
shall be verified by a court within seventy-two hours (Article 29.3).

The provisions of Article 29 of the Constitution define detention, arrest and hold-
ing in custody as enforcement measures which restrict the right to freedom and per-
sonal inviolability of a person and can be applied only on the grounds and in accor-
dance with the procedure established by law.

The Constitutional Court deems that the word combination «only on the grounds
and in accordance with the procedure established by law» envisages the obligation
of the state bodies and their officials to ensure observance of norms of both materi-
al and procedural law during arrest.

The above-mentioned means that a detained person has a right for the compe-
tent court to check not only observance of norms of procedural law by the state bod-
ies and their officials which were the grounds for arrest, but arguments for suspicion
which were the grounds for arrest, lawfulness of the object-matter of its enforcement
and whether it was necessary and justified under particular circumstances.

Arrest shall not be recognised as well-founded in any case it deeds, which are
incriminated to a detainee, could not be qualified or were not considered by law as
violation of law at the time of their execution.

The disputed provision of the Law provide police with a right to arrest people who
are suspected of vagrancy and to detain them in specially designated premises — for
the period up to 30 days under the court decision.

This norm means that the objective of such an arrest is to ascertain involvement of
a person in vagrancy, i.e. committing of crime or other violation of law. This right was
conditioned on criminal responsibility for such deeds envisaged by Article 214 of the
Criminal Code in its wording as of 1960. However, components of crime defined by
this article were decriminalised by the Law «On Introducing Amendments and
Supplements to the Criminal Code of Ukraine, Criminal Procedural Code of the
Ukrainian SSR and the Code of the Ukrainian SSR on Administrative Offences»
Ne 2547-XIl dated July 7, 1992.

According to Article 92.1.22 of the Constitution the principles of civil legal liability
acts that are crimes, administrative or disciplinary offences, and liability for them shall
be determined exclusively by the laws of Ukraine.

The Criminal Code envisages that criminality of acts, as well as their punishment
and other criminal legal consequences are determined exclusively by this code
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(Article 3.3). However, the system analysis of the norms of this code testifies that
vagrancy is not indicated in it as an action injurious to the public and responsibility for
its perpetration is not provided.

Neither the Code of Administrative Offences nor other laws provide the definition
of vagrancy as a violation of law either.

The disputed provision of the Law establishes only the grounds for arrest. The Law
does not envisage the content, signs of vagrancy and the procedure which is acces-
sible enough, clearly-worded and provided in its enforcement, i.e. the procedure
which would enable to prevent the risk of willful arrest of any person on suspicion of
vagrancy while this does not conform to the principle of legal certainty.

The system analysis of the norms of the Criminal Procedural Code, specifically
Articles 106, 115, 149, 1652, and the Code of Administrative Offences (Articles 260,
261, 262 etc.) taking into consideration that vagrancy is not determined by laws as a
crime or administrative offence gives grounds to conclude that these norms do not
envisage the procedure and the order of consideration by courts of issues concern-
ing arrest of a person on suspicion of vagrancy.

With regard to the above-mentioned, the Constitutional Court considers the that
provisions of paragraph 8 of Article 11.1.5 of the Law do not conform to Articles 8.1,
29.1,29.2,29.3, 55.2, 58.2 of the Fundamental Law.

Pursuant to the Constitution everyone who is legally present on the territory of
Ukraine is guaranteed freedom of movement, free choice of place of residence, and
the right to freely leave the territory of Ukraine, with the exception of restrictions
established by law (Article 33.1).

Provisions of the Constitution of Ukraine and international legal acts found their
further development and specification in the Law «On Freedom of Movement and
Free Choice of Place of Residence in Ukraine» Ne 1382-VI dated December 11,
2003 (hereinafter referred to as «the Law No 1382»). In particular, Article 2 of the Law
Ne 1382 envisages guarantee of freedom of movement and free choice of place of
residence, and Articles 12, 13 define people whose freedom of movement and free
choice of place of residence are limited.

The above-mentioned articles of the Law Ne 1382 do not envisage restriction of
the right to freedom of movement and free choice of place of residence of a person
on suspicion of vagrancy.

Proceeding from foregoing the Constitutional Court deems that provisions of
paragraph 8 of Article 11.1.5 of the Law do not conform to Article 33.1 of the
Constitution.

Examining the issue raised in the constitutional petition the Constitutional Court
identified — on the mentioned grounds — non-conformity of the provisions of
Article 11.1.11 of the Law on the right of police to take photographs, to conduct
sound recording, filming and video recording, fingerprint identification of people
who are arrested on suspicion of vagrancy to the Constitution which is the reason for
considering it unconstitutional according to Article 61.3 of the Law of Ukraine «On
the Constitutional Court of Ukraine».

Thus, the Constitutional Court of Ukraine held:
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1. To recognise as non-conforming with the Constitution of Ukraine (unconstitu-
tional) the provisions of Article 11.1 of the Law «On Militia» Ne 565-XIl dated
December 20, 1990 as amended, in particular:

— paragraph 8 of Article 11.1.5 according to which militia has a right to arrest
people who are suspected of vagrancy and to detain them in specially designated
premises — for the period up to 30 days under the court decision;

— Article 11.1.11 in part of the right of militia to take photographs, to conduct
sound recording, filming and video recording, fingerprint identification of people
who are arrested on suspicion of vagrancy.

2. The provisions of paragraph 8 of Article 11.1.5 and Article 11.1.11 of the Law
«On Militia» recognised as unconstitutional lose their legal effect from the day the
Constitutional Court adopts this Decision.
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