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IMEHEM YKPAITHH

PILUEHHS )
KOHCTUTYLIHOTO CYAY YKPAIHU

Y CNPABi 30 KOHCTUTYLIMHMM NOAAHHSIM 53 HapoaHWX AenyTaTis YKpaiHu
wopo signosigHocTi KoHctutyuil Ykpaim (koHcTutyuifHocTi)
okpemux nonoxeHb 3akoHy Ykpaitu «[1po Buwy papy ioctuuii»

M. Knis Cnpasa Ne 1-4/2011
11 6epesHsa 2011 poky
Ne 2-pn/2011

Koncruryuivinmi Cypn Ykpaium y cknagi cyanis:

lonosiHa AHatonis CeprifoBMya — ronosyouoro,
baynina IOpis Bacunsosuua,

BbpuHuesa Bacuns Omutposuua,

BaosiueHka Cepris JleoHigosuua,

BuHokypoea Cepris MapkisHoBuua — nonosinaua,
lynbTas Muxaitna Mupocnasoeuua,

3anopoxus Muxarna Metposuua,

Kamna Bonoanmmnpa Muxainosuua,

Konoca Muxaiina IsaHosuua,

Jiunaka Omutpa Omutposuua,

Mapkyw Mapii Auapiishu,

Oguapenka B'suecnasa Angpiiiosuua,
Cepreituyka Onera AHaTonifosuua,

Crpuxaka Angpis AHapiioBuua,

Tkauyka Masna Mukonaiosuua,

Lantanu Hatani KocraHtuHiskmy,

LLnwkiHa Biktopa IsaHoBKua,
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PO3MsHYB HO MAEHAPHOMY 3ACILAHHI CMPABY 3a KOHCTUTYLiMHMM nogaHHsm 53
HapoaHux aenyTaTis Ykpainu wono signosigHocti KoHctutyuii Ykpainm (koHcTuTyuin-
HOCTI) okpemux nonoxers 3akoHy Ykpainu «[po Buuy paay octuuii» sig 15 ciuna
1998 poky Ne 22/98-BP (Bizmomocti BepxosHoi Pagu Ykpainm, 1998 p., Ne 25,
ct. 146) 3i 3miHamu (nani — 3akon Ne 22).

Mpueogom ans posrmany cnpasu signosigHo go cratei 39, 40 3akoHy Ykpainu
«[Mpo Konctutyuintmit Cyn YkpaiHmy CcTAno KOHCTUTYLiMHE nogaHHs 53 HapooHux ae-
nytatie YkpaiHu.

MipcTrasoto ang posrnagy cnpasw 3rigHo 3i ctatteio 7 1 3akory Ykpainm «[Mpo Kow-
crutywiHmin Cyn YkpaiHuy» € TBepaxeHHst Cy6 ekTa NpaBa HA KOHCTUTYLMHE NOLAHHS
NPO HEKOHCTUTYLMHICTL OKpemux nonoxeHb 3akoHy No 22.

3acnyxaewm cyppio-gonosigaya Bunokyposa C. M. Ta pocnigusum marepianu
cnpasu, Koncturyuintmin Cyg Ykpainu

YCTAHOBMWB:

1. Cy6’exT npasa Ha KOHCTUTYLiKHE noaaHHs — 53 HapoaHux aenytati Ykpai-
HW — 3BepHyBca 0o Konctutyuinnoro Cyany YkpaiHm 3 KNONOTAHHAM BU3HATU TAKMMM,
Wwo He BignosigatoTs KoHcTuTyuii YKpaiHu (€ HEKOHCTUTYLIMHUMM), NONOXEHHS 3AKOHY
Ne 22, a came:

— YACTUH MepLoi, apyroi, TpeTboi cTaTTi 25 wopo npasa Buwoi paam toctuuii su-
TpebysaTy Bin Cyais KONl CyAOBUX CNPAB, PO3MNAL AKUX HE 3AKIHYEHO;

— YACTMHM TPETLOI CTATTI 27 CTOCOBHO BCTAHOBIEHHS! MOPALKY OCKAPXEHHS AKTIB
Buioi paau toctuuii BukntouHo 1o Buioro agmiHictpatreHoro cyay YKpaiHu;

— YACTUHM [PYroi CTATTI 32 O[O BUIHAYEHHS 4iM, SKi € NOPYLUEHHAM CYAAEIO NPHU-
CATu.

HeobxigHicts 3sepHenHs o Konctutyuinnoro Cyay YkpaiHu aBTopu KnonoTaHHA
OBIPYHTOBYIOTL THM, LLLO BKA3AHI nonoxeHHs 3akoHy Ne 22 nicns sBHeceHHs 3miH 3ako-
Hom Ykpainu «[1po BHECEHHS 3MiH 0O AeAKMX 30KOHOLABUMX AKTIB YKPATHM LLOAO He-
OOMYLIEHHS 3/I0BXMBAHL MPABOM HA ockapxeHHs» Big 13 TpasHa 2010 poky
Ne 2181-VI (Binomocti BepxosHoi Paau Ykpainu, 2010 p., Ne 26, ct. 272) (nani — 3a-
koH No 2181) nopyLuytoTs nprHUMN Noainy BAAAM, OBMEXYIOTh 0BCAr HE3ANEXHOCTi Ta
HEeOOTOPKAHHOCTI CyAAiB, O TAKOX NPABO MPOMAASAH HA JOCTYN JO NPABOCYLAS.

Ha aymky HapogHmx aenytatis YKpaiHu, OCNOPIOBAHI NOIOXEHHS CynepedaTs 4a-
CTUHI nepLwii ctaTTi 6, ctatTi 8, yacTuni apyrin ctatti 19, YyacTMHaM nepLuin, apyri
cratTi 55, yactuni nepwin cratTi 64, yactuHi nepuwii ctatti 124, yacTuHam nepuwin,
apyrin cratti 126, yactudi n’ati cratti 127, crarti 128, yacturi nepuwin cratri 129,
cratti 131 Konctutyuii Ykpainm.

2. CBOi NO3MLii CTOCOBHO NPEAMETA KOHCTUTYLiMHOIO NOoAaHHS Bucnosunu MNpesu-
neHt Ykpainu, fonosa BepxosHoi Paam Ykpainu, Mpem’ep-minictp Ykpainm, Buuia
papa toctuuii, Buwa keanidikauiiHa komicia cypais Ykpainu, Buwmin agmivictpaTme-
HWi cyn Ykpainm, Buwmi rocnogapcekuit cyn Ykpainu, Paga cynais Ykpainu, lexe-
panbHa npokypatypa YkpaiHu, Haykosui IHcTuTyTy nepxasu i npasa im. B. M. Ko-
peuskoro HAH Ykpainu, HauioHansHoT akagemii npokypatypm Ykpainu, Hauionans-
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Horo yHisepcutety «lOpuanuna akagemia Ykpainu imeHi dpocnosa Myapporoy,
HauionanbHoro yHisepcnTeTy « Oaechka lopuanyHa akagemis.

3. Bupiwyioum nopylieHi B KOHCTUTYLIMHOMY NOAQHHI NUTAHHS, KOHCTUTYLiMHKA
Cya YkpaiHu BUXOAMTL 3 TAKOTO.

3.1. YkpaiHo € npaBOBOIO 1EPXABOIO, B AKil BUHAETLCA | fli€ MPUHLMI BEPXOBEH-
cta npasa; KoHcTutyuis YKpaiHM MO€E HOWMBULLY IOPULMUHY CUIY, 3AKOHM MPUIAMA-
IOTbCsl HQ T OCHOBI | NOBMHHI BigNoBiaaTH i (cTaTTa 1, YacTMHW neplia, apyra cTaTTi 8
OcHosHoro 3akoHy Ykpainm).

OpraHu gepxaBHOT BNAAM 3[iMCHIOIOTL CBOT MOBHOBAXEHHS Yy BCTAHOBNEHUX KoH-
cTuTyuieto YKpaiHUM MexXax i BignoBigHo [0 3akoHiB Ykpainu, ix nocanosi ocobu 3o-
BOB'A3QHI LiATU NMLLE HA MIACTABI, B MEXAX NOBHOBAXEHL TA Yy CNocib, wo nepenba-
yeHi KoHctuTyuieto Ta sakoHamu Ykpainm (yactuHa apyra cratti 6, yactuHa apyra
crarti 19 OcHosHoro 3akoHy YkpaiHm).

Buwa papa octuuii € opraHom, NpaBoBuii CTATYC sKOro BuaHaueHuit KoHctu-
TYUIEIO TA 30KOHAMM YKPATHM.

3rigHo 3 yactmHowo nepwoto cratti 131 OcHosHoro 3akoHy YKpaiHu oo BifaHHS
Buoi paan tocTuuii Hanexmb:

1) BHECEHHS NOAAHHS NPO NPU3HAYEHHS CYAAIB HO NOCAAM aBO NPO 3BifbHEHHS X
3 nocan,

2) NPUMHATTA PiLIEHHS CTOCOBHO MOPYLLIEHHS CYAAAMM | IPOKYPOPAMMU BUMOT LLO0
HEeCYMICHOCTI;

3) 3mifCHEHHS AMCUMMINIHOPHOTO NPOBAIXEHHS CTOCOBHO cyaaie BepxosHoro Cy-
oy YKpaiHu i cyanis BULLMX CNELiONi30BAHMX CYLIB TA PO3MMg CKAPr HA PIiLLEHHS NPO
NPUTArHEHHS LO AUCUMMNNIHAPHOI BiANOBIAANBHOCTI CYAAIB ANENAUIMHUX TA MiCLEeBMX
CyliB, O TOKOX MPOKYypPOPIB.

BinnosigHo o wactmum gpyroi cratti 1 3akoHy Ne 22 Buuwia papa woctuuii €
KONerianbHUM, HE3QNEXHUMM OPTraHOM, BiANMOBIAANBHUM 30 GOPMYBAHHS BUCOKOMPO-
deciitHOro CyaniBCcbkoro Kopmnycy, 3ATHOro KBanidbikOBAHO, CyMAiHHO Ta Heynepe-
IKEHO 3[IMCHIOBATM MPABOCYAAS HA NPOQECIHHIA OCHOBI, O TAKOX 30 MPUIAHATTS
pilleHb CTOCOBHO MOPYLUEHb CYAAAMM | MPOKYPOPAMM BUMOT LLIOJO HECYMICHOCTI TA Y
MEXax CBOEI KOMNETEHLIT MPO iX AUCUMANIHAPHY BIANOBIAANBHICTb.

3.2. AsTopu knonoTaHHs nopyLuytoTs nepe Kornctutyuitnm Cynom Ykpainm nutax-
H Wwoao signosigHocti KoHctuTyuii Ykpainm (KOHCTUTYUIMHOCTI) NOIOXEHb YOCTUH nep-
woi, apyroi, Tpetboi crtatTi 25 3akony Ne 22. BignosigHo 0o 4acTuHu TpeTbol i€l craTTi
«Buia papa octmuii gnga 3niMcCHEHHsS CBOIX MOBHOBAXEHb MOXE BMTpe6yBOTM Bif CyAiB
KOMIii CyAOBMX CNPAB, PO3MAL AKMX HE 3AKIHYEHO, KPIM CMPAB, PO3MIsSA AKUX BiiOYBAETLCA
Y 3aKPUTOMY CyAOBOMY 3acifiaHHi». Konii cynosmx cnpas HogatoTscs Buwin pagi ioctuuii
B MOPSAKY, BCTOHOBNEHOMY YOCTMHOMM MNEPLLOIO, APYrotO 3A3HAYEHOI CTATTI.

Y yacturax nepuwin, apyrin cratti 25 3akony Ne 22 sctaHoBneHo nopsaok onep-
xaHHs Buwoto pagoto octuii inbopmauii Big opraHie 4ep>KABHOI BAAAM TO OPraHis
MICLLIEBOTO COMOBPSAYBAHHS, iX NOCAAOBUX OCID, KEPIBHUKIB MIANPUEMCTB, YCTAHOB,
OPraHi3auji He3anexHo Big GOPMM BIACHOCTI TA MiANOPALKYBAHHS, TPOMALAH TA X
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06’epHaHb. Konctutywinmit Cya Ykpainu BBAXAE, LLO OTPUMAHHS TAKOT iHdOopMaLii
3YMOBJIEHO MiArOTOBKOIO MATEPIANIB 419 PO3MmMaLy NUTAHb, BigHeceHux ctatteto 131
KoHctutyuii Ykpainm no sigaHHs Buwioi paau octmuil.

HezanexHicTb i HeIOTOPKAHHICTb CYAQiB rAPAHTYIOTLCS KOHCTUTYLIEIO | 30KOHAMM
YKpQiHu; Bnauvs Ha cyadis y Oyab-akui cnocib 3060pOHAETLCS; Cyadi Npu 34IMCHEHHI
NPABOCYAAA HE3ANEXHI | MiAKOPAOTLCA NMIWE 30KOHY (Y4ACTMHM neplia, apyra
cratti 126, yactuna nepwa cratti 129 OcHosHoro 3akoHy Ykpainu). Bkasani nono-
XEHHS O3HAYAKOTb, 30KPEMA, WO KHE3ANEXHICTb CYAMiB € HEBiL EMHOIO CKNOLOBOIO
IXHBOTO CTATYCY, KOHCTUTYLIMHUM NPUHLMMNOM OPraHi3auii T GYyHKLIOHYBAHHS CyAiB i
npodeciitHoi gianbHOCTI cynais. HesanexHicte cynaie nonarae nepemycim y ixHik
CAOMOCTIMHOCTI, HEMOB A3QHOCTI MPU 3AIMCHEHH] NPaBOCYAas Byab-AkuMK OBCTABUHO-
MM TQ IHLIOIO, KPIM 3aKOHY, Bonetoy (a63au nepwmit nianyHkty 4.1 nyHkty 4 MoTUBy-
BansHOi yacTuru Piwenns Konctutyuitnoro Cyay Ykpainum sig 1 rpyans 2004 poky
Ne 19-pn/2004).

YactuHamu nepuwoto, TpeTboto cTatTi 6 3akoHy Ykpainu «[po cynoycTpiit i ctatyc
cynnis» (mani — 3akoH Npo CymoycTpik) rapaHTOBAHO CAMOCTIMHICTb CyaiB Y
30IMCHEHHI NPABOCYAAS, X HE3ANEXHICTb Bif Oyab-AKOrO HE3AKOHHOTO BMUBY, BCTA-
HOBJIEHO 3060POHY BTPYHATUCA Y BIAMNPABIEHHS NPABOCYAAA TA BNIMBATH HA Cya ab0
cynqie y 6yap-akmit cnocib.

Cratreto 25 3akony Ne 22 no sHeceHHs 3miH 3akoHom Ne 2181 nepenbauanocs,
WO Yy 38'513Ky 3 BUKOHOAHHSM LOPYY€EHb 3 NEPEBiPKM KOHKpeTHUX cnpas [onosu abo 3a-
cTynHuka [onosu Buwioi paam toctuuii cyaoBi cnpasu, po3risg fKMX He 3aKiHYEHO,
HOAQIOTLCS YeHam Buiioi paau 1ocTmuii Ha X BUMOTY NS O3HAMOMIIEHHS.

Koncturyuintuin Cya Yrpainu y Piwenni sig 21 tpashs 2002 poky Ne 9-pn/2002
BKO3QB, LLO O3HAWOMIIEeHHs (6e3 NpaBa BUTPEOYBAHHS HEPO3IIAHYTOI CNPABU) HEe 03-
HOYOE NepeBipKy CyLOBOI CNPABM MO CYTi | HE € BTPYYAHHSAM Yy NPOLEC 34IMCHEHHS
npasocynns (a63au n’aTuit nyHKTy 6 MOTMBYBANBHOT YACTHHM).

Binnosigro no uiei npasosoi nosuuii KonctutyuiiHoro Cyay Ykpainv npaso Buuioi
panM tOCTULiT HO O3HAMOMEHHS 3 NEBHWUMM, HEeOBXiOHUMM ONs 3MIMCHEHHS KOHCTU-
TYLiMHUX MOBHOBAXEHb, MATEPIANIAMM CYAOBMX CNPAB He nepenbadac BUuTpebyBaHHs
CMPAaBK, PO3rNAL SKOI HEe 3AKIHYEHO, OCKIMIbKM Lie MOXE MPU3BECTM OO BTPYHAHHS Y
npouec 3AiMCHEHHS NPABOCYAAA.

3akorom Ne 2181 euknageHo 8 HoBIM pepakuii ctatio 25 3akory Ne 22, 3a yac-
TUHOIO TPETLOI AKOT Buuly pagy ocTuuii HagineHo npasom euTpebysaTh Big cyay
KOMito BCi€i CYyROBOT CNPABM, PO3rNaL 9KOi HE 3aKiHYEHO.

Hasenere nonoxerHs 3akory No 22 ¢aktuyHo osHadae, wo Buwa paga toctuuii
MOXE NePEBIPATU CYAOBI CNPABU CYLIB YCIX PIBHIB TA IHCTAHLM AO 30KIHYEHHS iX PO3-
raay CyoLomMM,  TAKOX AABATM OLIHKY MPOLECYanbHMM LiSM CYAAIB LWOAO PO3rnsagy
KOHKPETHOT CyAOBOT CNPABM, XO4A TAKI MOBHOBAXEHHs He nepenbayeni cratreto 131
KoHctutyuii YkpaiHm ans uporo opraHy i MOXyTb 3AiMCHIOBATMCSA TiflbkM CyAAMM
anensauinHoi 4M KacauiiHoi iHcTaHui. Tomy BMTpe6yBOHHH Buworo pagoto octuuii
6yab-sku1x MaTepianis CynoBOI CNPABK (OPMIiHAMIB YK KOMiM) MOE HACMIAKOM OLIHKY
BUMHEHMX CYALEI0 NPOLECYAbHMX bik. Taka OuiHKa O BUHECEHHS HUM OCTATOYHOTO
PillEeHHS Y CNPABI € BTPYYAHHSAM Y 34IMCHEHHS NPABOCYAAS, LLO CyNePEeUYnTb YHOCTUHAM
nepuwwin, gpyrin ctatti 126, yactuni nepuwin cratti 129 Konctutyuii Yepainm.
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Mpaso Buwoi paau octuuii sutpebysaty Konii CyLoBmx CNPAB KOHKPETU3OBAHO B
yactuni nepuwii cratti 40 3akony Ne 22, signosigHo [o sKOT nepesipka 4AHMX Npo
AVCUMMIIHAPHWI NPOCTYMOK 30iMCHIOETHCS, 30KPEMQ, LLSIAXOM BUTPEOYBAHHS CYA0BMX
cnpas. YactmHoto yeTseptoto craTti 25 3akoHy Ne 22, yactuHoio nepuioto
crarTi 188% Kogekcy YkpaiHu npo aamiHiCTPATUBHI NpaBonopyLleHHs nepeabadyeHo
QAMIHICTPATMBHY BiANOBIAANBHICTL 30 HEHAAAHHS BuLwilt paai tocTuuii konii cynosux
cnpas.

OpHak aHaniz 3smicTy 4acTmHm YyeTBepToi cTaTTi 25, yactuHn nepwoi cratti 40 3a-
koHy Ne 22, yactunu nepwoi cratti 188% Kogekcy YkpaiHu nmpo agmiHicTpaTHBHI
NPABOMNOPYLUEHHS CBIAYUTb NPO HEBM3HAYEHICTb Y MUTAHHI, KOMIT 9KMX COME CYROBMX
CNPAaB HOAAKOTHCS (BUTPEOOBYIOTLCS) 3MAHO 3 BKA3AHUMM MONOXEHHAMM 3AKOHIB.
Konctutyuintmin Cya Ykpainm 3a3HAYAE, WO 3QKOHOAABCTBOM HE MOxe OyTu BCTa-
HOBNEHA BIANOBIAAMLHICTL 30 HEHOAAHHS Buwwii paai toctuuii konii cymosmx cnpas,
pO3rnag SKux He 3aKiHYeHO. HapaHHs Takux konii nepenbayeHo NOoNOXEeHHAMM Ya-
ctvHn TpeTboi ctaTTi 25 3akoHy Ne 22, ki susHani KoHctutyuitinm Cynom Ykpainu
TAKUMMU, WO He BignosigaoTs OcHoBHOMY 3aKOHY YKpaiHm.

3a yactuHoto gpyroto cratti 70 3akony Ykpainu «[po Koncturyuinmii Cyg Y-
paitu» y pasi HeobxigrocTi Konctutyuintuin Cya YKpaiHu MOXe BU3HAYUTU Y CBOEMY
PiLlEeHHi, BUCHOBKY MOPSAOK i CTPOKM iX BUKOHAHHSA, O TAKOX MOKIACTU HA BiANOBIAHI
[EPXABHI OPraHn 0608’ a3KM LWOAOo 306e3NeYeHH BUKOHAHHS PILLEHHS!, AOAEPXAHHS
BucHoeky. Kepytoumcs skasaHow Hopmoto, Konctutyuinnmin Cyn Ykpainm 3septae
ysary BepxosHoi Pagu Ykpainm Ha HEObXigHICTb NPUBECTU Y BIANOBIAHICT 4O UHOTO
PilieHHs NonoXeHHs:

— yactuuu yetseptoi cratTi 25 3akory Ne 22, yactunu nepwoi crarti 188% Ko-
nekcy YKpaiHM npo aAMIiHICTPATUBHI NPABOMOPYLIEHHS, SKUMU YHEMOXIUBUTU MPU-
TAMHEHHS O BIAMOBIAANBHOCTI 30 HEHOAAHHS Buwin papi octuuii konik cynosmx
CNpaB, PO3MMAf AKMX HE 3AKIHYEHO;

— yactuhm nepwoi ctatti 40 3akoHy No 22, aKMMU yHEMOXNMBUTU BUTPEDYBAHHS
Buwioto papoto octuuii Matepianis CyaoBmMx CNPaB, PO3MIAL AKMX HE 3AKIHYEHO.

3.3. AsTopu knonotaHHs nopyuyoTe nepen Konctutyuiiimm Cyaom Ykpainum nu-
TaHHA Wopo signosigHocTi KoHctutyuii Ykpainm (KOHCTMTyu,iﬁHOCTi) MONOXEHb YOCTU-
HU TpeTboi cTatTi 27 3akoHy No 22, skuMu BCTAHOBMIOETHCSH MOPSAOK OCKAPXKEHHS
akTie Buwoi paau toctuuii sukniouHo 1o Buuworo agmivictpaTtmeHoro cyoy Ykpaiu B
nopsaky, BusHadyeHomy Kogekcom aamiHicTpatMeHoro cynodmHctaa Ykpainm (nani —
Kogekc).

Konctutyuieo Ykpainm nepenbayeHo, Wwo Tinbku 3akOHAMM YKPATHU BU3HAYAKOTb-
Cs, 30KpPema, CyAOYyCTPiN, CYLOUYMHCTBO, O TAKOX BCTAHOBIIOIOTHCSA BUMALKM, KOMM
He 3a6e3nevyeTbca anenauiMHe T KACAuiMHe OCKAPXeHHs piweHHs cyay (nyHkT 14
4acTUHM nepwoi ctatTi 92, nyHkT 8 yactuHu TpeTboi cratTi 129).

Koncturyuinnmnin Cyan YkpaiHM HEOOHOPA30BO 3A3HAYAB, LLO MOPSAOK AisfbHOCT
CYyLOBMX OPraHiB, MOBHOBOXEHHS TA KiNbKICTb Cy[OBMX IHCTOHLIM, CKnag Cyny npu
BIANPOBNEHHI NPABOCYAAS TOLLO HA OCHOBI KOHCTUTYLIMHUX 30CAf CYLOYCTPOIO i Cy-
AOUYMHCTBA BM3HAYAKOTLCA BUKITIOYHO 30KOHOM 3TifIHO 3 MyHKTOM 14 4yacTuHm nepLioi
crarTi 92 Konctutyuii Ykpainm (a63au yetseptuit nignyHkTy 4.2 nyHkTy 4 MOTUBYBQb-
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HoT yactuhu Piwenna sig 11 rpyans 2003 poky Ne 20-pn/2003) i wo supiweHHs nu-
TAHb, NOB'A3AHUX 3 TPYAOBMMM CMIOPAMM CYALiB TA OCKAPXEHHAM akTis Buwoi paam
IOCTULIT, MOXeE BYTH NPEAMETOM PO3MIsiAy CYAIB 3AranbHOT IOPUCAMKLIT Y BUNOAKAX | B
NOPSAKY, BCTOHOBAEHWX 30KOHOM, SKMIM TAKOX MOXE BM3HAYMTM i NIACYLHICTb SAHMX
CMPOB CyAAM 3aranbHOT KOPUCAMUKLIT BIANOBIAHOIO pisHs (a63al, TpeTii nyHkTy 6 MOTU-
BYBANbHOI yacTuHu Piwenns sig 27 6epests 2002 poky Ne 7-pn/2002).

3a CBOIM 3MICTOM CYLOYMHCTBO BKOYAE B cebe, 30Kpema, NifcyaHicTb, TOBTO
BCTOHOBMNEHHSA MOBHOBOXEHb CYLiB CUCTEMM CYAIB 3AranbHOT IOPUCAMKLIT TO Npouecy-
QNbHMX CTPOKIB, CTPOKIB 3BEPHEHHSA, OCKAPXEHHS 10 Cyfy pilleHb, A abo 6espians-
HOCTI OPraHiB AEPXABHOI BAAAM, OPrOHiB MICLLEBOrO COMOBPSAAYBAHHSA, MOCAAOBMX i
cnyx60Bux ocib (ab3ay gpyrui nyHKTy 3 MOTUBYBANLHOT 4aCTUHM Piwenns KoHcTu-
tyuiHoro Cyay Ykpainm sig 22 vepsra 2004 poky Ne 13-pn/2004).

Omxe, KoHctutyuinttmin Cya Ykpainu euxogmts 3 Toro, wo BepxosHa Papga Yk-
PaiHM B 30KOHOX YKPAiHM BU3HAYAE CYAOUMHCTBO TA CYAOYCTPIN i NigCyaHiCTb cnpas
K X €NeMEHT, A TAKOX MOXe BCTAHOBMIOBATM BUMMNALKM, B SKMX HE LOMYCKAETbCS Ane-
nAuIMHEe, KQCAUiiHe OCKAPXeHHs pileHHs cyay (nyHkT 14 yactunm nepwoi cratri 92,
nyHkT 8 yacturu TpeTboi cratti 129 Konctutyuii Ykpainu).

OcobnusocrTi NPOBAMXKEHHS Y CMPABAX LLOLO OCKAPXEHHS AKTIB, AiM UM H6e3nisnb-
HocTi BepxosHoi Paau Ykpainu, Npesuaerta Ykpainu, Buwoi pagu octuuii, Buwoi
ksanidikauinHoi kKomicii cyaais Ykpainu sctanosneHo cratrero 171" Kopekcy. Tak,
«aKkTH, Aii un BespisnbHicts Bepxosroi Paam Ykpainu, Mpesuaenta Ykpainu, Buwoi
pPaayM IOCTULIT, O TOKOX PileHHs, aii 4m BespianbHicTs Buuioi ksanidikauiiHol Komicii
cynaie Ykpainu ockapxyotscs fo Buworo agminictpatueHoro cymy Ykpainu. ns
UbOro y Buuiomy agmiHictpatmeHOMY cyai YKPQiHM CTBOPIOETHCA OKPEMA MANATA»
(ywacTrHa mpyra BkasaHoi cTaTTi).

Y nyHktax 1, 2 yactmuHu nepwoi ctatti 32 3akoHy Npo CyAoyCTPIl BUSHAYEHO, L0
BMLLUMIM CNeLuiani3oBAHWW Cyf, PO3rMsAdE CMPABKM BigNOBIAHOI CyLOBOI OpPUCAMKLIi B
KQCALIMHOMY MOPSAKY 3riiHO 3 MPOLECYANbHUM 30KOHOM, O B OKPEMMX BMNALKAX,
nepen6oueHMx npoLeCyanbHUM 30KOHOM, — CMPABM BiANOBIAHOT CYAOBOT OPUCAMKLIT
AK Cy4 nepLoi abo anenauinHol iIHCTaHLT.

3a yactuHoto yetseptoio craTTi 18 Kogekcy Buwomy agmivictpatusHomy cyay Yk-
PAiHKM K Cyay nepwoi iIHCTaHLIT NigcyaHi cnpasm WoAo scTaHosneHHs LlentpanbHoo
BMOOPYOIO KOMICiEIO pe3ynbTaTis BU6OpiB a0 BCEYKPAIHCHKOTO pedepeHaymy, AOCT-
POKOBOIO MPUMUHEHHS MOBHOBAXEHbL HAOPOAHOIO AenyTATA YKPAiHKM, O TAKOX OCKAp-
XEHHs aKTiB, Ailt um 6esgiansHocTi BepxosHoi Paan Ykpainu, Mpesnaerta Ykpainu,
Buiioi paau toctuuii, Buwoi ksanidikauiHoi komicii cynais Ykpainu.

3rigHo 3 yacTuHoto woctow cratTi 171" Kogekcy, nonoxeHHs aKoi y3rogxyoTbes
3 MOMOXEHHAMM 4aCTUHM TpeTboi ctaTTi 27 3akony Ne 22, piwenHs Buworo agmini-
CTPATMBHOrO cyny YKPQiHM WOAO OCKAPXEHHS aKTiB/pilleHb, At uu 6e3nisnbHOCTI
BepxoeHoi Paam Ykpainm, MNpesuperta Ykpainm, Buuwoi pagu toctmuii, Buuwoi
kBanidikauifHoOT KOMIcii cyaais YKpaiHM € OCTATOUHMM i HE MiANarae nepernsgy B ane-
NALIMHOMY YK KACALIMHOMY NOPAAKY.

Koncturyuirnmit Cyn Ykpainun y Piwenni sig 27 ciuna 2010 poky Ne 3-pn/2010
BKO30B, WO anenauimHe OCKAPXEHHS CyAOBOrO PilUEHHS MOXIIMBE Y BCIX BMNALKAX,
KPIM TUX, KOS 3AKOH MICTUTb 3a60POHY HO Take OckapxeHHs. BinnosigHa npasoea
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nosuuia sucnoeneHa i B piwenHsx KonctutyuiiHoro Cyay Ykpainu sig 28 kaiTHs
2010 poky Ne 12-pn/2010 Ta sig 8 nunHa 2010 poky Ne 18-pn/2010.

€Bponencbkuit cya 3 NPAB NOAMHM 3A3HAYMB, LLO NPABO HA CMPABEISIMBMIA CYAOBMMI
pO3Mish Moxe ByTH OOMexeHe AepXABOID, FKLLO Le OOMEXEHHS He 30aBOAE LUKOAM
camin cyTi npasa. Tak, y piteHHi Eponencbkoro cymy 3 npae noamHu y cnpasi « OcmaH
npotn Cnonyderoro Koponisctsa» gin 28 xostHa 1998 poky BkA3aHO, O OBMEXEHHS
He Byae cymicHUM 3 yHKTOM 1 cTaTTi 6 KoHBEHLT Mpo 3aXMCT NpaBs MoamHM | OCHOBOMO-
noxHux ceobop 1950 poky, «aKLLO BOHO HE MAE MPABOMIPHOT METH i AKLLO BIACYTHE NPO-
NopUjMHE CNiBBIAHOLWEHHS MiX BXMTUMM 30COBAMM TQ MOCTABIEHOKO METOKOY.

Bupilwyoun nopyLueHe B KOHCTUTYLIRHOMY nogaHHi nutanHs, KoncturyuiiHmi Cyn
YKpQiHu HAronouwye, Wwo NPABOBE PEryioBAHHS MiACYAHOCTI HABEAEHOI KaTeropii
CMPAB He BMIMBAE HO MOXIIMBICTL OCKOPXEHHS B CyAi PilLeHHs, Aii um 6esaisnbHoCTi
Buwoi paau toctmuii 0cobol0, 9Ka BBAXAE, LLO nopyLweHo ii npasaq, ceoboay Ta
30KOHHI iHTEpPEeCH.

Akt Buwoi POAM IOCTHLIT LWOJO CYAAIB TA NPOKYPOPIB, fKi OCKAPXYIOTLCA A0 Bu-
LWOro QAMIHICTPATMBHOTO cydy YKPAiHW, BM3HAYEHI YACTUHAMM MEPLLIOID, APYrolo
cratTi 27 3akony Neo 22,

3aTBepmXEHUIt MOPAAOK CYLOBOro PO3MaLy TAKMX CNpas Bulumm apgMiHicTpaTme-
HUM CyaOM YKPQiHM SK CYOOM MEepLloi iHCTAHLUT MAE Ha MeTi 3a6e3neunTn Hesa-
NEXHICTb Ta BE3CTOPOHHICTL TUX CyAAiB, AKi MOBMHHI PO3MNARATH 3A3HAYEH] CNPABMU.
Kpim Toro, BCTAHOBREHHSIM OCOBNMBOTO MOPAAKY CYAOBOTO OCKAPXEHHSA 303HAYEHUX
akTie Buwoi pagu toctmuii LOTPUMAHO CRIBMIPHICTE MiX 30XMCTOM MPAB CYA4iB Ta
NPOKYPOPIB fK rpoMaasH YKpaiHu Ta ix 060B A3KkaMM | OBOMEXEHHSAMM K NPEnCcTaB-
HUKIB AEPXXABHOI BAOAM.

TaKUM YMHOM, MONOXEHHS YACTUHK TPeTboi cTaTTi 27 3akony No 22, akum nepea-
BAUAETLCA MOXIMBICTE OCKAPXEHHS aKTiB Buuiol paaun octuuii y cyai Ta BCTAHOB-
MIOETLCS BUKIIOYHA NiACYAHICTL Upx cnpas Buomy apmidictpatueHomy cyay Ykpainu,
€ TaKMM, Wwo He cynepeunts KoncTuTyuil Ykpainu.

3.4. Cyb’ext npaBa HA KOHCTUTYLiHE NoaaHHs nopywye nepesn KoHctuTyuiHum
CyJJ,OM Ykpainu nutaHHs wopo signosigHocti Konctutyuii Ykpainm (KOHCTMTyuiﬁHOCTi)
nonoxeHb YyactmHu apyroi cratTi 32 3akony Ne 22, 1o BU3HOYAKOTE BUMHKM, AKi € NO-
PYLUEHHAM CyLAeto NPUCArn, a CaMe:

— BUYMHEHHS HUM AiM, LLLO NOPOYATb 3BAHHS CYALI | MOXYTb BUKITMKATU CYMHIB Y MOrO
OB’ €KTMBHOCTI, HEYNepemKeHOCTI TA HE3ANeXHOCTI, Y YEeCHOCTI Ta HeniakynHoCTi
CyLOBWX OPraHiB;

— HE30aKOHHE OTPUMAHHS CyAAeIO MaTEpPianbHUX Biar abo 3AIMCHEHH: BUTPAT, LLO
NEePEBULLYIOTb OXOAM TAKOrO CYAAi TA YfieHiB ioro cim’;

— YMMCHE 30TAryBAHHSA CYAAEI0 CTPOKIB PO3rasny CNPaBM NMOHAA TEPMIHM, BCTA-
HOBJEHI 30KOHOM;

— NOPYLUEHHA MOPANbHO-ETUYHUX MPUHLMMIB NOBEAIHKM CYLA.

Mopsnok NpusHaYeHHs, 06PAHHA 0COBM HO NOCAAY CyAdi TA MIACTABM 3BiNbHEHHS
3 uiei nocagm peryniootbcs OcHoerm 3akoHom Ykpainu (crarri 126, 128). IHwi nu-
TOHHS MPABOBOrO CTATYCY CYAAIB BM3HAYAKOTHCS BMKIIIOYHO 3AKOHAMM YKPATHM
(nywkT 14 yactunm nepwoi crarti 92 Konctutyuii Ykpainu).
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MpaBoBMit cTATYC Cyaai nepenbayae Sk KOHCTUTYLIMHO BM3HAYEH! rapaHTii He3a-
NEXHOCTI Ta HEAOTOPKAHHOCTI CyAAiB Npu 3AiIMCHEHHI NPABOCYAAs, TAK i NPABOBY
BIANOBIAANBHICTL 30 HEBMKOHAHHS CBOIX 0608 A3kiB. 3rigHo 3 OcHoBHMM 3akoHoMm Yk-
PATHM CyAas 3BINbHAETLCA 3 MOCAAM OPTAHOM, WO MOro 06pae abo NPU3HAYMB, Y PA3i,
30KPEMA, MOPYLUEHHS CYAAEIO NPUCATKU,; BHECEHHS MOLOHHA MPO 3BiNbHEHHS CYLAIB 3
nocag HANeXMmTb O MOBHOBOXEHb BuLioi POAM toCTULIT (nyHKT 5 yactvhu n’atoi
crarti 126, nynkt 1 yactunm nepwoi cratti 131). MNopagok Ta nigcrasm BHECEHHs no-
LAHHS NPO 3BiflbHEHHS CYLAIB 3 NOCAL, 30 NOPYLUEHHS HUMK NMPUCATY BCTAHOBIIOIOTLCS
cratreto 105 3akony npo cymoyctpii Ta cratteto 32 3akoHy Ne 22.

Y crarti 55 3akoHy Npo CyaoycTpii BU3HAYEHO, 1o ocoba, BrepLue npusHayeHa
HQ MOCOAY Cyagi, HO6yBO€ NOBHOBOXKEHb CYLAI MICNA CKNALEHHA NPUCATU CYAAI TAKOrO
amicTy: «9, (iM's Ta npissuLLe), BCTyNAluM HQ NOCAAy Cyafi, YPOUMCTO MPUCATAIO
06’exTHBHO, 6E3CTOPOHHBO, HEYNEPEaXEHO, HE3ANEXHO TA CMPABEMIMBO 3LIMCHIO-
BATM MPABOCYAASA, NIAKOPSIOUMCh NMULLE 3AKOHY TA KEPYIOYUCh MPUHLMMOM BEPXOBEH-
CTBQ NPABA, YECHO | CyMIIHHO BUKOHYBATU ODOOB A3KM Cyafi, AOTPUMYBATHUCS MOPASb-
HO-ETUYHWUX MPUHLUMMIB NOBEAIHKN CYLAI, HE BUMHATM AiM, LLLO MOPOUYATb 3BAHHS CYyAAi TA
NPUHUXYIOTb OBTOPUTET CYLOBOI BNAAMY.

HopepxaHHs npucsri € 0608’a3KkOM Cyafi, WO nepeadayeHo nyHKTOM 4 4acTuHu
yeTBepTOi CTaTTi 54 3aKOHY NPO CyAOYCTPIN TA KOPECMNOHAYETLCS 3 MYHKTOM 5 4acTu-
Hu n'atoi craTTi 126 KoHctuTyuii Ykpainm. BkasaHe nae nincrasm BBaXatH, WO 40TEU-
MOHHSI CYLAEIO0 MPUCITM — HOTO KOHCTUTYLIMHO BU3HAYEHWH 0O0B 830K, TAKMM YMHOM,
NPUCATa Cyaai MOE MPABOBY NPUPOAY OAHOCTOPOHHBLOTO, IHAMBIAYANLHOrO, Ny6NIYHO-
NPABOBOrO, KOHCTUTYLMHOrO 30008 A3AHHS CyAAi.

HoTtpumarHs cyaneto csoix 060B’A3kiB € HEOBXIAHO YMOBOIO AOBIPK 4O Cyay TA
npasocyaas 3 6oky CycninbCTaa.

[MopyLueHHs CyLneto NpUcar € ofHielo 3 NIACTAB A MOTO 3BiNbHEHHS 3 NOCAAM
BiANOBIAHO fo nyHkTy 5 yacturu n’atoi cratti 126 OcHosHoro 3akoHy YkpdiHu.

[MpaBoBe perynioBaHHS BigNOBIAANLHOCTI CyAfi 30 HEAOAEPXKAHHS NPUCATH Cyadi y
BMAI 3BINbHEHHS 3 NOCAAM BiANOBIAAE E€BPONENCHKIN XAPTii MPO 3AKOH MPO CTATYC
cynais 1998 poky, 3rigHo 3 9KOK0 4O CyAAiB MOXYTb 30CTOCOBYBATUCS CAHKLIT 30 HEBU-
KOHQHHS (HEHanexHe BMKOHAHHSA) 0aHOro 3 060B’A3KiB, NPSAMO BU3HAYEHUX 3QKOHOM
(nywkT 5.1).

OTxe, Bepxosra Pana Ykpainu, 30KkoHOAABYO BU3HAUMBLLM KPUTEPIT Bignosiaans-
HOCTI 30 Aji, 9Ki € NOPYLUEHHAM CYAAEI0 MPUCATH, OiSNa B MEXAX MOBHOBAXEHb TA Y
cnocib, nepeabaderi Konctutyuieio Ta 3akoHamMu YKPaAiHKM, O NMOMOXEHHS Y4ACTUHM
apyroi cratTi 32 3akoHy Ne 22, skumMu BU3HAYEHO Aii, Lo € NOPYLIEHHAM CYAEI0 Npu-
caru, He cynepeyaTb KoHcTuTyuii Ykpainu.

Bpaxosytoun BuknageHe Ta kepytoumcs ctattamu 147, 150, yactunamu nepLuoto,
apyroto cratti 152 Konctutyuii Ykpainm, ctattamu 51, 63, 70, 73 3akony Ykpainu
«Mpo Koncturyuinnuin Cya Yepainuys, Konctmuryuinnuin Cya Ykpainm

BUPIilIMB:

1. Busrnatu Takmumm, wo signosigatots KoHctutywii Ykpainm (€ KoHCTUTYUIMHUMK),
NOMOXEHHs YACTUH MmepLoi, apyroi cratti 25, yactuhm Tpetboi cratTi 27, yactu-
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Hu gpyroi cratti 32 3akony Ykpainu «po Buwy paay octuuii» sig 15 ciyns 1998 po-
ky No 22/98-BP 3i amiHamu.

2. BusHatv Takumm, wo He BignosinaoTe KoHCTUTYLT YKpaiHM (€ HEKOHCTUTYUIMHK-
MM), NONOXEHHS YaCTuHM TpeTboi ctaTTi 25 3akoHy Ykpainu «[1po Buwy paay octu-
uii» 8ig 15 ciuna 1998 poky Ne 22/98—-BP 3i amiHamm.

3. MNonoxenHs yactuuu Tpetboi cratti 25 3akoHy Ykpainum «[po Buwy pagy toc-
Tvuii» 8ig 15 ciuna 1998 poky Ne 22/98—BP 3i 3MiHOMM, BUSHOHI HEKOHCTUTYLIMHMMMU,
BTPAYAIOTH YUHHICTb 3 AHs yxsaneHHs Konctutyuininum Cynom Ykpainu usoro Pilerns.

4. Pexomerayeatn Bepxoenin Pagi Ykpainm npueectvt y BignosigHicTe 4O UpsOro
PiweHHsa yactury vetepty cratti 25, yactury nepwy cratti 40 3akony Ykpainu
«Mpo Buwwy paay octuuii» sig 15 ciuna 1998 poky Ne 22/98-BP si amiHamu, yactu-
Hy nepuwy cratti 188* Kogekcy YkpaiHu Npo aaMiHICTRATUBHI NPABONOPYLLEHHS.

5. Piwenns Koncturyuinnoro Cyay YkpaiHu € 060B’A3KOBUMM LO BMKOHOHHS HA
TepuTopii YKPAiHM, OCTATOYHUM | HE MOXeE BYTH OCKAPXEHE.

Piwenns Konctutyuinoro Cyay Ykpainu nignsrae onybnikysaHHio y «BicHuky
KoncturyuirtHoro Cyay Ykpainu» Ta B iHWMX ODILiMHUX BUAAHHAX YKPATHM.

KOHCTUTYLIMHWUIM CY, YKPAIHM

® Summary to the Decision of the Constitutional Court of Ukraine No. 2-rp/2011
dated March 11, 2011 in the case upon the constitutional petition of 53 People’s
Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitution-
ality) of the several provisions of the Law of Ukraine «On the High Council of Justice»

The subject of the right to constitutional petition — 53 People’s Deputies of
Ukraine — applied to the Constitutional Court of Ukraine with a petition to recognise
as non-conforming with the Constitution (unconstitutional) the provisions of the Law of
Ukraine «On the High Council of Justice» No. 22/98-VR dated January 15, 1998 as
amended (hereinatfter referred to as «the Law No. 22»).

The authors of the petition raised the issue regarding the constitutionality of the
provisions of Articles 25.1, 25.2, 25.3 of the Law No. 22. According to Article 25.3
«The High Council of Justice in order to implement its powers may demand and
obtain from the courts the copies of court cases, consideration of which is not termi-
nated, except the cases, which are considered in closed court sessions». Copies are
given to the High Council of Justice in accordance with the procedure stated in
Articles 25.1, 25.2.

Articles 25.1, 25.2 of the Law No. 22 establish the procedure of obtaining neces-
sary information from bodies of state administration and local self-government, their
officials, managers of enterprises, entities, organisations, irrespective of forms of
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property and subordination, individuals and their public associations by the High
Council of Justice. The Constitutional Court of Ukraine presumes that obtaining of
such information is accounted for the preparation of the materials for consideration
of issues referring to the competence of the High Council of Justice according to
Article 131 of the Constitution.

In fact, the provision of Article 25.3 of the Law No. 22 means that the High Council
of Justice may examine judicial cases of all levels and instances before the termina-
tion of the court proceedings and evaluate the procedural acts of judges concerning
consideration of a particular case, although such authorities are not provided by
Article 131 of the Constitution for this body and may be executed only by courts of
appeal or courts of cassation. So a demand of any materials (scripts or copies) of
judicial cases by the High Council of Justice results in evaluation of the procedural
acts of judges. Such assessment before adoption of the final decision in a case is
interference into administration of justice which runs contrary to Articles 126.1, 126.2,
129.1 of the Constitution.

The right of the High Council of Justice to demand copies of court proceedings is
concretised in Article 40.1 of the Law No. 22, according to which the verification of
information of disciplinary misdemeanour shall be done by means of obtaining mate-
rials of court proceeding. The administrative responsibility and liability for failure to
submit the copies of cases is provided by Article 25.4 of the Law No. 22 and
Article 188%2.1 of the Code on Administrative Offences of Ukraine.

However, the analysis of the content of Articles 25.4, 40.1 of the Law No. 22 and
Article 188%.1 of the Code on Administrative Offences of Ukraine testifies to incon-
sistence in the issue of what particular copies of cases should be specifically given
(demanded) according to the abovementioned provisions of the laws. The
Constitutional Court of Ukraine states that the liability for failure to forward the copies
of cases, consideration of which is not terminated, to the High Council of Justice may
not be stipulated legislatively. Providing such copies is envisaged by the provisions of
Article 25.3 of the Law No. 22 that are recognised by the Constitutional Court of
Ukraine as non-conforming with the Basic Law.

The authors of the petition raise an issue of conformity with the Constitution (con-
stitutionality) of the provisions of Article 27.3 of the Law No. 22 which sets forth the
procedure of appealing the deeds of the High Council of Justice to the High
Administrative Court of Ukraine exclusively according to the procedure stated by the
Code of Administrative Proceedings of Ukraine (hereinafter referred to as «the
Code»).

The Constitutional Court of Ukraine acts on the premise that the Verkhovna Rada
of Ukraine determines the judicial system and court jurisdiction as their element in the
laws of Ukraine and also may establish the cases in which appeal and cassation chal-
lenging a court decision are not allowed (Articles 92.1.14, 129.3.8 of the
Constitution).

The specific characteristics of the proceeding in cases on challenging acts, activi-
ties or omission of the Verkhovna Rada of Ukraine, the President of Ukraine, the High
Council of Justice, the High Qualifications Commission of Judges is stated in
Article 171" of the Code. Thus, «acts, activities or omission of the Verkhovna Rada of

31




Bichuk KoHctutyuiiHoro Cyay Ykpainu

Ne 2,/2011

Ukraine, the President of Ukraine, the High Council of Justice as well as the decisions,
acts or omission of the High Qualifications Commission of Judges may be appealed
to the High Administrative Court of Ukraine. For these purpose a separate chamber at
the High Administrative Court of Ukraine is established» (Article 171'.2 of the Code).

In accordance with Article 18.4 of the Code the following cases fall under the
jurisdiction of the High Administrative Court of Ukraine as the court of first instance:
the cases on establishing the results of elections or All-Ukrainian referendum by the
Central Election Commission; pre-term termination of authorities of a People’s
Deputy of Ukraine as well as challenging acts, activities or omission of the Verkhovna
Rada of Ukraine, the President of Ukraine, the High Council of Justice and the High
Qualifications Commission of Judges.

According to Article 171'.6 of the Code, which conforms with the provisions of
Article 27.3 of the Law No. 22, the decisions of the High Administrative Court of
Ukraine in cases concerning challenging acts/decisions, or omission of the
Verkhovna Rada of Ukraine, the President of Ukraine, the High Council of Justice and
the High Qualifications Commission of Judges are final and shall not be reviewed in
the appeal or cassation.

In deciding on the issue raised in the constitutional petition, the Constitutional
Court of Ukraine emphasises that the legal regulation of the court jurisdiction of the
abovementioned category of cases does influence the possibility of a person who
seems his/her rights, freedoms or lawful interests to be violated to appeal to court the
decision, acts or omission of the High Council of Justice.

Acts of the High Council of Justice concerning judges and prosecutors that may
be appealed to the High Administrative Court of Ukraine are envisaged by
Articles 27.1, 27.2 of the Law No. 22.

The approved procedure of the court proceedings of such cases by the High
Administrative Court of Ukraine as a court of first instance aims at providing the inde-
pendence and impartiality of those judges that are to examine the mentioned cases.
Moreover, the proportion between the protection of rights of judges and prosecutors
as the citizens of Ukraine and their responsibilities and restrictions as the representa-
tives of the state power is observed by means of establishing the special procedure
of appealing the mentioned acts of the High Council of Justice.

The subject of the right to constitutional petition raises an issue constitutionality of
the provisions of Article 32.2 of the Law No. 22 that determine what acts of a judge
constitute the breach of oath, namely:

— committing acts which compromise the title of judge and might challenge
his/her obijectivity, impartiality and independence, in fairness and incorruptibility of
the judiciary;

— wealth illegally acquired by the judge or the implementation of costs that
exceed the revenues of the judge and his/her family;

— deliberate delay by the judge of the terms of case consideration over the time
limits set by the law;

— violation of the moral and ethical principles of judge’s conduct.

The procedure of appointment, election of a judge and the reasons for dismissal
are regulated by the Basic Law (Articles 126, 128). Other issues of the legal status of
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judges are established exclusively by laws of Ukraine (Article 92.1.14 of the
Constitution of Ukraine).

The legal status of the judge envisages the constitutional guarantees of inde-
pendence and inviolability of judges at administering justice as well as the legal lio-
bility for a failure to fulfill their duties. According to the Basic Law a judge is dismissed
from office by the body that elected or appointed him or her, in particular, in the
event of the breach of oath by the judge; the competence of the High Council of
Justice comprises forwarding submissions on the dismissal of judges from office
(Articles 126.5.5, 131.1.1 of the Constitution of Ukraine). The procedure and the reo-
sons for submissions on dismissal of judges for the breach of oath are stated in
Article 105 of the Law of Ukraine «On the Judiciary and  Status of Judges» No. 2453-VI
(hereinafter referred to as «the Law on the Judiciary») and Article 32 of the Law
No. 22.

To abide by the oath is the duty of a judge which is envisaged by Article 54.4.4 of
the Law on the Judiciary and corresponds with Article 126.5.5 of the Constitution of
Ukraine. The abovementioned gives grounds to assume the abidance of oath by a
judge is his/her constitutional responsibility. Hereby, the oath of a judge has a nature
of unilateral, individual, public-legal and constitutional responsibility of a judge.

Observance by a judge of his/her responsibilities is a necessary requirement of
confidence on the part of society in courts and justice.

The breach of oath by a judge is one of the grounds for his/her dismissal from
office in accordance with Article 126.5.5 of the Basic Law.

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution of Ukraine (constitutional) the
provisions of Articles 25.1, 25.2, 27.3, 32.2 of the Law of Ukraine «On the High
Council of Justice» No. 22/98-VR dated January 15, 1998 as amended.

2. To recognise as non-conforming with the Constitution of Ukraine (unconstitu-
tional) the provisions of Article 25.3 of the Law of Ukraine «On the High Council of
Justice» No. 22/98-VR dated January 15, 1998 as amended.

3. The provisions of Article 25.3 of the Law of Ukraine «On the High Council of
Justice» No. 22/98-VR dated January 15, 1998 as amended lose their legal force
from the day the Constitutional Court of Ukraine adopts this Decision.

4. To recommend the Verkhovna Rada of Ukraine to bring Articles 25.4, 40.1 of
the Law of Ukraine «On the High Council of Justice» No. 22/98-VR dated January
15, 1998 as amended, Article 18832.1 of the Code on Administrative Offences of
Ukraine in conformity with this Decision of the Constitutional Court of Ukraine.
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