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IMEHEM YKPAIHH

PILUEHHS! )
KOHCTUTYLIMHOTO CYAY YKPAIHU

Y CNpaBi 30 KOHCTUTYLHUM 3BEPHEHHAM TOBAPUCTBA 3 OOMEXEHOIO
BignosigansHicTio «Amansrama JTioke»

LWoAo OQiLLiMHOMO TIYMAYEHHS MONOXEHHS YOCTMHM yeTBepTOl cTaTTi 21
3akony Ykpaitu «[lpo npokypatypy»

M.Knis Cnpasa Ne 1-20/2011
12 xoBTHA 2011 poky
Ne 11-pn/2011

Koncmuryuivinmii Cyg Ykpainm y cknagi cyanis:

lonosita Axatonis CepriftoBMuya — ronosyio4oro,
bpuHuesa Bacuns Omutposuua,

Boosiuenka Ceprisi JleoHigosunuq,
BuHokypoea Cepris MapkisHosmua,

l'ynstas Muxaitna Mupocnasoeuua,
3anopoxus Muxarna MNetposuua,

Kamna Bonogummnpa Muxaiinosuua,

Konoca Muxaiina IeaHoBuuaq,

Junaka Omutpa Omutposuua,

Mapkyw Mapii AHgpiisHu,

Cepremuyka Onera AHaToninosuua,
Crpuxaka AHgpis AHapiiosuua,

Wantanu Hartani KoctaHtuHisHwy,

LLInwkina Biktopa IBaHoBuya — gonosigaua,

PO3rNsHYB HO NNEHAPHOMY 3ACIAAHHI CMPABY 30 KOHCTUTYLIMHUM 3BEPHEHHSM TO-
BAPMCTBO 3 OBOMexeHow BignosigansHicTio «Amansrama Jliokey» wopo odiuiiHoro
TIYMAUYEHHS! MONOXEHHs YacTuHK yetsepToi ctatti 21 3akony Ykpainu «[po npoky-
patypy» Big 5 nuctonaga 1991 poky Ne 1789—-XII (Binomocti BepxosHoi Paau Ykpai-
Hu, 1991 p., Ne 53, cr. 793) 3 HOCTynHUMM 3MIHAMM.

MpuBogOM ans posraay cnpasu sianosigHo o craten 42, 43 3akoHy Ykpainm
«Mpo Koncturyuintmit Cya YkpaiHm» CTANo KOHCTUTYUIMHE 3BEPHEHHSA TOBAPUCTBA 3
obmexeHoto BinnosigansHicTio «Amansrama JTiokcy.

[MincTrasoto anga posrnagy cnpaew 3rigHo 3i ctatteio 94 3akory Ykpainu «[po Kow-
cruryuineunii Cyn YKpQiHmMy € HOSBHICTE HEOJHO3HAYHOTO 3ACTOCYBAHHS MOSTIOXEHHS
yactuHu yeteptoi ctaTTi 21 3akony Ykpainu «[Tpo npokypatypys».
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3acnyxaswm cyago-gonosigaya Luwkina B. |. Ta pocniamewm matepianu cnpaswy,
Koncturyuintmit Cyn Ykpainu

y CTQAQHOBMU B!

1. TosapumcTBo 3 06MExXeEHOIo BignosigansHicTio «Amansrama JTioke» 3sepHynocs
no Koncturyuitnoro Cyay YkpadiHu 3 K1ONOTAHHAM AATH OdiliitHE TIYMAYEHHS NOno-
XeHHs 4yacTuHu yetseptoi ctatTi 21 3akony Ykpainu «[po npokypatypy» (nani —
30KOH) WOAO HAABHOCTI Yy NPOKYPOPA NPABA HA 3BEPHEHHS O Cydy NPO BU3HAHHS
HEe3AKOHHUMM 9K OKTA OPraHy, WO MOro BMAAB, TAK i PilleHb YK Ai NOCAfoBOI ocobwm,
SKLWO NpoTecT Byno BigxuneHo abo MANo Micue yxunenHs Big ioro posmsay. Ha
NiATBEPAXEHHS HEOAHO3HAYHOTO 30CTOCYBAHHA BKA3AHOIO NOSOXEHHs cyb’ekT npa-
BA HO KOHCTUTYLIMHE 3BEPHEHHS MOCUNAETLCH HA BIAMOBIAHI CYAOBI PiLLEHHS.

Ha ayMky aBTOpa KNOMOTAHHS, Cyam YKPAiHM, po3risadiodmn no30BM NPOKypopa
[0 Cyny B pa3i BIAXMIEHHS NPOTECTY HO HE3OKOHHI PILLEHHs YM Aii NoCcagoBmx ocio
abO yXMIEHHs Bif MOro PO3MisAay, HEOAHO3HAYHO PO3YMItOTh | 3CTOCOBYIOTL HA3BA-
He MOJSIOXEHHS: BU3HAIOTb MPABO NPOKYPOPA 3BEPTATUCA A0 CYLAY B OOHWX BUMALKAX
30 HAOCNIAKAMM BIOXMIEHHSA MOTrO NPOTECTY HA OKT OPraHy, PiLLeHHs YuM bii NTOCAAO0BOI
0CobMU, B HLWIMX — NKLLE 3a HACTIAKAMM BIAXMIIEHHS MPOTECTY HA AKT, BIAMOBNAIOUM Y
NPUIAHATTI 0 PO3MIALY NPOTECTY HA PILLEHHS, fii NOCanoBOi ocobu.

2. CBoi nosuuii wono NPeaMeTa KOHCTUTYLIMHOrO 3BEPHEHHS BUCTTOBMIM HAYKOBLL
Kuiscbkoro HaujoHansHoro yHisepcuteTy imeHi Tapaca Lllesuyenka, HauioHansHoi
akagemii npokypatypwu Ykpainm, HauionansHoro yHisepcutety «Opecbka opuanyHa
akagemisy, HauionansHoro yHisepcutety «lOpuamuna akapemis Ykpainu imeHi 9po-
cnasa Mygporoy, daxisui LlenTtpy nonitnko-npasosux pedopm YkpaiHm.

3. Koncturyuintimin Cya YKpaiHm, BUPILLYIOYM MTUTAHHSA, NOPYLLEH] B KOHCTUTYLIIMHO-
My 3BEPHEHHI, BUXOAMTb 3 TAKOTO.

YKpaiHy NporofioweHo NpaBOBO AEPXKABOID, Y AKiA 3AKOHM TA iHLWI HOPMATHB-
HO-MPABOBI AKTU NPUIMAIOTLCA HA 0cHOBI KoHCTUTYLIT YKPATHU | NOBUHHI BinnoBiaaTH
it (cratTa 1, yacturu nepwa, gpyra cratti 8 OcHosHoro 3akoHy YkpaiHm).

3akoHofaBYA bYHKUIA AEPXABM BMMATrAE 300€3MeYeHHs BUKOHOHHS MPUAHATUX
3akoHiB. B YkpaiHi kOHTpOnb i HOMsSA 30 AOAEPXKAHHSAM 3AKOHIB 3MIMCHIOTb BifMno-
BiAHI Aep>XABHI OPraHu. CDyHKLI,iIO HArNA4y 30 AOAEPXAHHAM | 30CTOCYBAHHAM 3QKOHIB
3rigHo 3 nyHkToM 9 posainy XV «[lepexinHi nonoxerns» Konctutyuii Ykpainu suko-
HY€ NpoKypaTypa YKPAiHM A0 BBEAEHHS B Ait0 30KOHIB, LLIO PErYMIIOKOTh HisNbHICTb Aep-
XOBHMX OPraHiB LLOAO KOHTPOSMO 30 LOAEPXAHHAM 3akoHiB. OckinbkM BignosigHO [0
npunucy yacturun apyroi cratti 19 OcHosHoro 3akoHy YKpaiHu OpraHm AepaBHOT
BNOAM, iX NOCafOBI 0COBM 3000B I3AHI AiSTU NULLIE HA MiACTABI, B MEXAX MOBHOBA-
XeHb Ta y cnoci6, wo nepeabaueni KoHctuTyuieo Ta 3aKkoHamn Ykpaiiu, TO Npoky-
patypa Ykpainu arigHo 3i ctatteto 123 KoHnctutyuii YkpaiHm BUKOHYE BKA3AHY dyHK-
uito Yyepes BM3HAYEeHi B 3aKOHI NPaBOBi MexaHismm (cnocobu, sacobm).

3AiACHIOYM HAMAL 30 AOAEPXAHHAM | 3ACTOCYBAHHAM 3AKOHIB, NMPOKYPOP MAE
NPOBO ONPOTECTOBYBATM OKTM OPraHIB, PilLEHHS i i nocagosux ocib (nyHktv 1, 2 ya-
ctvnm gpyroi cratti 20, yactuHa nepwa cratti 21 3akoHy), a Takox 3BepTaTUCs 10
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CyZly 3 305BOMM MPO 3AXMCT NPOB | 30KOHHWUX IHTEPECIB rPOMAAsH, AEPXABK, Mif-
NPMEMCTB TA IHLIMX IOPUAKYHMX OCID (NyHKT 6 yacTuHu gpyroi ctatti 20, yactuHa yeTt-
septa cratti 21 3akony). OgHum i3 3acoBiB PearyBaHHS HA MOPYLIEHHS 3AKOHIB
OPraHOM 4YM MOCALOBOK OCODOIO € 3BEPHEHHS MPOKYPOPA A0 Cyay, sKi KOHKPETU3Y-
IOTbCA B OKpemux Buoax cypoumHctea. Otxe, B 3akoHi nepesbayeHo rapaHTiio
3abesneueHHs peanisauii NPOTECTy NPOKYpPOpPa, HE3ANEXHO Bif TOro, NPUHECEHO
Oro OPraHy 4M NOCAAOBiM O0COBI, LUNSXOM 3BEPHEHHS [O CYAy Y BUNAAKAX, KOM NPO-
TECT NPOKYPOPQA HAO HE3AKOHHI pilleHHs, aii 4M 6esgianbHicTe Byno sigxuneHo abo
B3arani sanuweHo 6e3 pearyBaHHs cyb’eKTOM, IKOMY MOTO MPUHECEHO.

Bkazanui BucHosok yarogxyertscs 3 PiwenHsm KoncturtyuiiHoro Cyay Ykpainu Big
9 nmnna 2002 poky Ne 15-pn/2002, y akomy 3a3HQYEHO, LLO 3i 3MICTY HACTUHK ApY-
roi ctatTi 124 Konctutyuii YKpainu Woao nowmpeHHs iopucankuii cyais Ha BCi Npa-
BOBIHOCKHM, AKI BMHMKAIOTb Y OEPXABi, BMMIMBAE, LIO KOXeH i3 cyb’ekTiB npa-
BOBIAHOCMKH Y PA3i BUHMKHEHHS CMOPY MOXE 3BEPHYTUCA O Cylly 30 MOrO BUPILLEHHAM
i Take NPaBO He Moxe ByTn OOMEexXEeHe 30KOHOM, IHLLIMMKM HOPMATUBHO-MPABOBKUMM
akTamu (aB3aum TPETIiMN, BOCbMMIA MYHKTY 3 MOTUBYBQSIBHOT YOCTUHU, NMEPLUE PEYEHHS
NyHKTY 1 PE30IOTUBHOT YaCTHHM).

KoHcTuTyuiliHe npaBo HO 3BEPHEHHS [0 Cyay 3d 30XMCTOM IHTEPECIB IPOMAaAHU-
HO aB0 AepPXAaBM MPOKYPOP MOXE PEeani3yBATH sk OAPA3Y MiCNs NOCTAHOBMEHHS Op-
FOHOM QKTA (PILLEHHS), MPUIHATTS NOCAAOBOK OCOBOIO PILLEHHS, BUMHEHHS HEIO Al
abo ponyuieHHs 6e3aianbHOCTI, ki NPOKYPOP OCNOPKOE, TAK | MICHA BUKOPUCTAHHS TA-
KOro 3acoby NPOKYPOPCHLKOrO PearyBaHHs, Ak NPOTECT. Take TBePMKEHHS BiANOBIAAE
npasosiit nosuuii Koncturyuitnoro Cyny Ykpainu, BuknapeHin y Piwenni sig 16 ksiTHa
2009 poky Ne 7-pn/2009 (a63aum apyrui, TpETii NyHKTY 5 MOTMBYBAMLHOT 4QCTM-
HM).

Buxoasuu i3 sasHauenux npasoswmx nosuuin, Konctmuryuinnmit Cyn Ykpainm posrns-
L0E€ | MONOXEHHS YaCTUHM YeTBepTOoi cTaTTi 21 3aKOHY B TOMY PO3YMIiHHI, LLO BOHO He
0BMeEXYE NPABO NMPOKYPOPQA HA 3BEPHEHHS 10 Cydy CTOCOBHO Byab-akoro cy6’ekTa,
4ni kT (pilenHs), aii um GesmianbHICTb BiH OCNOpPIOE.

3 ornafy Ha BuknageHe KoHCTUTyuinHmii Cyﬂ YKpaiHu BBAXAE, LLO NONIOXEHHS 4a-
CcTuHU YyeTBepTol cTaTTi 21 30KOHY B CUCTEMHOMY 3B'A3KY 3 MONOXEHHAMM HACTUHM
apyroi cratti 124 Konctutyuii Ykpaivu, nyHkris 1, 2, 6 yactunu gpyroi cratri 20, ya-
ctvHM nepwoi ctatti 21 3akoHy nepenbayae NPABO NPOKYPOPA Y PA3i BiAXMIEHHS
npoTecTy abo yxureHHs Bif MOro po3rsaay 3BepHYTUCS 4O CyLy NPO BU3HAHHS He3a-
KOHHMMM sIK OKTQ BIAMNOBIAHOMO OPraHy, TAK i PilleHb, fik Y1 6e3nisnbHOCTI N0CafoBol
ocobwm.

Ha nigcrasi HasegeHoro Ta kepytouncs ctattamm 147, 150, 153 KoHctutyuii Yk-
painu, ctattamn 51, 63, 65, 67, 69, wactuHoto nepwoto cratti 25 3akory Ykpainm
«Mpo Koncturyuinttmin Cyn Ykpainuy, Koncturyuitmi Cyn Ykpainm

BUPIwWwWMB:

1. B acnexTi KOHCTUTYLIMHOTO 3BEPHEHHA NOMNOXEHHA YACTUHM Y4eTBepTOi cTaTTi 21
3akony Ykpainm «[1po npokypatypy» Bin 5 nmucronaga 1991 poky Ne 1789—XIl 3 Ho-
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CTYMHUMM 3MIHOMM «y PA3i BIXMIEHHS MOro NpOTecTy abo yxWNeHHs Big posrsgy
NPOKYPOP MOXE 3BEPHYTUCS 3 3ASBOIO JO CYLAY NPO BU3HAHHS OKTA HE3AKOHHUMY He-
0BXiOHO PO3YMITU fK TaKe, WO nepeabadyae NPABO MPOKYPOPA Y Pasi BigXMNEHHS
oro Nnpotecty abo yXuieHHs Bif PO3rsafy 3BEPHYTUCA A0 Cyly NPO BU3HAHHS He3a-
KOHHMMM SIK OKTQA BigMOBIAHOrO OPraHy, TAK i pilleHb, ik Ym 6e3nisnbHOCTI NOCanoBOi
ocobu.

2. Piwenns KonctutyuitHoro Cyay YkpaiHu € 0608’ a3KOBUM A0 BUKOHAHHSA HQ Te-
puTOpIii YKPATHKM, OCTATOUYHMM | HE MOXE BYTH OCKApPXEHE.

Piwennsa Konctutyuitnoro Cyay Ykpainu nignsrae onybnikysarHio y «BicHuky Kon-
crutyuiiHoro Cyay YKpaiHu» Ta B iHLWKMX ODILiMHMX BUAAHHSX YKPATHU.

KOHCTUTYUINHWUIM CY [, YKPAIHWA

® Summary to the Decision of the Constitutional Court of Ukraine No. 11-rp/2011
dated October 12, 2011 upon the constitutional appeal of the «kAmalgame Luxe Ltd.»
concerning official interpretation of the provision of Article 21.4 of the Law of Ukraine
«On Prosecutor’s Office»

The «<Amalgame Luxe Ltd.» applied to the Constitutional Court of Ukraine with the
constitutional appeal to provide an official interpretation of the provision of
Article 21.4 of the Law of Ukraine «On Prosecutor’s Office» (hereinatter referred to
as «the Law») concerning the prosecutor’s right to appeal to the court with the claim
to recognise as illegal the act of the state body that issued it, as well as the decision
or acts of officials if the prosecutor’s protest has been denied or its consideration has
been avoided. In support of inconsistent application of the above-mentioned provi-
sion the subject of right to constitutional appeal refers to the relevant court decisions.

Ukraine is proclaimed as the law-based state in which laws and other normative
legal acts are adopted on the basis of the Constitution of Ukraine and shall conform
to it (Articles 1, 8.1, 8.2 of the Fundamental Law of Ukraine).

The state legislative function requires the enforcement of the adopted laws. In
Ukraine control and supervision over the observance of laws is exercised by the rel-
evant state bodies. The function of supervision over the observance and application
of laws according to item 9 of Chapter XV «Transitional Provisions» of the Constitution
of Ukraine is exercised by the prosecutor’s office before taking effect by the laws reg-
ulating the activity of the state bodies in regard to the control over the observance of
laws. Since, in accordance with Article 19.2 of the Fundamental Law of Ukraine bod-
ies of state power and their officials are obliged to act only on the grounds, within the
limits of authority, and in the manner envisaged by the Constitution and the laws of
Ukraine, the prosecutor’s office of Ukraine pursuant to Article 123 of the Constitution
of Ukraine executes the above-mentioned function through the legal mechanisms
determined by the Law (means, measures etc.).
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In exercising supervision over the observance and application of laws the prose-
cutor has the right to appeal acts of state bodies, decisions and acts of the officials
(Articles 20.2.1, 20.2.2, 21.1 of the Law), and the right to appeal to court with peti-
tions on the protection of rights and legal interests of citizens, state, enterprisers and
other legal entities (Articles 20.2.6, 21.4 of the Law). Among the means to react to the
violations of laws by bodies or officials is a prosecutor’s appeal to court which are
detalised in specific types of adjudication. Thus, the Law envisages the guarantees to
ensure implementation of the prosecutor’s protest irrespectively of the fact whether it
was delivered to the state body or the official by applying to the court in cases when
the prosecutor’s protest against illegal decisions, acts or omissions was denied or
shelved by the subject to whom it was delivered.

The prosecutor may implement his or her constitutional right to appeal to court in
order to protect interests of citizens or the State either immediately after the act or the
decision is adopted by the state body, the decision is adopted by the official, acts or
omission that are claimed by the prosecutor are committed by an official or after the
prosecutor applies such means of reaction as the prosecutor’s protest.

Thus, the Constitutional Court of Ukraine held that in terms of the constitutional
appeal the provision of Article 21.4 of the Law of Ukraine No. 1789-XIl «On Prose-
cutor’s Office» dated November 5, 1991 with subsequent amendments reading that
«in case of dismissal of the protest or deviation from its consideration, the prosecutor
may apply to court with a claim to recognise the act illegal» should be understood as
such that envisages the right of the prosecutor in case avoidance to consider the
prosecutor’s protest or deviation from its consideration to apply to court to recognise
as illegal both acts of the relevant body, as well as the decisions, acts or omissions of
an official.
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