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IMEHEM YKPAIHH

PILUEHHS )
KOHCTUTYLINHOTO CYAY YKPAIHU

Y CMPaBi 30 KOHCTUTYLIMHMM 3BEPHEHHSM
rpomapsiHMHa TposHa AHToHa [MaBnosuya wopo odiLiMHOro TIyMayeHHs
nonoxenb crarti 24 KoHctutyuii Ykpainm
(cnpaea npo pisHicts ctopid cyaosoro npouecy)

M. Knis Cnpaa Ne 1-10/2012
12 kBiTHA 2012 poky
Ne 9-pn/2012

Korcruryuivinwi Cyn Ykpaiun y cknagi cyanis:

lonosiHa AxaTonis CepriifoBuya — ronosyio4oro,
Baynina IOpis Bacunbosuua,

bpuHuesa Bacuna Omutposuuaq,

Boogiuenka Cepris JleoHigosuua,
BuHokyposa Cepris MapkisHosuua,

l'ynetas Muxaiina Mupocnaeosuua,

Kamna Bonognummpa Muxainoenua,

Konoca Muxaiina leaHoBMua — ponosigaua,
Junaka Omutpa OMutposuua,

Mapkyw Mapii AHapiisHu,

Oguapenka B'suecnasa Angpiiiosuua,
MNacenioka Onekcanapa Muxainosuua,
Cepreituyka Onera AnaTonifiosuua,
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Lantanu Harani KocraHtuHisHwy,
LLnwikiHa Biktopa IsaHoBKua,

PO3rMAHYB HO MAEHAPHOMY 30ACIAAHHI CMPABY 30 KOHCTUTYLIMHUMM 3BEPHEHHSM
rpomagaHuta TposHa AnToHa [aBnosuua Wono odiLifHOro TNyMAYeHHs NONOXeHb
cratTi 24 Konctutyuii Ykpainu.

[MprBooom ans posrmsay cnpasw signosigHo ao cratei 42, 43 3akony Ykpaim
«Mpo Koncturyuintumit Cyn YkpdiHm» CTANO KOHCTUTYLIMHE 3BEPHEHHS FPOMAAAHUHA
TposHa A, T1.

[Mincrasoto anga posrnsay cnpaew 3rigHo 3i ctattelo 94 3akony Ykpainm «[Mpo Kow-
cutyuinnit Cyn YKpainu» € HAABHICTb HEOAHO3HAYHOTO 3ACTOCYBAHHS CYAAMM
Ykpainu nonoxens cratti 24 KoHctuTyuii YKpainm, Wo npusseno 4o NopyLUEHHS KOH-
CTUTYLLIMHUX NPaB i cBOBOA CyD'€KTA MPOBA HA KOHCTUTYLIMHE 3BEPHEHHS.

3acnyxaswu cyparo-gonosigada Konoca M. |. Ta gocnigmeum matepianu cnpasw,
B TOMy umcni nosmuii YnosHosaxeHoro BepxosHoi Pagn Ykpainuu 3 npae noauHu,
BepxosHoro Cyay Ykpainu, Buworo agmivictpateHoro cyany Ykpainu, Buworo roc-
nogapcbkoro cyay Ykpainu, Buuworo cneuianisosanoro cyay Ykpainu 3 posrnagy
UMBINbHUX | KDUMIHQIBHUX CMPAB, [HCTUTYTY KpUMIHONBHO-BUKOHABYOT Ciyx6u, Kow-
crutyuinHmin Cyn Ykpainu

Yy CTQHOEBMB:

1. TpomagsHun TposH A. I1. 3sepHyscs no Konctutyuiinoro Cyay Ykpainu wopo
odiuiMHOro TnymaueHHs nonoxexb cratti 24 Konctutyuii Ykpainm ctocoBHo npasa
3acympKeHoi ocobu, aka nepebysac y Micuax nosbasneHHs Boni, 6yTM 4OCTABNIEHO
LO CyRy AN19 y4aCTi B CyAOBOMY MPOLECH Y CMPABAX LMBINBHOT IOPUCAMKLT.

Ha aymky cy6’ekTa npaBa HO KOHCTUTYLHE 3BEPHEHHS, CyaM YKPAiHM HEOAHO-
3HOYHO BMPILLYIOTh MUTAHHS LOAO MOXIMBOCTI 3ACYIKEeHUX, ki nepebysaroTb y
Micuax nos3basneHHs Boni, bpaTn GesnocepeaHio y4acTb y CYAOBMX 3ACIAAHHAX Mg
4ac po3rnagy CNpaB, B 9KMX BOHM € CTOPOHOIO.

ABTOP KIIOMOTAHHS BBAXAE, WO HEAOMYLLIEHHS MOro K MO3MBAYA A0 OCOBUCTOT
YYOCTi y pO3risai CyOM CNPABK Y 3B'A3KY 3 TUM, LLIO BiH BinOyBAE KOUMIHAMbHE NMOKA-
PAHHSA Y BMI NO3OABNEHHS BOSI HA NEBHMM CTPOK Y KPMMIHABHO-BUKOHABYIN yCTO-
HOBI 3QKPUTOrO TUMY, € AUCKPUMIHOLIMHUM i TOKMM, LLO MNOPYLUYE KOHCTUTYUINHE
NPABO HAO PIBHWIA [OCTYN O NPABOCYLAA.

2. Bupiwytoun nopyLueHe B KOHCTUTYLIMHOMY 3BEPHEHHI TUTAHHS, KOHCTUTYLiHMA
Cya YkpdiHu BUXOAMTL 3 TAKOTO.

2.1. B YkpaiHi sk 4eMOKpATHYHIM, NPABOBIM AEPXABI MOAMHA, i1 XUTTS | 310POB’s,
4YeCTb i MAHICTb, HELOTOPKAHHICTD i 6e3neka BU3HAKTLCS HAMBULLOWD COLiANbHOO
LiHHICTIO; NPaBA i CBOBOAM MIOAMHM TA IX FAPAHTIT BU3HAYAKOTb 3MICT | CMTPSMOBAHICTb
LigNbHOCTI AEePXABK; AEPXABA BIAMNOBIAAE Nepeq NIOAMHOK 3a CBOIO AiANbHICTb; YT-
BEPIXEHHs | 3a6e3neyeHHs Npas i cBO6O NIOAMHM € TONOBHMM ODOB A3KOM EPXABM
(cratTi 1, 3 Ocrosroro 3akoHy Ykpainm).
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KoHctutyuis YkpaiHm Ma€e HOMBULLY IOPUAMYHY CUIY; 3AKOHM TA iHLLI HOPMOTUBHO-
NPOBOBI AKTU NMPUUMAIOTLCH HO OCHOBI KOHCTUTYLT YKpaiHW | NOBUHHI BionosigaTtv ii;
Hopmu KoHcTuTyuii YkpaiHu € HOpMaMMU NpsMOI Aii; 3BEPHEHHS [0 Cyay Ans 3AXMCTY
KOHCTUTYLMHUX NPaB i cBobBOL NIOAUHM i rPOMOAAHMHA 6e3r|ocepe,u,Hbo HO NigCcToBI
KoHctutyuii YkpaiHW rapaHTyeTbes; KOHCTUTYLiMHI NPABA i CBOOOAU rAPAHTYIOTLCS |
HE MOXYTb BYTH CKACOBAHI (HQCTUHM Apyra, TpeTa cTaTTi 8, yactuHa apyra cratTi 22
Konctutyuii Ykpainm).

BinnosigHo no dactuHm nepuwoi crarti 64 OcHosHoro 3akoHy YKpAiHW KOHCTH-
TYLiHI NPaBa i cBOBOAM NIIOAMHM | TPOMAASHUHA HE MOXYTb BYTU OBMEXEHI, KPIM BM-
napkis, nepenbavernx Koncturyuiero Ykpainu.

KonctutyuinHi npasa i ceoboam € pyHAAMEHTASIbHOIO OCHOBOIO ICHYBAHHS TA PO3-
BUTKY YKPATHCHKOTO HApPOy, O TOMY AepXaBa 3060B’a30HA CTBOPIOBATH ebekTHBHI
OpraHi3auUiMHO-NPABOBI MEXAHI3MM Ans ix peanizauii. BigcyTHicTb TakmMx mexaHismis
HIBEIOE CYTHICTb KOHCTUTYLIMHUX NPAB | CBOOOM, OCKINbKM MPU3BOAMTL 4O TOTO, WO
BOHM CTQIOTb AEKIAPATUBHUMMU, O LE € HEMPUMYCTUMUM Y NPABOBIN AEPXKABI.

2.2. BignosigHo no yactmhm nepoi ctatti 55 Konctutyuii Ykpainim npasa i ceobo-
AV TOAMHM | TPOMOASAHMHA 3AXMLLAIOTLCS CYAOM, OTXE, AePXAaBA 30608 430HA rApaH-
TYBATM KOXHOMY 3QXMCT MOro npas i cBobOf Yy CyAOBOMY MOPSAAKY; Cyl HE MOXe
BIIMOBUTM Yy NPABOCYAMI, AKLLO TPOMALAHMH YKPATHM, iHO3EMELb, ocoba be3 rpoma-
ASHCTBA BBAXKAIOTH, WO iX NPABA i cBO6OAM NOPyLIEHi a0 NOPYLLIYIOTLCS, CTBOPEHO
abo CTBOPIOKOTLCH NEPEeLIKoan s ix peanisauii abo MaloTb MICLE iHLLI YLLIEMIEHHS
npas Ta ceobog (nyHkT 1 pesoniotmeHoi yacTuHu Piwenna Koncturyuirinoro Cyay Yk-
paitu Big 25 rpyans 1997 poky Ne 9-3n).

3rigHo 3 yactuHamm nepwoto, apyroto cratti 24 OcHosHoro 3akoHy YkpaiHm rpo-
MOZAHU MAIOTb PIBHI KOHCTUTYLIMHI MPABA | CBOBOAM TA € PIBHUMMU NEPEL 3AKOHOM; HE
Moxe ByTH NPUBINeiB Y 0BMEXEHb 30 O3HAKAMM PACK, KOSbOPY LLKIPH, MOMITUYHMX,
PENIrMHMUX TA IHLLMX NEPEKOHAHb, CTATI, ETHIYHOrO TA COLANbHOTO NMOXOAXEHHS, MAM-
HOBOTO CTAHY, MIiCUS MPOXMBAHHS, 30 MOBHWMMM QB0 IHWMMU O3HAKAMM.

[Ho3emui Ta 0cobu 6e3 rpomMaasHCTBA, WO nepebyeatoTs B YKPQAiHi HO 3AKOHHMX
NiACTABAX, KOPUCTYIOTLCS TUMM COMMMM MPOBAMM | CBOOOLAMM, A TAKOX HECYTb TAKI
cami 060B’s3kM, SK | rpOMagsaHM YKPATHK, — 30 BUHATKAMM, BCTAHOBREHUMM KoHCTH-
TYLI€I0, 30KOHAMM 4YM MIXKHOPOAHWUMM [OrOBOPAMM YKPQiHM (4aCTMHAO nepuia
cratTi 26 OcHosroro 3akoHy YkpaiHm). AHanoriyHe NonoXeHHs MICTUTLCS Y HACTUHI
yetsepTiit ctaTTi 7 3akoHy Ykpainu «[lpo cymoycTpin i ctatyc cyamis» Big 7 nvnHs
2010 poky Ne 2453-VI.

PiBHiCcTb T HEQOMYCTUMICTb AUMCKPUMIHALT 0cobu € He Tinbku KOHCTUTYLLIMHUMM
MPUHLMNAMU HALIOHANBHOI MPABOBOI cuMCTEMM YKPQAiHM, O ¥ DYHOAAMEHTANBHUMM
LIHHOCTSIMM CBITOBOTO CMiBTOBAPKUCTBA, HO YOMY HATFOMOLWEHO Y MKHOPOLHUX MPABO-
BMX QOKTAX 3 MUTAHb 30XMCTY MPAB | CBOBO NIOANHM | TPOMAASHMHA, 30Kkpema y MixHa-
POLHOMY NAKTI NPO rPOMAAAHCHKI | noniTnyHi npasa 1966 poky (cratax 14, 26), Kow-
BEHLT NPO 30XMCT NPaB MoamHu i ocHosononoxHux ceoboa 1950 poky (cratti 14),
Mpotokoni Ne 12 no KoHeeHuii Npo 3axuCT Npas floauHK | OCHOBOMONOXHMX CBOHOA
1950 poky (cratTi 1), patudikosarux YkpaiHoto Ta y 3aransHii geknapadii npas nio-
annHn 1948 poxy (cratmax 1, 2, 7).
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lapanTosaHa KoHctutyuieio YkpaiHm piBHICTb yCix Noaei B ix npasax i ceoboaax
O3HOYAE HEeOobXigHICTb 3a6e3nedeHHs IM PIBHUX MPABOBMX MOXIMBOCTEN AK MATE-
pianbHOro, TaK i NPOLECYANbHOrO XAPAKTEPY ANnd peani3auii O4HAKOBMX 30 3MICTOM
Ta 06cArom Npas i ceobog. Y NpaBOBi AepXaBi 3BEPHEHHS 1O CYLy € YHIBEPCANbHMM
MEXQHI3MOM 30XMCTy Npas, cBOBO TA 3AKOHHUX iHTEPECiB BI3UUHMX | IOPUAMYHMX
ocib.

OCHOBHMMM 30CAAAMM CYLOUYMHCTBA €, 30KPEMA, 3AKOHHICTb, PIBHICTb YCiX yyac-
HUKIB CYIOBOrO NPOLECY Nepes 3aKOHOM i CyIOM, 3MArAnbHICTL CTOPIH Ta ceoboaa B
HOACHHI HUMKW Cydy CBOIX AOKO3iB i B LOBEAEHHI nepesn CyAOM iX NMepPEKOHIMBOCTI
(nyHkTvt 1, 2, 4 yactunm Tpetboi cratti 129 OcHosHoro 3akoHy YkpaiHm).

Hixto He moxe Byt obMexeHui y NpaBsi HO AOCTYN A0 NPABOCYAAN, IKE OXOMOE
MOXIIMBICTb OCOBM iHILIIOBATU CYAOBUI PO3MIsA T 6paTi 6e3noCcepesHio yu4acTb y Cy-
NOBOMY Mpoueci, abo No3baBNeHUi TAKOro Npasa.

2.3. BignosigHo 1o yactunu Tpetsoi ctatti 63 OcHosHoro 3akoHy Ykpainu sacy-
LXEHUI KOPUCTYETLCS BCIMA MPABAMM JIIOAMHM | TPOMAAAHMHA, 30 BUHATKOM ObMe-
XeHb, fKi BU3HAYEHI 30KOHOM i BCTAHOBMEHI BUPOKOM CYAY.

KoxeH Mae NpaBo Ha yyacTb y po3radi CBOE CNPaBK Y NnepeabayeHomy npoue-
CyQrbHUM 30KOHOM MOPSAAKY B CyAi Byab-aKoi iHCTaHUIT (YacTuHa TpeTa cTaTTi 7 3ako-
Hy Ykpainu «[Tpo cynoycTpiit i ctatyc cyaaie»). Pasom 3 TMM 30kOHOM He Bperynbo-
BAHO Mopsanok 3a6esnedeHHs OCOBUCTOT yuyacTi 30CyaxXeHOoro, akui Binbysae
KPUMIHQMbHE MOKAPAHHS Y BUAT apeLTy, OOMEXEHHS BOSI, TOMMAHHS B AMCUMNAIHAP-
HOMyY 6ATaNbIOHI, NO36ABNEHHS BOSI HA NEBHMUI CTPOK, AOBIYHOrO NO36ABNEHHS BONI,
Yy PO3MsSAi CYLOBOI CNPABK 9K CTOPOHM.

Koncturyuintmit Cyn Ykpainu Qifos BUCHOBKY, WO 0COBMCTA yHACTb 3ACYAXEHO-
ro, skui BinOYBAE KPUMIHONBHE MOKAPAHHS B YCTAOHOBAX BMKOHOHHS MOKAPAOHb, K
CTOPOHM CyAOBOrO MPOLECY CTBOPIOE MEPENyMOBM Ans MOBHOrO, BCebiYHOrO,
06'€EKTUBHOIO TA HEYMEePERXEHOTO PO3MsAy CNPABK. TAKA YYACTb 3ACYLAKEHOTO SK
CTOPOHW Y PO3MAALi CMPABM B CYAOX YCiX IOPUCAMKLINW, CNeuiani3auii Ta iHCTAHUiM no-
BMHHO 306€3Ne4yBATUCA BiAMNOBIAHMM NPOLECYQsbHUM 3QKOHOM. PilleHHs npo nops-
AOK YYOCTi 3aCYKEHOTO K CTOPOHU Y PO3MIALi CNPaBu 30008 43aHUI NPMIMATH Cya
y NOPAAKY TA HO YMOBAX, BU3HAYEHMX BIAMOBIAHMM NPOLECYANbHUM 30KOHOM.

Buxomsum 3 HaseneHoro Tta kepytoumcs ctattamm 147, 150, 153 Koncturyuii Yk-
painu, crattamu 51, 62, 66, 67, 69, 95 3akony Ykpainu «po Koncturyuinnmin Cya
Ykpainmy, Konctutyuinnmit Cyan Ykpainu

BUPpIiwWwWMUB:

1. B acnekTi KOHCTUTYLiIMHOrO 3BepHEHHS nonoxeHHs ctaTti 24 KoHctuTyuii Ykpai-
HW CTOCOBHO PIBHOCTI TPOMOASH Y KOHCTUTYLiMHMX NpaBax, cBoOOAAx Ta nepes 3ako-
HOM Y B3OEMO3B A3KY 3 MOMOXEHHAMM YACTMHM NEepLLOi CTATTI 55, NyHKTY 2 4aCTUHK
tpetboi cratTi 129 OcHosHoro 3akoHy YKpaiHmM WOAO 3axXMCTy CyaOM Npas i ceobop
MOAMHM | TPOMAAAHMHA TA PIBHOCTI YCiX YYACHMKIB CYAOBOrO NpoLecy nepeq 30KOHOM
i Cynom Tpeba pO3yMiTH TAK, WO KOXEH, TOBTO rpoMaasHUH YKpPAiHu, iHo3emelp,
ocoba be3 rpoMafaHCTBA, MAE FAPAHTOBAHI AEPXABOIO PIBHI NMPABA HA 3AXMCT NPAB
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i cBOBOA Y CYAIOBOMY NOPAAKY TA HA YHOCTb Y PO3MIALI CBOEI CNPABK Y BUSHAYEHOMY
NPOLECYyalbHMM 30KOHOM MOPSAAKY Yy CyAOX YyCiX IOPUCOMKLIM, cneuiani3auin Ta
IHCTQHLIM, Y TOMY 4nchi i 0coba, sKa 3aCyakeHa i BinbyBaE KPMMIHANbHE MOKAPAHHS
B YCTOHOBOX BMKOHAHHS MOKAPAHb.

2. Piwenns KoncturyuitHoro Cyay YkpaiHu € 0608’ a3KOBUM A0 BUKOHAHHS HA Te-
puTOPIl YKPATHKM, OCTATOUHMM i HE MOXe ByTH ocKapxeHe.

Piwenns Koncturyuitnoro Cyay Ykpainu nignsrae onybnikysaHHio y «BicHmky Kon-
ctutyuinHoro Cyay YKpaiHM» TA B iHWMX OPILIAHMX BUAAHHAX YKPATHU.

KOHCTUTYLIMHWUIW CYL, YKPAIHU

® Summary to the Decision of the Constitutional Court of Ukraine dated April 12,
2012 No. 9-rp/2012 in the case upon the constitutional appeal of citizen Anton
Pavlovych Troian concerning official interpretation of the provisions of Article 24 of
the Constitution (case on equality of parties in a trial)

Citizen A. Troian applied to the Constitutional Court concerning official interpre-
tation of the provisions of Article 24 of the Constitution concerning a right of a con-
demned person who serves sentence in correction facilities to be transferred to a
court for participation in a trial in cases of civil jurisdiction.

According to Articles 24.1, 24.2 of the Fundamental Law citizens have equal con-
stitutional rights and freedoms and are equal before the law; there shall be no privi-
leges or restrictions based on race, colour of skin, political, religious and other
beliefs, sex, ethnic and social origin, property status, place of residence, linguistic or
other characteristics.

Foreigners and stateless persons who stay in Ukraine on legal grounds enjoy the
same rights and freedoms and also bear the same duties as citizens of Ukraine, with
the exceptions established by the Constitution, laws or international treaties of
Ukraine (Article 26.1 of the Fundamental Law). The same provision is stated in
Article 7.4 of the Law «On Judicial System and Status of Judges» dated July 7, 2010
No. 2453-VI.

Equality of all people in their rights and freedoms guaranteed by the Constitution
means the necessity of ensuring equal legal possibilities of both material and proce-
dural character for realisation of rights and freedoms identical by their content and
scope. Application to a court in a law-based state is a universal mechanism of pro-
tection of rights, freedoms and legal interests of natural and legal persons.

The main principles of judicial proceedings are, in particular, legality, equality
before the law and the court of all participants in a trial, adversarial procedure and
freedom of the parties to present their evidence to the court and to prove the weight
of evidence before the court (Articles 129.3.1, 129.3.2, 129.3.4 of the Fundamental
Law).
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Nobody may be restricted in his or her right for access to justice which includes a
possibility of a person to initiate judicial examination and to take part directly in a trial
or to be deprived of such a right.

According to Article 63.3 of the Fundamental Law a condemned person enjoys all
human and citizens’ rights, with the exception of restrictions determined by law and
established by a court verdict.

Every person has a right for participation in consideration of his or her case in the
order established by the procedural law in court of any instance (Article 7.3 of the
Law «On Judicial System and Status of Judges»). At the same time the law does not
provide the order of ensuring personal participation of a condemned person who
serves a sentence in the form of arrest, restriction of freedom, holding in penal bat-
talion, deprivation of freedom for a certain term, lifetime sentence, in consideration
of a judicial case as a party thereto.

The Constitutional Court came to a conclusion that personal participation of a con-
demned person who serves a sentence in correction facilities as a party of a trial cre-
ates preconditions for complete, comprehensive, objective and impartial considera-
tion of a case. Such participation of a condemned person as a party in consideration
of a case in courts of all jurisdictions, specialisation and instances shall be ensured by
the respective procedural law. Decisions concerning the order of participation of a
condemned person as a party in consideration of a case shall be adopted by a court
in the order and on conditions established by the respective procedural law.

Thus, the Constitutional Court of Ukraine held that in terms of the constitutional
appeal the provisions of Article 24 of the Constitution concerning equality of citizens
in their constitutional rights, freedoms and before the law in conjunction with the pro-
visions of Articles 55.1, 129.3.2 of the Fundamental Law concerning protection of
human and citizens’ rights and freedoms by court and equality of all participants in a
trial before the law and the court shall be understood as reading that every person,
i.e. citizen of Ukraine, foreigner, stateless person, has equal rights guaranteed by
state for the protection of his or her rights and freedoms in judicial order and parti-
cipation in consideration of his or her case in the order established by the procedur-
al law in courts of all jurisdictions, specialisation and instance, including a con-
demned person who serves a sentence in correction facilities.
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