BicHuk KoHcTuTyuiviHoro Cyay YkpaiHn

Ne 6/2013
IMEHEM YKPAITHH

PILLEHHS )
KOHCTUTYLINHOIO CYAY YKPATHU

y CNPaBi 30 KOHCTUTYLiMHUM noaaHHsm Bepxosroro Cyny Ykpainu
wono signosiaHocti Koncturyuii Ykpainn (koncturyuininocti) cratei 103,
109, 131, 132, 135, 136, 137, nignyHkty 1 nyukty 2 posginy Xl
«[pukiHuesi nonoxeHHs», ab3aly YeTsepToro NyHkTy 3, ab3ay 4eTBepTOro
nyHkTy 5 posginy Xl «[TepexigHi nonoxeHHs» 3akoHy YkpaiHu
«[lpo cynoycTpiit i ctatyc cyaais»

M.Knie Cnpaa Ne 1-1/2013
19 nuctonaga 2013 poky
Ne 10-pn/2013

KoHnctutyuivinmi Cyn Ykpaium y cknagi cyapis:

OBuyapeHka B’auecnaBa AHApiioBMYa — rosi0OBYO4Oro,
Baynina Opis BacunboBuua,

BpuHuesa Bacuna imutpoBuya,
BpogiueHka Cepria JleoHigoBu4a,

FonoeiHa AHaToniqa CeprilioBuua,

lN'ynetas Muxainna Mupocnaeosuya,
3anopoxua Muxavna NeTpoBuua,
Kacminina OnekcaHgpa BonogumupoBuua,
Konoca Muxaiina IBaHoBuya — gonosigaya,
JintBnHosa Onekcangpa MukonanoBuua,
Mapkyw Mapii AHAPITBHM,

MaceHioka OnekcaHgpa Muxainoeuua,
Cepreituyka Onera AHaTtoJifioBuya,
Creutoka Netpa BorgaHoBuya,
Tynuubkoro OnekcaHgpa MukonaioBuya,
LWanTtanm Hatani KOCTAHTUHIBHMK,

PO3MsSIHYB Ha MJAEHAPHOMY 3acigaHHi cnpaBy 3a KOHCTUTYUIMHUM MNOOAHHAM
BepxosHoro Cyay YkpaiHn wono BignosigHoCTi KOHCTUTYUIT YKpaiHK (KOHCTUTYLIN-
HocTi) ctaten 103, 109, 131, 132, 135, 136, 137, nianyHkTy 1 nyHKTY 2 po3ainy Xl
«[TpUKIHLEBI MONOXEHHS», ab3aLy YeTBEPTOro NyHKTy 3, ab3aLly YHeTBEPTOro NMyHKTY 5
po3ainy Xl «MepexiaHi nonoxeHHs» 3akoHy YkpaiHu «[po cymoycTpii i cTaTyc cyn-
ais» Big 7 nunHa 2010 poky Ne 2453-VI (BimomocTi BepxoBHoi Paan Ykpainu, 2010 p.,
NeNe 41-45, cT. 529) 3 HacTynHMMK 3MiHaMK (gani — 3akoH Ne 2453).

MpuBogom ons po3rnagy cnpasu BignosigHo o ctaten 39, 40 3akoHy YKpaiHu
«Mpo KoHctutyuiHnin Cyn, YkpaiHn» CTano KOHCTUTYLiHE nofaHHa BepxoBHOro
Cyay Ykpainu.
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MincTaBolo ans po3rnsay cnpaBu 3rigHO 3i ctaTtTeto 71 3akoHy Ykpainm «[1po
KoHctuTyuinHuin Cyn, YkpaiHn» € TBepIXeHHs cyb’ekTa npaBa Ha KOHCTUTYLLHE
MOAAHHSA NPO HEKOHCTUTYLLIMHICTb OKPEMMX MONoXeHb 3akoHy Ne 2453,

3acnyxaBwwu cypato-gonosigada Konoca M. |. Ta gocniguelim matepianu cnpa-
BW, Y TOMY 4YuChi no3uuii, BucnoeneHi MpeanaeHtom Ykpainu, KabiHeTom MiHicTpiB
YKpainn, MiHictepcTBOoM toCcTuuii YkpaiHun, Buwioto pagoto octuuii, Buwmm cneuia-
NnizoBaHUM cyaom YKpaiHuM 3 po3ragy UMBINIbHUX | KDUMIHANbHUX cripas, Buwym
rocnogapcbkum cygom Ykpainu, Buwmm agmiHicTpatMBHM cygom Ykpainu, Buwwoto
KBasnidikauinHo Komicielo cypaie YkpaiHn, Papoio cynaiB Ykpainu, [epxaBHOi
CyZO0BOIO agMiHicTpauieto YkpaiHu, komiteTamu BepxoBHoi Pagn YkpaiHm 3 nutaHb
npaBoBOi MNONITUKX, 3 MUTaHb COLIaNbHOI NONITMKM Ta npaui, HaykoBusmMmu Hauio-
HanbHOro yHiBepcuteTy «lOpmnanyHa akagemia YkpaiHu imeHi Apocnasa Myaporo»,
HauioHanbHoro yHiBepcutety «Ogecbka opmandHa akagemisa», KoHctutyuinnmiim Cya,
YkpaiHu

yCTaHOBMJB:

1. Cy6’exT npaBa Ha KOHCTUTYLiNHEe NoaaHHs — BepxosHuin Cya, YkpaiHn — 3Bep-
HyBCsl 00 KoHcTuTyuiiHoro Cyny YKpaiHM 3 KNOMOTaHHAM BUPILLUTY MUTAHHS LWLOA0
BiANoBiaHOCTI KoHCTUTyuii YkpaiHn (KoHCTUTyuinHocTi) ctaten 103, 109, 131, 132,
135, 136, 137, nignyHkty 1 nyHkTy 2 po3ainy Xl «[MpukiHueBi nonoxeHHsa», ab3auy
4eTBEPTOro NyHKTy 3, ab3auy 4eTBepToro NyHkTy 5 poaginy Xl «MepexigHi nonoxeH-
Hs1» 3akoHy Ne 2453.

2. KoHctutyuiHnin Cyn, YkpaiHv, po3rnsagalyn nopylleHi B KOHCTUTYLIMHOMY
MOAAHHI MMTaHHS, BUXOOUTb 3 TaKOro.

3rigHo 3 YacTMHOLO NepLuoto ctaTTi 126 KoHCTUTyuii YKkpaiHn He3anexHicTb i Hego-
TOPKaHHICTb CyaAaiB rapaHTyioTbca KoHCTUTYUIED | 3akoHamMmu YkpaiHn. BignosigHo oo
KoHcTuTyuii YKpaiHu fisnbHiCTb cyaaiB rapaHTyeETbCS, 30KpeMa, 0COOAMBUM MOPSA-
KOM ix 0OpaHHa abo NMpuU3HaYeHHs!, 3BiNIbHEHHS 3 nNocaaun; 0OMeXeHHaAM npas cyaiB
Ha BMKOHAHHS iHLWOI onnavyBaHOi poboTu, KpiM BMKNaOaLbkoi, HayKoBOI Ta TBOPYOI;
diHaHCYBaHHAM (PYHKLiIOHYBAHHSA CyLiB Ta AiSSIbHOCTI CyO4iB BMUKJIIOYHO 3a PaxyHOK
kowTiB JepxaBHoro 6ioaxeTy Ykpainu (ctatrta 126, yacTuHa gpyra ctatTi 127, cTar-
Ta 128, ctatta 130). OTXe, OCHOBHMIN 3akoH YKpaiHM He OoMyckae 0OMEXEHHS YK
CKacCyBaHHS BCTAHOBJIEHUX KOHCTUTYLIIMHUX rapaHTin OigNbHOCTI CyaniB.

3. Ha gymky cy6’ekTa npaBa Ha KOHCTUTYLiiHE NOAaHHS, OCMOPIOBAHI MOJIOXEHHS
3akoHy Ne 2453 oOmexunu rapaHTii He3anexHoCTi cyaniB, BCTaHOBNEHI 3aKOHOM
Ykpainu «[Mpo ctatyc cynnie» Big 15 rpyaHsa 1992 poky Ne 2862-XIl 3 HacTynHumMu
3MiHamu (gani — 3akoH Ne 2862), L0 He BiANOBIAa€e YacTWHI TPETIN CcTaTTi 22, YacTu-
HaM nepLwin, apyrin ctaTTi 24, YacTMHaM NepLuin, Apyrii, cbomin cTaTTi 126, YacTuHI
nepwin ctarti 130 KoHCcTUTyLii YKpaiHu.

3.1. TBepoXeHHsa npo HekoHCTUTyuinHicTb cTtaten 103, 109 3akoHy Ne 2453,
AKMMU PEryYNOITLCS NMUTAHHSA 3BiNbHEHHS cyani 3 nocaan, BepxosHuii Cya YkpaiHu
00rpyHTOBYE TUM, LLIO B HUX HE NepenbayeHo npaea CyafiB Ha BiACTaBKY 3a CTAHOM
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3[0POB’A, WO NepeLLKoaXae NpoaoBXEeHHI0 BUKOHAaHHS 000B’A3KiB, sike iM Hanexarno
3rigHO 3 YacTuHO nepuuoto ctaTTi 43 3akoHy Ne 2862.

BignosigHo oo yactuHm n’atoi ctatTi 126 KoHcTuTyLii YkpaiHu cyaas 3BiNlbHAETLCA
3 nocaanm opraHomMm, Lo horo obpae abo NpU3HaYMB, y pasi: 3aKiHYEHHS CTPOKY, Ha
AKMA MOro oOpaHO Y MPU3HAYEHO; OOCArHEHHS CYyAAel0 LiCTOeCATU M'aTU POKiB;
HEMOXJINBOCTI BUMKOHYBATW CBOI MOBHOBaXEHHS 32 CTaHOM 340pPO0B’S; MOPYLUEHHS
CyA[Eet0 BUMON LWOA0 HECYMICHOCTI; MOPYLUEHHS Ccyaaeto Npucsarv; HabpaHHs 3aKoH-
HOI CUIM 0BBMHYBANIbBHUM BMPOKOM LLIOAO HbOrO; NPUMMHEHHS MOro rpOMaasiHCTBa;
BU3HAHHA MOro 6e3BiCHO BifACYTHIM ab0 OrofIoLIEeHHS MOMEPINM; NOJdAaHHSA Cyaaeto
3asBK Npo BiACTaBKy abo NPOo 3BiSIbHEHHS 3 MOCAAM 32 BNACHUM BaXaHHAM.

Takum 4nHoMm, B OCHOBHOMY 3akoHi YkpaiHu 3akpinneHo BUYepnHUin nepenik nig-
CTaB AJ19 3BiNIbHEHHA CyaAi 3 nocaau, WO YHEMOXIIMBIIOE 3aKOHO4ABYE PO3LUMPEHHS
4K 3BYXXEHHS LLIbOro nepeniky. BianoigHo 40 NOBHOBaXeHb, nependavyeHnx NyHKToOM 3
YacTuHU nepwoi ctatti 85, nyHKTOM 14 yacTuHu nepwoi cTtatTi 92 KoHctutyuii
YkpaiHun, BepxosHa Paga YkpaiHn mae npaBo BM3Ha4yaTh B 3aKOHax YKpaiHu nopsaaok,
YMOBW Ta HaCnNigKu 3BiNIbHEHHS CyaAi 3 nocaau.

Anania poaginy VIl KoHcTuTyuii Ykpainu Ta 3akoHy Ne 2453 nae KOHCTUTYLiHOMY
Cyny YkpaiHu nigctaBu Ans BUCHOBKY, WO BiACTaBka cyani € 0cobamBoo popmMoio
3BifIbHEHHSA MOro 3 nNocaan 3a BfacHUMM Ba)aHHAM Ta 0OymoBieHa HasiBHICTIO B
ocobu BiaNoOBiAHOro cTaxy poboTu Ha nocagi cyaai. Hacnigkom BiocTaBku €, 30kpe-
Ma, NPUMNWHEHHS CYOAE0 CBOiX MOBHOBAXEHb 3 OAHOYACHUM 30EpEXEHHSM 3a HUM
3BaHHA CyAAi i rapaHTili HeJOTOPKAHHOCTI, @ TakoX HabyTTaAM npaB Ha BunaaTy
BUXiOHOT AOMOMOrM Ta OTPUMAHHS MeHcii abo LWOMICAYHOrO A0BIYHOIO rPOLLIOBOro
YTPUMaHHS.

3BiNbHEHHS cyai 3 Nocaam 3a CTaHOM 30P0B’S BinOYyBaETLCA Yepe3a MNoripLIeHHs
CTaHy MOro 300pO0B’s, WO He Aae MOMY 3MOIrv MPOTAroM TPMBanoro 4acy abo nocTiiHO
3[iCHIOBATM CBOI MOBHOBaXEHHSA. 3BiNlbHEHHS HA Takil NiacTasi BigOyBaeTbCs y paasi,
KON cyons He HabyB npaea Ha BiacTaBky. Cyani, 3BifbHEHi 3 mocagu BHACNiOOK
HEMOXJIMBOCTI BUKOHYBATM CBOi MOBHOBaXXEHHS 3a CTAHOM 340POB’A Ta Ha NiacTaBi
NoAaHHSA 3asBM NPO BiACTaBKY, MalOTb HEOAHAKOBWUM NMPaBOBUIA CTATyC Ta Pi3Hi yMOBU
coujanbHOro 3abea3neyeHHs.

Ha aymky KoHctutyuiriHoro Cyay YkpaiHm, po3mexoBytoun y ctattax 103, 109
3akoHy Ne 2453 nigctaBu ang 3BiNbHEHHS Cyadi 3 NOCaan Yepes3 HEMOXKITUBICTb 3AiNMC-
HIOBaTV MOBHOBAXEHHS 32 CTaHOM 340POB’A Ta 32 MOro 3asiBOlO NPO BiACTaBKy, Nap-
NaMeHT goTpuMaB BUMOTU NyHKTIB 3, 9 yacTuHm n’atoi ctatTti 126 OCHOBHOro 3akoHy
Ykpainu.

Omxe, ninctas anga Bu3HaHHA ctatenn 103, 109 3akoHy Ne 2453 Takumu, L0 He Bifl-
nosigatoTb KoHCTUTYLIi YKpaiHu, HEMaE.

3.2. 3rigHo 3i ctatTteto 136 3akoHy Ne 2453 cypgi, SKuii BUMLLOB Y BiOCTaBKy,
BUNNAYyETLCSA BUXiAHA AonomMora y po3mipi 10 MicsayHMx 3apobiTHMX NnaT 3a OCTaH-
HbOIO MOCAaA0I0 (YacTUHa NepLua); y pasi AKLWOo cyaas, BiacTaBka sikoro 6yna npunuHe-
Ha y 3B’A3KYy 3 MOBTOPHMM OOpaHHAM Ha nocany, 3HOBY NOAACTb 3asBY MPO BiACTaBKY,
BMNaaTa BUXigHOi 4ONOMOIM He 34JiMCHIOETBLCS (YacTuHa apyra).

Y nepBUHHIN pegakLji HaCTUHM NepLUOi BKa3aHoi cTaTTi, aka Oyna BUM3Ha4YeHa aBToO-
POM KJIOMOTaHHA K NPeaMeT OCKapXeHHs, nepenodadvanocs: «Cyanni, Skmin BUALLIOB Yy
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BiJCTaBKY, BUMIAYYETbCHA BMXiAHA HeEoNnoaaTkoByBaHa aornomMora 'y po3mipi 10 micauy-
HUX 3apOBITHMX NaT 3a OCTAHHLOKO MOCAaA00>».

MonoxeHHsa yacTnHu nepwoi ctatTi 136 3akoHy Ne 2453 icHye y penakdii 3akoHy
Ykpainu «[1po BHECEHHS 3MiH 00 AeAKMX 3aKOHOAABYMX aKTiB YKpaiHW y 3B’A3Ky 3 npu-
nHATTAM NogaTkoBoro koaekcy Ykpainu» Big, 2 rpyansa 2010 poky Ne 2756-VI, akum i3
NepBUHHOT peaakuii YyacTuHu nepioi ctarti 136 3akoHy Ne 2453 Oyno BUKIOYEHO
CNOBO «HEONOAATKOBYBaHa».

KoHctuTyuiriHmin Cyn YkpaiHu, po3risHyBLUM Ui 3MiHW, OiAWOB BUCHOBKY, LLO B
uinomy nonoxeHHs ctatTi 136 3akoHy Ne 2453 B acnekTi nMTaHb, NOPYLUEHNX Y KOH-
CTUTYLINHOMY NOAAHHI, HE 3MIHUNCS.

HeKOHCTUTYLINHICTb 3a3HaYyeHnX NoNoxXeHb BepxoBHuin Cya YkpaiHu obrpyHTOBYE
TUM, L0 HUMU 3MEHLLEHO PO3MIP BUXiOHOI LONOMOr Cyaai y pasi BUxoay 1noro y Bif-
CTaBKy, NnependayeHunii YacTruHO TpeTboto cTaTTi 43 3akoHy Ne 2862.

KoHcTtuTyuiriHmin Cya YkpaiHm BBaxae, Lo 3a CBOEIO NPaBOBOIO NPUPOAOI0 BUXiOHA
gornomora € pazoBod GoOpMOI0 MartepianbHOi BUHAropoam npu BUXo4i cyadi y Bia-
cTaBky. BoHa BMMNNayyeTbcsi 3 METO 3a0e3MneYeHHs MOMY HasexXHUX coLjianbHOo-
nobyToBUX YMOB, a TakOX N1 CTUMYJIIOBaHHSA 0OCi0, ki nepebyBatoTb HA Nocaaj cyani,
[0 JOBrOCTPOKOBOrO BUKOHAHHS HUMMK NpodeciiHnx 000B’a3kiB. BuxigHa gonomora
HE HaNEeXnTb 00 TakKMX KOHCTUTYLIMHMX rapaHTii HE3aNeXHOCTI CyaaiB, K CyadiBCbka
BMHAropoga 4m AOBIYHE FPOLUOBE YTPUMAHHS, OCKINIbKM HE € OCHOBHUM OXEPEeioM
MaTepianbHOro 3abe3neyvyeHHs cyanis, He Mae NOCTIMHOIro XxapakTepy Ta He NMOKPUBaeE
couianbHMX pU3KnKiB, MOB’A3aHMX, 30KPEMA, i3 XBOPOOOIO, iHBaNigHICTIO, cTapicTio. Y
3B’A3KY 3 UMM MnapfiaMeHT MOBHOBaXHWI BCTAHOBMAOBATW BUXIOHY OOMOMOry Ta
BU3Ha4aTu ii po3mip. KowTtn, aki oTpUMyIOTb CyAni 9K BUXiOHY AOMNOMOrY, € OOHUM i3
BUAIB iXHBOIrO A0X04y, a TOMY 3aKOHOABELb MOXe po3rnaaaTth ix sk 06’ekT ononat-
KYBAHHS, WO Y3romXyeTbCS 3 BMMOramy 4acTuHU nepwoi ctatti 67 OCHOBHOro
3akoHy YkpaiHu.

Omxe, nigctaB ass BU3HAHHS HEKOHCTUTYUIMHUMKM NOSOXeHb cTatTi 136 3akony
Ne 2453 Hemae.

3.3. HekoHcTUTyUinHICTL nonoxeHb ctatTi 137 3akoHy Ne 2453 BepxosHuii Cyn,
YkpaiHm 06rpyHTOBYE TUM, LLIO HUMK He nepeandadvyeHo npaea ocib, ski nepedyBaloTb
Ha nocagj cyanj, Ta YfeHiB ixHix cimen Ha MeamnyHe 0O6CNyroByBaHHS, OCKiNIbKN OCMO-
proBaHa cTaTTd MiCTuTbCs B po3aini X «Ctatyc cynai y BiACTaBLi», @ TOMY CTOCYETbCSH
nvLie cynaiB y BiACTaBLi Ta YAEHIB iXHiX CIMEN.

Y 3akoHi Ne 2453 3akpinfaeHo, Wo cyaaeto € rpoOMagsiHuH YKpaiHu, 9K1in BignoBia-
HO 00 KoHcTuTyuii YkpaiHM Ta ubOoro 3akoHy npu3HaydeHun 4ym obpaHui cyaneto,
3ariMae WwTaTHy CyaaiBCbKy nocany B O4HOMY 3 cyaiB YKpaiHum i 34iCHIOE NpaBocyaas
Ha NpodecinHin OCHOBI; 3a cyaneto, 3BiNbHEHMM 3a MOro 3asBOKO NPO BiACTaBky, 36e-
piraloTbCs 3BaHHA CyAAi Ta rapaHTii HeAOTOPKAHHOCTI, BCTAHOBEHI 419 CyaAi A0 Moro
BMXOAY Y BiACTaBKy (4acTuHa nepwa ctatTi 51, yactuHa n’ata ctatti 109).

AHanis 3a3Ha4yeHnx NOJIOXKEHb Y B3aEMO3B’A3KY 3 npunmcamu ctatTi 137 3akoHy
Ne 2453 pae KoHctutyuirtHomy Cyny YkpaiHu nigctasum Ans BUCHOBKY, WO 3akoHOOa-
Belb He 3BY)XYBaB ii Aji BUKOYHO WOA0 CyAAdiB y BiACTaBLI Ta 4YEHIB iXHIX CiMen,
OCKiNIbKN TEPMIH «Cyaas», BUKOPUCTAHMIM B NMOJIOXEHHNAX Liiei CTaTTi, CTOCYETLCSA 0Ci0,
AKi nepebyBaloTb Ha Nocani cyani, Ta cynaiB y BiocTaBLi.
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Takum 4nHOM, NiacTaB anga BM3HaHHA cTaTTi 137 3akoHy Ne 2453 HEKOHCTUTYLiN-
HOIO HEMAE.

3.4. 3rigHo 3 ab3auom yeTBepTMM NYHKTY 3 po3ainy Xl «MMepexigHi NnonoxeHHs»
3akoHy Ne 2453 cynni BepxoHoro Cyay YkpaiHu, nepeBefeHi 40 BULLIMX creLiani3o-
BaHMX CYAIB YW iHWIKWX CYAiB 3arasbHOi IOPUCANKLII, MPUPIBHIOITLCA 3a CTaTycoM, Y
TOMY YUCHi 3a PiBHEM IPOLLOBOr0, CoLialibHO-NoOYTOBOro 3abesneyeHHs, A0 CyaniB
BepxosHoro Cyny YkpaiHu.

Y pasi 9KLwo cynasa Ha AeHb HabpaHHS YMHHOCTI 3akoHOM Ne 2453 3arimaB agMiHi-
CTpaTMBHY Nocaay, sika He nepenbadveHa UM 3aKOHOM, 32 HUM 36epiraloTbCst YyMOBU
MaTepiasnbHOro, coujianbHO-NOOBYTOBOr0 Ta MeaM4yHOro oOCnyroByBaHHSA 3a agMiHi-
CTPaTMBHOK MOCAAO0M0, WO NiKBiAOBAHA, A0 3aKiHYEHHS CTPOKY, HA KM Moro 6yno
npu3HadeHo (ab3au, yetTBepTuit NyHkTY 5 po3ainy Xl «MepexiaHi NonoxeHHs» 3akoHy
Ne 2453).

HeKOHCTUTYLNHICTb Ha3BaHMX NONOXeHb BepxoBHuin Cya, YkpaiHv BOayae B TOMY,
IO B HMX BCTAHOBJMIEHO NPUBINei a4ns okpemMoi kateropii cyaais, BHACNiAOK HOro nopy-
LLEHO EQMHMIA CTATyC cyaai.

BignosigHo go 4yactnHu gpyroi ctatTi 51 3akoHy Ne 2453 cyani B YkpaiHi matoTb
E€EOVHNI CTaTyC HE3aneXxHo Bif, Micus cyay B CUCTEMI CyAiB 3arafibHOi IOPUCOMKLIT Yn
aAMiHiCTpaTUBHOI Nocaau, aky cyaas obiiMae B cyf,.

KoHcTtutyuinnmin Cyn, YkpaiHm BBaxae, o 36epexeHHs 3a cynasaMu, ski yepes
3aKOHOJaBYe BCTAHOBJIEHHS MEHLLUOI KinbkocTi cyaais y BepxosHomy Cyai YkpaiHu
Oynu nepeBeneHi 00 cknany iHWKWX cyaiB 3arafibHOI PUCOMKLIIT, a TakoX 3a cyaasimu,
SKi 0BiriManu agMiHiCTpaTMBHI Nocaau, WO NiKBiAOBAHI, HANEXHOro iM BiANOBIAHO A0
3aliMaHunx nocap, piBHA MatepianbHOro, MeANYHOro Ta coLianbHO-NodyToBOro 3abes-
NeYeHHs He CTaBUTb iX Y NPUBINENOBAHE CTAHOBULLE MOPIBHAHO 3 iHLWIMMW CYyAasMMN,
OCKiNbKM B Takuii cnocié napnameHT 3abe3neymB MOXIMBICTb peanisalii HUMK rapaH-
Tilh, ycTaHOBNEHMX 3akOHOM Ne 2862.

Y 3B’A3Ky 3 HABEOEHUM HEMAE MiAcTaB A9 BUSHAHHSA HEKOHCTUTYLIMHUMM NOAO-
XeHb ab3auy 4eTBepToro nyHkTy 3, ab3auy 4eTBepToro nyHkTy 5 posginy Xl
«[epexigHi nonoxeHHsa» 3akoHy Ne 2453,

4. BignosigHo 0o 3akoHy Ykpainu «[Mpo KoHcTuTtyuiiHuin Cya, YKkpaiHM» Y KOHCTU-
TYUIMHOMY MOOAHHI Mae 3a3HayaTuCsl NpaBOBe OOrPYHTYBaHHSA TBEPOKEHb LWOA0
HEKOHCTUTYLIIMHOCTI MPaBOBOro akta abo Moro okpemMmx NonoxeHb (MyHKT 4 4acTUHU
apyroi ctatti 39); npeameTom poarnsaay KoHctutyuiiHoro Cyany YkpaiHu Moxe 0yTu
KOHCTUTYUINHE NMOAAHHS, B SKOMY BMKIAOAKOTbCA apryMeHTU i CTBEPAXYETbLCS MpPO
HEKOHCTUTYLINHICTb 3aKOHIB, IHLWIMX NPaBoBKX akTiB BepxoBHoi Pagn YkpaiHu, akTis
Mpe3unpneHTa YkpaiHn, aktiB KabiHeTy MiHicTpiB YkpaiHm, npaBoBUX akTiB BepxoBHOI
Pagon ABToHOMHOI Pecnybnikn Kpum (4actvHa nepuia ctatti 71).

3rigHo 3 nyHkToM 1 § 51 PernameHTy KoHcTuTyuiriHoro Cyny YkpaiHv KOHCTUTYLINHE
NPOBAIKEHHS y CMPaBi NiANarae NPUNMHEHHIO, SKLLO B NPOLEC MIEHAPHOro 3acigaHHA
OyayTb BUSIBNEHI NiACTaBU ONS BiAMOBU Y BiAKPUTTI KOHCTUTYLIAHONO NMPOBaayKEHHS,
nepepnbayeHi ctarteto 45 3akoHy Ykpainu «MNpo KoHcTuTyuiHuin Cyp, YkpaiHu».

Ha nymky BepxoBHoro Cyay YkpaiHm, nonoxeHHa ctatenn 131, 132, 135, nignyHk-
Ty 1 nyHkTy 2 po3dginy Xl «MpukiHuesi nonoxeHHs» 3akoHy Ne 2453 He BignoBigaloTb
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KoHcTtuTtyuji Ykpainm. OgHak, npoaHanidyBaBLUW KOHCTUTYLiMHE nogaHHs, KOHCTUTy-
uinHn Cya YkpaiHm AiNWoB BUCHOBKY, LLLO aBTOP K/IOMOTAaHHS HE HaBiB NPaBOBOro
0BrpyHTYBAHHSA HEKOHCTUTYLLIMHOCTI 3a3HadyeHux nosioxeHb 3akoHy Ne 2453, wio €
nigcTaBolo ANns BIAMOBU Y BiAKPUTTI KOHCTUTYLIMHOMO NPOBAAXEHHS Yy CNpaBsi B Ui
YaCTUWHI BIANOBIAHO 00 NYHKTY 2 cTatTi 45 3akoHy YkpaiHn «[Mpo KoHcTutyuiriHmin Cyp,
YkpaiHun». 3a Takmx o6CTaBMH KOHCTUTYLiAHE MPOBAKEHHS Yy CMPaBi B LA YaCTUHI
nignarae NPpUNMHeHHo 3rigHo 3 nyHkToMm 1 § 51 PernameHTty KoHcTtuTtyuiiHoro Cyay
YKpaiHu.

BpaxoByloun HaBegeHe Ta kepykouucb ctatramu 147, 150, 153 KoHcTtutyuii
YkpaiHu, ctattammn 39, 45, 51, 61, 63, 65, 67, 69, 73 3akoHy YkpaiHu «[1po
KoHcTtuTyuirinmin Cypg, Ykpainm», nyHktom 1 § 51 PernameHty KoHctutyuinHoro Cyny
Ykpainn, KoHctutyuinnuni Cyn Ykpainm

BMUPIiwWwwUB:

1. BusHatv Takmmu, WO BignosigatoTe KOHCTUTYUIT YKpaiHM (€ KOHCTUTYLINHUMU),
nonoxeHHs ctaten 103, 109, 136, 137, ab3aLy 4eTBEPTOro NyHKTy 3, ab3auy 4eTBep-
TOro nyHkTy 5 posainy Xl «MepexigHi nonoxeHHs» 3akoHy YkpaiHu «[1po cyaoycTpiin
i cTaTtyc cynais» Big, 7 nunHa 2010 poky Ne 2453-VI 3 HACTYNHMMM 3MiHaMW.

2. TIpUNMUHUTN KOHCTUTYLINHE NPOBAOXEHHS Yy Cnpasi WOAO0 BiANOBIOAHOCTI
KoHcTuTyuji YkpaiHu (KOHCTUTYLiIMHOCTI) nonoxeHb ctaten 131, 132, 135, nianyHkTy 1
nyHkTy 2 po3gainy Xl «[pukiHueBi nonoxeHHs» 3akoHy Ykpainu «[po cynoycTpini i cta-
Tyc cynaie» Bif, 7 nunHa 2010 poky Ne 2453-VI 3 HAacTynHMMK 3MiHAMM Ha NigcTaBsi
nyHKTy 2 cTaTTi 45 3akoHy YkpaiHn «Mpo KoHctuTyuinHuii Cya YkpaiHn» — Hesiano-
BiJHICTb KOHCTUTYLLIHOIrO NOAAaHHA BUMOram, nepeadadyeHM LM 3aKOHOM.

3. PiweHHa KoHcTtuTyuiriHoro Cyay YkpaiHu € 060B’A3KOBMM [0 BUKOHAHHA Ha
TepuTopii YkpaiHu, OCTaTOYHUM i HE MOXe BYyTn OCKapXeHe.

PiweHHa KoHcTtuTyuiiHoro Cyay YkpaiHu nignsarae ony6nikyBaHHIO Yy «BiCcHMKY
KoHcTuTyuiriHoro Cyay YkpaiHm» Ta B iHWNX 0QiLiHUX BUOAHHAX YKpaiHu.

KOHCTUTYLIVIHWIA CYA, YKPAIHN

« Summary to the Decision of the Constitutional Court of Ukraine dated
November 19, 2013 No. 10-rp/2013 in the case upon the constitutional petition of the
Supreme Court of Ukraine regarding conformity to the Constitution of Ukraine
(constitutionality) of Articles 103, 109, 131, 132, 135, 136, 137, item 2.1 of Chapter
Xll «Final Provisions», paragraph 4 of item 3, paragraph 4 of item 5 of Chapter XllI
«Transitional Provisions» of the Law of Ukraine «On the Judicial System and Status of
Judges»

The subject of the right to constitutional petition considers that the disputed
provisions of the Law of Ukraine «On the Judicial System and Status of Judges»
(hereinafter referred to as «the Law No. 2453») restricted guarantees of independence

24



BicHuk KoHcTuTyuiviHoro Cyay YkpaiHn

Ne 6/2013

of judges established by the Law of Ukraine «On Status of Judges» (hereinafter referred
to as «the Law No. 2862») which does not conform to Articles 22.3, 24.1, 24.2, 126.1,
126.2, 126.7, 130.1 of the Constitution of Ukraine.

The Supreme Court of Ukraine supports its statement concerning unconstitutionality
of Articles 103, 109 of the Law No. 2453 which regulate dismissal of a judge from office
with the fact that they do not envisage the right of a judge to resign for health reasons
which prevents execution of one’s duties which they enjoyed according to Article 43.1
of the Law No. 2862.

As the Constitutional Court of Ukraine mentioned, the Fundamental Law of Ukraine
(Article 126.5) stipulates the exhaustive list of reasons for dismissal of a judge from
office which makes impossible the legislative enlargement or narrowing of this list.
According to the authorities provided by Articles 85.1.3, 92.1.14 of the Constitution of
Ukraine, the Verkhovna Rada of Ukraine has a right to establish order, conditions and
consequences of dismissal of a judge from office in laws of Ukraine.

Analysis of Chapter VIII of the Constitution of Ukraine and the Law No. 2453 gives
grounds for the Constitutional Court of Ukraine to conclude that resignation of a judge
is a special form of dismissal from office of his/her own free will and conditioned by
relevant record of service in the office of judge. The consequence of resignation is, in
particular, termination of authorities of a judge with simultaneous preservation of a title
of judge and guarantees of immunity, as well as a right to severance allowance and
pension or monthly lifetime allowance.

Dismissal of a judge from office for health reasons takes place as a result of health
deterioration which makes impossible for him/her to perform duties during a long
period of time or permanently. Dismissal on this ground takes place in case a judge
does not have a right to resign. The judges dismissed from office as a result of failure
to perform their duties for health reasons and those dismissed from office on the
ground of statement of resignation have unequal legal status and different conditions
of social provision.

The Constitutional Court of Ukraine deems that by differentiating the grounds for
dismissal of a judge from office as a result of failure to perform duties for health
reasons and based on a statement of resignation in Articles 103, 109 of the Law No.
2453 the Parliament has abided by the requirements of Articles 126.5.3, 126.5.9 of the
Fundamental Law of Ukraine. Thus, there is no grounds to recognise Articles 103, 109
of the Law No. 2453 as non-conforming to the Constitution of Ukraine.

The Supreme Court of Ukraine supports unconstitutionality of the provisions of
Article 136 of the Law No. 2453 with the fact that they reduce (comparing to Article 43.3
of the Law No. 2862) the scale of severance allowance of a judge in case of resignation.

The Constitutional Court of Ukraine deems that by its legal nature the severance
allowance is a one-time form of material assistance when a judge resigns. It is due to
be paid in order to provide him/her appropriate social and living conditions as well as
to stimulate persons who hold office of judge to long-term performance of their
professional duties. Severance allowance does not belong to such constitutional
guarantees of independence of judges as judicial reward or monthly lifetime allowance,
since it is not a main source of material provision of judges, does not have a permanent
character and does not cover social risks related particularly to illness, physical
disability, age. In this regard the Parliament is authorised to establish severance
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allowance and define its scale. Financial means which judges receive as severance
allowance is one of a kind of their income, thus the legislator can consider it as an
object of taxation which conforms to the requirements of Article 67.1 of the Fundamental
Law of Ukraine.

Thus, there is no reason to recognise the provisions of Article 136 of Law No. 2453
as non-conforming to the Constitution of Ukraine.

The Supreme Court of Ukraine supports unconstitutionality of the provisions of
Article 137 of Law No. 2453 with the fact they do not envisage the right of persons
holding office of a judge and members of their families to medical service since the
disputed Article is in Chapter X «Status of former judges», therefore it relates to former
judges and members of their families only.

The Constitutional Court of Ukraine analysed the provisions of Articles 51.1, 109.5
in connection with Article 137 of the Law No. 2453 and came to a conclusion that the
legislator did not narrow its effect to former judges and members of their families only
since the term «judge» which is used in the provisions of the disputed article relates to
persons who hold office of judge and former judges.

Therefore, there is no reason to recognise Article 137 of the Law No. 2453 as
unconstitutional.

The Supreme Court of Ukraine considers the following provisions to be
unconstitutional because they provide privileges for certain categories of judges
which leads to violation of a single status of a judge.

According to paragraph 4 of item 3 of Chapter Xlll «Transitional provisions» of Law
No. 2453 judges of the Supreme Court of Ukraine transferred to high specialised
courts or other courts of general jurisdiction shall be treated in their status, in particular
by the level of social and living provision, to judges of the Supreme Court of Ukraine.
In case a judge holds an administrative office which is not envisaged by this law, he/
she keeps conditions of material, social and living and medical service according to
the administrative position which was abolished till the end of the term which he/she
was appointed to (paragraph four of item 5 of Chapter XllI «Transitional provisions» of
the Law No. 2453).

In this regard the Constitutional Court of Ukraine mentioned that preservation of
appropriate level of material, medical and social and living provision by judges who as
a result of legislative limitation of a number of judges in the Supreme Court of Ukraine
were transferred to other courts of general jurisdiction does not create a privileged
status for them comparing to other judges since in such a manner the Parliament
ensured them a possibility of realisation of guarantees established by the Law
No. 2862.

Therefore, there is no reason to deem paragraph 4 of item 3, paragraph 4 of item 5
of Chapter XllI «Transitional Provisions» of the Law No. 2453 as unconstitutional.

The Constitutional Court of Ukraine analysed the constitutional petition with regard
to unconstitutionality of the provisions of Articles 131, 132, 135, item 2.1 of Chapter XII
«Final Provisions» of the Law No. 2453 and came to a conclusion that the subject of
petition had not provided legal substantiation of unconstitutionality of the mentioned
provisions of the Law No. 2453 which was a reason to refuse to initiate constitutional
proceedings in the case in this part according to Article 45.2 of the Law of Ukraine «On
the Constitutional Court of Ukraine».
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Thus, the Constitutional Court of Ukraine held to recognise as conforming to the
Constitution of Ukraine (constitutional) the provisions of Articles 103, 109, 136, 137,
paragraph 4 of item 3, paragraph 4 of item 5 of Chapter Xlll «Transitional Provisions» of
the Law of Ukraine «On the Judicial System and Status of Judges» dated July 7, 2010
No. 2453-VI as amended.

As for the other part of a claim the constitutional proceedings in the case are
terminated.
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