BicHuk KoHcTuTyuiviHoro Cyay YkpaiHn

Ne 1/2014

AKTH KOHCTHTYI[THHOTO CYIY YKPATHH

IMEHEM YKPATHH

PILUEHHS )
KOHCTUTYLLINHOTO CYAY YKPAIHU

y CNpaBi 30 KOHCTUTYLIMHUM 3BEPHEHHAM rpomagsaHku [lacTyx 3iHaiou
|BOHIBHM WOOO oqbiui\?moro TNYMOYEHHS MNONOXEHHA YACTUHN TPUHAOUATOI
crarti 37 3akony Ykpainu «[Tpo gepxasHy cnyx6y» B CUCTEMHOMY 3B 83Ky
3 MONOXEHHAMM MYHKTY 2 4OCTUHM NepLioi, yacTuHu gpyroi ctatti 40
Kopekcy 3akoHis npo npawwo Ykpainu, ctatti 21 3akony Ykpainu
«[1po OCHOBHI 30COAM COLIANBHOTO 30XMCTY BETEPAHIB NPAL
TO IHWWX FPOMALSH NOXMOTO Biky B YKPQiHi»

M.Knis CnpaBa Ne 1-14/2013
26 nuctonana 2013 poky
Ne 11-pn/2013

KoHnctutyuivinmin Cyn Ykpaium y cknagi cyanis:

OBuyapeHka B’auecnaBa AHApiioBU4Ya — rosioBYy04Oro,
Baynina lOpis BacunboBuua,

BpuHueBa Bacuna imutpoBuya,

BposiueHka Cepria JleoHigoBuua,

FonoesiHa AHaTonisa CepriioBuua,

lN'ynetas Muxaiina Mupocnaeosuua,

3anopoxus Muxaiina NeTpoBuua,

Kacminina OnekcaHpgpa BonogumupoBuua,
Konoca Muxaina IeaHoBu4a,

JinTtBnHoBa OnekcaHngpa MukonaioBu4a,
Mapkyw Mapii AHAPIIBHMK,

MaceHioka OnekcaHgpa Muxainosuua,
Cepreituyka Onera AHaTosiioBu4ya — JonoBigaya,
Creutoka MNeTpa BorgaHoBuya,

Tynuubkoro Onekcangpa MukonanoBuya,
WanTtanmn Hatani KOCTAHTUHIBHM,

LWvwkina BikTtopa IBaHOBUMYa,

PO3rNsHYB Ha MJeHapHOMY 3acigaHHi crpaBy 3a KOHCTUTYLIMHMM 3BEPHEHHSAM
rpomagsHkm MNMactyx 3iHaiam IBaHiBHY WoA0 OILLINHOIO TAIYMAYeHHS MOMOXEHHS Yac-
TUHW TpUHaaUaToi ctaTTi 37 3akoHy YkpaiHu «[po aepxasHy cnyx06y» Big, 16 rpyaHs
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1993 poky Ne 3723-XIl (BimomocTi BepxoBHoi Paaun Ykpainu, 1993 p., Ne 52, cT. 490)
3 HacTynHUMK 3MiHamMmu (gani — 3akoH Ne 3723) y CUCTEMHOMY 3B’S13KY 3 MONOXEHHS-
MU NYHKTY 2 YaCcTUHW NepLuoi, YacTuHU apyroi ctaTTi 40 Kogekcy 3aKoHiB Npo npaLio
Ykpainu (gani — Kogekc), ctatTi 21 3akoHy YkpaiHu «[1po OCHOBHI 3acaau coujanbHO-
ro 3axXMcTy BeTepaHiB npadli Ta iHLWWX rpoMaasH NoXunaoro Biky B YkpaiHi» Big, 16 rpya-
Ha 1993 poky Ne 3721-XIl (BigomocTi BepxosHoi Pagn Ykpainn, 1994 p., Ne 4, cT. 18)
3 HaCTynHUMK 3mMiHamMu (gani — 3akoH Ne 3721).

MprnBooom ang po3rnaay cnpasu 3rigHo 3i ctattamm 42, 43 3akoHy Ykpainu «[1po
KoHcTutyuiiHun Cyp, YkpaiHm» CTano KOHCTUTYUiINHE 3BEPHEHHS TPOMasHKM
Mactyx 3. I.

MigcTaBoto ons po3rnsaay cnpasw BignoBioHO Ao ctatTi 94 3akoHy YkpaiHu «[1po
KoHcTtutyuiriHnin Cyp, YkpaiHm» € HasiBHICTb HEOAHO3HAYHOrO 3aCTOCYBAHHSA CyaamMu
YKpaiHu Ta iHWKMM opraHaMmn Oep>KaBHOi BNaany NOMOXEHHSA YaCTUHMN TPUHAOUATOI
ctatTi 37 3akoHy Ne 3723.

3acnyxaswu cygat-gonosigada Ceprendyka O. A. Ta gocnigmelum maTtepianu
cnpaswu, y TOMY 4nchi no3uuii, axki sBucnosunu MNMpesunpeHTt YkpaiHu, fonosa BepxoBHOI
Paown Ykpainn, lNMpem’ep-miHicTp YkpaiHu, MiHiCTepCTBO toCTuLUii YKpaiHW, HayKOBLI
IHCTUTYTY gepxaBu i npasa iMm. B. M. Kopeubkoro HAH YkpaiHn, KniBCbkOro Hauio-
HaNbHOro YyHiBepcuteTy iMeHi Tapaca LleByeHka, HauioHanbHOro yHiBepcutety
«Opecbka topuandHa akagemis», HauioHanbHoro yHisepcutety «lOpuanyHa akagemis
Ykpainu imeHi Apocnasa Mygporo», KoHctutyuinHuin Cyg, Ykpainm

YyCTaHOBMB:

1. N'pomagsaHka MacTyx 3. |. 3BepHynacsa 0o KoHctutyuinHoro Cyay YkpaiHm 3 Kno-
NOTaHHAM JaTtn OodiuinHe TAyMa4yeHHS MOJSIOKEHHS YaCTUHU TpUHaaUaToi ctatti 37
3akoHy Ne 3723, BiANOBIAHO A0 SIKOrO AEpPXaBHUM CNYyXOO0BUAM Yy pasi BUxoay Ha
MEHCIl0 3a HAsiBHOCTI CTaxy AepXaBHOi Cnyx6u He MmeHwe 10 pokiB BMMNAYyeTbCS
rpowoBa gonomora B po3mipi 10 MicayHMX nocagoBuxX oOKnadiB, y CUCTEMHOMY
3B’A3KY 3 MOIOXKEHHSMU NYHKTY 2 4HaCTUHM NepLuoi, YacTuHu gpyroi ctaTTi 40 Kogekcy,
ctatTi 21 3akoHy Ne 3721 B acnekTi Takux NUTaHb:

— 3a HasIBHOCTI SKMX YMOB (MiACTaB) AepXaBHUM Cnyx00BeLb y pasi BUXoay Ha
MEHCIi0 Mae NpaBo Ha OTPUMAHHSA rPOLLIOBOI AonomMoru B po3mipi 10 micsuyHMX noca-
LOBWNX OKNafiB 3rigHO 3 YaCTUHO TpUHaAUATO cTaTTi 37 3akoHy Ne 3723;

— yu nepenbadyeHe 3akoHoMm Ne 3723 ana HagaHHA rpOLLOBOI AONOMOr B PO3MIpI
10 micsa4HMX NOCagoBMX OKMAAIB y pasi BMXOAYy Ha MEHCIlo, KPiM HasiBHOCTI npasa
BUXO/Zy Ha MEHCI0 Npu 3BiNlbHEHHI 3 POOOTM Ha MiACTaBi NYHKTY 2 YaCTMHW NepLLUOi,
YyacTuHu gpyroi ctaTTi 40 Kogekcy Ta HassBHOCTI CTaxy AepXXaBHOI CyX6u He MeHLule
10 pokiB, 0OCArHEHHS AeP>XXaBHUM CNYy>XO0BLIEM MEHCINHOIO BiKY.

HeoOxigHicTb B OiLiiHOMY TNyMayeHHi MONOXEHHS YaCTUHU TPUHAALUATOI cTaT-
Ti 37 3akoHy Ne 3723 MNacTtyx 3. |. 06rpyHTOBYE HEOQHO3HAYHMM MNOr0 3aCTOCYBAHHAM
cygamn YkpaiHn Ta T0NOBHUMM KOHTPOJSIbHO-PEBI3INHUM yNpaBAiHHAM YKpaiHu, wo
MPU3BENO A0 NOPYLUEHHS ii MpaBa Ha CoujanbHUIN 3aXUCT.

2. KoHcTuTyuinHni Cya Ykpainuv, BUPIiLWYOYM NOPYLLEHI B KOHCTUTYLIMHOMY 3Bep-
HEHHI NMTaHHS, BUXOOUTb 3 TAKOro.
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2.1. YkpaiHa € gemoKkpaTu4yHa, coujanbHa, NpaBoBa Aep)xasa; npasa i cBodoan
AOMHN Ta iX rapaHTii BU3HavyaloTb 3MICT i CNPSIMOBAHICTb AisSIbHOCTI AepXXaBu;
B YKpaiHi BUBHAETbLCA i Ai€ NPUHLMN BEPXOBEHCTBA Npasa; rpoMaasHu MatoTb NpaBo
Ha coujanbHWin 3ax1cT (cTaTtTa 1, yacTmHa gpyra cTaTtTi 3, YacTuHa nepLua cTatTi 8,
yacTuHa nepla ctatTti 46 OcHOBHOro 3akoHy YKpaiHu).

CknagoBoOK KOHCTUTYLLIMHOIO Npasa Ha CoujanbHUIA 3aXUCT € NPaBOo Ha MEHCINHe
3abe3nevyeHHa (ab3al, neplwuin NyHKTYy 5 MOTMBYBasIbHOI YacTUHU PilleHHs
KoHcTtutyuinHoro Cyay Ykpainu Big 11 xxoBTHa 2005 poky Ne 8-pn/2005).

BionoBigHO 00 NyHKTY 6 YacTuHM nepioi ctaTtTti 92 KoHcTuTyuii YkpaiHu OCHOBU
coujanbHOro 3axucTy, GopMu i BUAW MNEHCINHOro 3abe3neyeHHs BU3HAYAKTbCS
BUKJTIOYHO 3aKOHaMM YKpaiHu.

MpaBo Ha NeHciHe 3abe3neyYeHHs, 3arasbHi YMOBM NPU3HAYEHHS NMEHCIN, NOpsa0K
iX HapaxyBaHHS Ta PO3MipU BM3HAYalOTbCH, 30KpeMa, 3akoHamMmun YkpaiHm «[1po neH-
CiliHe 3abe3neyveHHs» Big 5 nuctonaga 1991 poky Ne 1788-XIl 3 HaCTynHMMU 3MiHa-
My, «Mpo 3aranbHOOOOB A3KOBE [AEpXKaBHE MEHCINHe CTpaxyBaHHA» Big, 9 nunHsa
2003 poky Ne 1058-1V 3 HacTynHUMMN 3MiHaMWU.

3a 3MiCTOM BKa3aHKX 3aKOHiB MpaBo Ha MeHCilo 3a BikoM ocoba HabyBae He nuile
nicns gOCArHEHHS 3arasibHOBU3HAYEHOr0O MEHCIMHOIO BiKY YM MEHCIMHOrO BiKy, BCTa-
HOBJIEHOIO CMeujaibHUM 3aKOHOOABCTBOM, @ TakOX Yy padi 4OCTPOKOBOrO BUXOAY Ha
neHcito 3a NeBHMx 06cTaBuH. Tak, y cTaTTi 21 3akoHy Ne 3721 nepenbayeHo Bunaaxu,
KON MEHCINHWI BiK AN151 BU3HAYEHOr O B Hill KOa 0Cib, 3oKkpema Aep>KaBHUX CIy>KO0B-
LB, 3HMXXEHO Ha NiBTOPa POKY MOPIBHSAHO i3 3arafilbHOBCTAHOBIEHUM.

lMeHCiNHI NPaBOBIOAHOCUHM NEBHUX KaTeropi ocid, y ToOMy 4YnChi TUX, SKi MaloTb
CTaTyC OepXaBHOro CnyxO00BLS, PerynoiTbCs OOAATKOBO TaKOX ChneuianbHUMN
3aKkoHaMu abo OKPEMUMU MOJSTIOKEHHAMWN BKa3aHMX 3aKOHIB.

2.2. 3acagn pepXxaBHOi cnyxbu, ymMOBM, NOPSOOK peanisauii rpoMagsHamm
YkpaiHu npaBa Ha gep>xaBHy ciyx0y, a TakoX npaBa Ha NeHciliHe 3abe3neyeHHs oep-
>XaBHUX CNYy>X00BLB BPEry1bOBaHO 3aKOHO4ABCTBOM MPO Aep>XXaBHY Cy>O0y.

MpaBo Ha oaepXaHHs NeHCIi AepXaBHUX CNYXOO0BLIB MalOTb HYOJNOBIKK, SIKi 4OCAT-
nn Biky 62 poku, Ta XiHKW, SKi AOCAMNX NEeHCIMHOro Biky, BCTAHOBJIEHOrO cTaTTeto 26
3akoHy YkpaiHu «[po 3aranbHOOOO0B’A3KOBE AEpPXaBHE MEHCIIHE CTpaxyBaHHSA», 3a
HasiBHOCTi CTPaxoBOro cTaxy, HeoOXiAHOro Ans NPU3HaYeHHs NEHCIi 3a BIKOM Y MiHi-
MasnibHOMYy pPO3Mipi, nepeandavyeHoro ab3auomM MepLlnM YacTUHM NepLloi cTaTTi 28
3akoHy YkpaiHn «[Mpo 3aranbHOOOOB’A3KOBE Aep)XaBHE MeHCiliHe CTpaxyBaHHSA»
(nani — cTpaxoBuin CTax), y TOMY YUCHi CTaxy AEP>XaBHOI CNYy>XOW He MEHLU K
10 pokiB, Ta SKi Ha Yac AOCArHEeHHs 3a3Ha4eHOoro BiKy NpaLoBann Ha nocagax aep-
XaBHUX CNY>XO0BLIB, a TakoX 0cobu, fki MaloTb He MeHLW ik 20 pOKiB CTaxy poboTun
Ha nocagax, BioHEeCeHUX 00 KaTeropin nocap gepXaBHUX CNYXOO0BLIB, HE3aNexXHo
Bif, Micus po60OTM Ha Yac AOCHArHEHHs 3a3Ha4eHOoro Biky (YacTuMHa neplia ctatTi 37
3akoHy Ne 3723).

LepxaBHUM cny>X00BUSM Yy pasi BUXO4y Ha NEeHCIlo 3a HABHOCTI CTaxy Aep>KaBHOI
cny>x6u He meHLe 10 pokiB BUMIaY4yeTbCS rpoLloBa aonomMora B po3mipi 10 MicsauHux
nocagoBmMX OKMaAdiB (HacTuHa TpuHaaudara ctatTi 37 3akoHy Ne 3723).

Takum 4MHOM, rpolloBa gonomora B po3mipi 10 MicsyHMX mocaaoBux OknagiB
BUMIQYYETHCH AEPXKaBHOMY CIYy>KOO0BLIIO 32 YMOB BMXOAY Ha MEHCi0 3 nocaan nep-
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>KaBHOr0 CNY>XO0BLS Ta HAABHOCTI CTPAXOBOr0 CTaXy, Y TOMY YMCHIi CTaxy AeP>XXaBHOI
cnyx6u He meHwe 10 pokiB. XKoaHMX 1,00aTKOBUX YMOB 4151 BUMATU FPOLLOBOi A0MN0-
MOr1 Oep>XXaBHOMY CNy>KO0BLIIO Y pasi BUXOAY MOro Ha NeHcCilo B YaCTUHI TPMHAOUATIN
ctatTi 37 3akoHy Ne 3723 He BCTaHOBJEHO.

KoHctutyuinhuin Cyn, YkpaiHM 3a3Hadae, Lo rpoloBa aornomMora, nepeandadeHa
BKa3aHMM 3aKOHOOABYMM MOJSIOXKEHHAM, Mae pa3oBuin xapaktep. NMpaBo Ha ii ogep-
>KaHHS NMOB’si3aHe 3 MEBHUM CTakeM PoO0TM 0COOM Ha Nocaki AEP>XKABHOIO CNyX60BLS
Ta NMPUMNUHEHHSIM Liei poB0TK y 3B’A3KY 3 BMXOJ0M Ha MEHCI0 AeP>XaBHOr0 CIy>00B-
us. Tomy po3sipBaHHS TPY4OBOrO OOroBOpPY 3 AEPXaBHMM CyXOO0BLIEM 3 MigcTas,
BU3HAYEHMX Yy MyHKTI 2 4acTuHu nepwoi ctatti 40 Kogekcy (3okpema, BUSABAEHOI
HEeBIONOBIOHOCTI MpauiBHMKA 3aMaHili nocani abo BMKOHYBaHi pobOOTI BHACHIAOK
CTaHy 340PO0B’S, KU NepeLLKOKaE NPOAOBXEHHIO AaHOi pobOoTKN), HE MOXE HiBesto-
BaTM NPaBO AEPXABHOIO CNyX60BLUSA Ha OTPMMAHHSA 3a3Ha4€HOi rPOLLIOBOT 4OMOMOrHn
3a YMOBUW HasiBHOCTi CTaxy AepXaBHOi ciy>kou He meHLie 10 pokiB..

OTxe, oepxaBHUIN Cnyx60BeLb Yy pasi LOCTPOKOBOro (He paHille Hix 3a nisTopa
POKY OO BCTAHOBJIEHOrO 3aKOHO4ABCTBOM CTPOKY) BUMXOAY Ha MEHCI0 Oep>XaBHOro
cnyx00BLS Ha NiACTaBi NYHKTY 2 YacTuHW nepLuoi ctaTTi 40 Koaekcy y 3B’a3Ky 3 BUSIB-
JIEHOIO HEBIOMOBIOHICTIO 3ariMaHin nocagi 3a CTaHOM 300POB’S Ta HEMOXIIMBICTIO
nepeBeneHHs, 3a MOoro 3rofoto, Ha iHWy poboTy BiAMNOBIAHO A0 YaCTMHU APYroi cTaT-
Ti 40 Kogekcy, 3a HassBHOCTI CTaxy gepxaBHOi cnyx6u He meHwe 10 pokiB i CTpaxoBo-
ro cTaxy, SK i iHWWi aepxaBHi CNyxx00BLi, SKi BUXOAATb HA MNEHCIl0 3 Nocan, AepXXaBHUX
Ccny>X00BLB Micnsa AOCArHEeHHs BiKy, 3a3HAYE€HOro B YacTUHI nepLlin ctaTtTi 37 3akoHy
Ne 3723, mae npaBo Ha OTPUMaHHS rPOLLIOBOI AONOMOru B po3mipi 10 MicayHux noca-
[OBUX OKnaais.

BpaxoBytoun BuknageHe Ta Kepytouucb ctartamm 147, 150, 153 KoHctuTyuii
Ykpainu, ctattamn 51, 62, 63, 66, 67, 69, 70, 95 3akoHy YkpaiHu «[Mpo KOHCTUTYLUIiHWIA
Cya YkpaiHun», KoHctutyuinHunia Cypg, Ykpainm

BUPIiwmwuB:

1. B acnexTi KOHCTUTYLINHOIO 3BEPHEHHS MOJIOXEHHA YaCTUHN TPUHAAUATOI CTaT-
Ti 37 3akoHy Ykpainu «[1po aepxaBHy cnyx6y» Big 16 rpyaHa 1993 poky Ne 3723-XII
3 HaCTynmHUMKU 3MiHaMM B CUCTEMHOMY 3B’A3KY 3 MOJIOXEHHSAMU MYHKTY 2 YaCTUHMU
nepLwoi, yactnHn gpyroi ctatti 40 Kogekcy 3akoHiB npo npauto YkpaiHm, ctatTi 21
3akoHy YkpaiHu «[1po 0CHOBHI 3acaaun coLuianbHOr0O 3axXMCTy BETEPAHIB NpaLl Ta iHLWnX
rpomMazsiH NoXunoro Biky B YkpaiHi» Big, 16 rpyaHs 1993 poky Ne 3721-XIl 3 HacTynHu-
MK 3MiHaMK HEeOOXiOHO PO3YyMIiTM Tak, WO Y pa3i AOCTPOKOBOrO BUXOAY Ha MEHCIo
[epPXaBHOro CNy>00BLS 3 MOcaay B OpraHax Aep>kKaBHOi BNaAM BiAMOBIAHO [0 YMHHO-
ro 3aKOHOJABCTBA AEPXaABHUI CNyXXOO0BELb 32 HASBHOCTI CTaXy AepXXaBHOI Cly>X0ou
He MmeHwe 10 pokiB i CTPaxoBOro CTaxy, HEOOXiAHOro ANns NPU3HaYeHHs MeHCIii 3a
BIKOM Yy MiHiManbHOMYy po3Mipi, NnependayeHoro absaLom nepLmnm YacTUHM NepLloi
cTartTi 28 3akoHy YkpaiHu «[1po 3aranbHOOO0B’A3KOBE AepKaBHE MEHCIIHE CTpaxy-
BaHHS1», MA€E NPaBO Ha OTPUMAaHHS rPOLLIOBOT A0MOMOry B po3mipi 10 MicsauHMx noca-
LOBUX OKNaaiB, sike He MoB’aA3aHe 3 AOCSATHEHHSAM MEHCIMHOIO BiKy, BU3HAYEHOro B
YyacTuHi nepwwin ctatTti 37 3akoHy YkpaiHu «[1po aep>kaBHy Cnyxoy».
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2. PiweHHa KoHctutyuiriHoro Cyay YkpaiHu € 000B’I3KOBUMM [0 BUKOHAHHS Ha
TepuTopii YKpaiHn, OCTaTOYHUM i HE MOXe OyTr OCKapXeHe.

PiwweHHa KoHcTtutyuitHoro Cyany YkpaiHu nignsarae onyOnikyBaHHIO Yy «BicHuky
KoHcTtuTtyuinHoro Cyay YkpaiHn» Ta B iHLWIMX OQILiHUX BUAAHHAX YKPaAiHW.

KOHCTUTYLIVHWIA CYL, YKPAIHA

« Summary to the Decision of the Constitutional Court of Ukraine No.11-rp/2013
dated November 26, 2013 in the case upon the constitutional appeal of citizen
Zinayida Ivanivna Pastukh on the official interpretation of the provision of Article 37.13
of the Law of Ukraine «On Civil Service» in system connection with the provisions of
Articles 40.1.2, 40.2 of the Labour Code of Ukraine, Article 21 of the Law of Ukraine
«On Basic Principles of Social Protection of Labour Veterans and Other Elderly
Citizens in Ukraine»

Citizen Zinayida Pastukh applied to the Constitutional Court of Ukraine with a
constitutional appeal to provide the official interpretation of the provision of Article 37.13
of the Law «On Civil Service» (hereinafter referred to as «the Law No. 3723») according
to which civil servants having a civil service record of no less than 10 years in case of
preterm retirement have the right to receive allowance in the amount of 10 monthly
position salaries in system connection with the provisions of Articles 40.1.2, 40.2 of the
Labour Code of Ukraine (hereinafter referred to as «the Code»), Article 21 of the Law
of Ukraine «On Basic Principles of Social Protection of Labour Veterans and Other
Elderly Citizens in Ukraine» (hereinafter referred to as «the Law No. 3721»). As a
ground for the official interpretation the applicant states inconsistent application of
this provision by courts of Ukraine and the Main Control and Revision Office of Ukraine
which has led to violation of her right to social protection.

Considering the issues raised in the constitutional appeal, the Constitutional Court
of Ukraine stated the following.

The right to pension provision is a part of the constitutional right to social protection
(paragraph 1 of item 5 of the motivation part of the Decision of the Constitutional Court
of Ukraine dated October 11, 2005 No. 8-rp/2005).

The right to pension provision, general conditions of assignment of pensions, order
of their calculation and scales shall be defined, in particular by laws of Ukraine «On
Pension Provision», «<On Mandatory State Pension Insurance».

Pursuant to the content of the mentioned laws a person acquires a right to
retirement pension not only after attainment of the general established pension age or
pension age provided by special legislation but also in case of preterm retirement
under certain circumstances. Therefore, Article 21 of the Law No. 3721 envisages
cases when pension age for specific categories of individuals defined in this article, in
particular, civil servants, is reduced by 1.5 years comparing to the generally established
age.

Pension legal relations of certain categories of individuals, in particular those who
have a status of a civil servant, are also regulated additionally by special laws or
separate provisions of the mentioned laws.
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The right to civil service pension is provided to men who attained the age of 62 and
women who attained the pension age established by Article 26 of the Law of Ukraine
«On Mandatory State Pension Insurance» provided they have pensionable service
necessary for assignment of retirement pension on minimal scale envisaged by
paragraph one of Article 28.1 of the this Law, in particular civil service record of no less
than 10 years and who were holding office of a civil servant by the time of attainment
of the mentioned age, as well as persons who have civil service record of no less than
20 years regardless of a place of work by the time of attainment of the mentioned age
(Article 37.1 of the Law No. 3723).

In case of retirement a civil servant having a civil service record of no less than
10 years shall be assigned allowance in the amount of 10 monthly position salaries
(Article 37.13 of the Law No. 3723).

Thus, allowance in the amount of 10 monthly position salaries shall be assigned to
a civil servant on condition of retirement from civil service and pensionable service,
including civil service record of no less than 10 years. Article 37.13 of the Law No. 3723
does not provide any other additional conditions for assigning allowance to a civil
servant in case of retirement.

The Constitutional Court of Ukraine states that allowance envisaged by mentioned
legislative provision has a one-time character. The right to receive it is connected to a
certain record of service of an individual in the office of civil servant and termination of
this service in view of retirement on civil servant pension. Therefore, dissolution of a
labour contract with a civil servant shall not mitigate the right of a civil servant for
assignment of the mentioned allowance provided he/she has a civil service record of
no less than 10 years.

Thus, a civil servant, in case of preterm (not earlier than 1.5 years prior to the
legislatively established term) retirement on civil servant pension on the grounds of
Article 40.1.2 of the Code in case of inconsistency with the office for medical reasons
and impossibility of voluntary transfer to other office according to Article 40.2 of the
Code, provided he/she has a civil service record of no less than 10 years and
pensionable service, shall have a right to allowance in the amount of 10 monthly
position salaries, as other civil servants who retire from civil service after attainment of
the age established in Article 37.1 of the Law No. 3723.

Thus, the Constitutional Court of Ukraine held that the provisions of Article 37.13 of
the Law of Ukraine «On Civil Service» in system connection with the provisions of
Articles 40.1.2, 40.2 of the Labour Code of Ukraine, Article 21 of the Law of Ukraine
«On Basic Principles of Social Protection of Labour Veterans and Other Elderly Citizens
in Ukraine» shall be understood as reading that in case of preterm retirement of a civil
servant from office in state bodies according to the effective legislation a civil servant
having a civil service record of no less than 10 years and pensionable service necessary
for assignment of retirement pension on minimal scale envisaged by paragraph 1 of
Article 28.1 of the Law of Ukraine «<On Mandatory State Pension Insurance» shall have
a right to receive allowance in the amount of 10 monthly position salaries which is not
related to attainment of the pension age established by Article 37.1 of the Law of
Ukraine «On Civil Service».
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