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AKTH KOHCTHUTYI[IHHOIO CY]Y YKPATHU

IMEHEM YKPAIHU

BMCHOBOK )
KOHCTUTYLIIAHOIO CYAY YKPATHU

y CnpaBi 3a 3sepHeHHsm BepxosHoi Pagm Ykpainu
NpPO HALAHHSA BUCHOBKY LLLOAO BiANOBIAHOCTI 3AKOHOMPOEKTY
NPO BHECEHHSs 3MiH 1o KoHCTMTyLii YKpaiHU Woao HEAOTOPKAHHOCTI
HapoAHMX AenyTaTie Ykpainu Ta cyaais Bumoram craten 1571 158
KoHctuTyuii Ykpainu

M. Knis Cnpasa Ne 1-14/2015
16 yepBHa 2015 poky
Ne 1-8/2015

Koucturyuivinmi Cyn Ykpainm y cknagi cyapis:

BayniHa lOpia BacunboBu4ya — rosoByt4oro,
BpuHueBa Bacuna MmutpoBuya,
BpoogiueHka Cepria JleoHigoBu4a,

N'ynbTas Muxaina Mupocnaesoeuua,
3anopoxusa Muxaiina MeTposuua,
Kacminina OnekcaHgpa BonogumupoBuua,
JintBuHoBa OnekcaHgpa MukonaioBu4a,
MenbHuka Mukonu IBaHOBU4A,

Caca Cepria BonogumupoBuua,
Cepreituyka Onera AHatoniioBuya — 00MOBigaya,
Creutoka MNeTtpa BorgaHoBuya,

Tynuubkoro OnekcaHngpa MukonaroBuya,
LWanTtanu Hatani KOCTAHTUHIBHMK,

LlleByyka CtaHicnaBa BonogumupoBu4a,
LvwkiHa BikTtopa IBaHOBMua,

PO3MSAHYB Ha NieHapHOMY 3acifaHHi crnpasy NPo HaAaHHA BUCHOBKY LLOAO BifAno-
BiOHOCTI 3aKOHOMPOEKTY NPO BHECEHHS 3MiH 40 KOHCTUTYLi YKpaiHu Wwoao HenoTop-
KaHHOCTiI HapogHux genytaTiB YkpaiHn Ta cyanis (peectp. Ne 1776) Bumoram cra-
Ten 157 i 158 KoHcTuTyLii YkpaiHu.

MpuBOoAOM Onsa po3rnagy crnpasu BiANoOBiAHO A0 cTaTTi 159 KoHcTuTyuii YkpaiHu
CcTano HagxomkeHHs 0o KoHctuTtyuinHoro Cyay YkpaiHm 3aKkOHOMPOEKTY MpoO BHECEH-
HS 3MiH 00 KOHCTUTYUIT YKpaiHM Woa0 HeLOTOPKAHHOCTI HAPOOHUX aenyTaTiB YkpaiHu
Ta cypais 3rigHo 3 lNMocTtaHoBol BepxoBHOi Pagu Ykpainm «[1po HanpaBneHHa 0o

6




BicHuk KoHcTuTyuiviHoro Cyay Ykpainm
Ne 42015

KoHcTtuTyuiriHoro Cyny YkpaiHu 3aKOHOMNPOEKTY MPO BHECEHHS 3MiH A0 KOHCTUTyLii
YKpaiHu Wwoa0 HegoToOpPKaHHOCTI HApPOAHUX AenyTarTiB YKpaiHu Ta cynais» Big, 5 NtoToro
2015 poky Ne 152-VIIl ana HagaHHS BUCHOBKY LLOA0 MOro BiANOBIAHOCTI BMUMOram cta-
Ten 157 i 158 KoHcTuTyuii YkpaiHu.

MigpcTaBoio Ana Ppo3rnsaay cnpasn € HeoOXiaHICTb HagaHHs KoHcTuTyuiriHum Cyoom
YKpaiHM BMCHOBKY LLOAO0 BiAMNOBIAHOCTI 3a3HA4eHOro 3akKOHOMPOEKTY BMMOram crta-
Ten 157 i 158 KoHcTuTyuii YkpaiHu.

3acnyxaBwun cyaar-gonosigada Ceprendyka O. A. Ta gocnigyslumM maTtepianm
cnpaeu, KoHcTtutyuinHmn Cypg, YkpaiHm

ycTaHOSBMB:

1. BepxoBHa Papga YkpaiHu 3rigHO 3 [locTtaHoBOW «[1p0o HanpaBneHHs 00
KoHcTtutyuinHoro Cyay YkpaiHu 3akOHOMPOEKTY NP0 BHECEeHHSA 3MiH A0 KOoHCTUTyLii
YKpaiHu Wwoa0 HegoTOPKaHHOCTI HAPOAHWX AenyTarTiB YKpaiHu Ta cyaais» Big, 5 NtoToro
2015 poky Ne 152-VIII 3BepHynacs oo KoHctutyuinHoro Cyay YkpaiHm 3 KNnonoTaHHAM
[aTy BUCHOBOK LLIOA0 BiANOBIAHOCTI 3aKOHOMNPOEKTY NP0 BHECEHHS 3MiH A0 KOHCTUTYL,i
YKpaiHM Wwoao HeOOTOPKAHHOCTI HApOAHMX AenyTaTiB YkpaiHu Ta cyahiB (peecTp.
Ne 1776) (nani — 3akoHonpoekT) BumMmoram ctaten 157 i 158 KoHcTtuTyuji YkpaiHu.

3aKOHOMPOEKTOM NPOMNOHYETLCS:

«l. BHectn oo KoHcTtuTyuii YkpaiHn (BigomocTi BepxoBHoi Paan Ykpainu, 1996 p.,
Ne 30, cT. 141) Taki 3mMiHu:

1. YacTtuHun nepuay Ta TpeTio cTaTTi 80 BUKIIOUNTN.

2. YactuHy TpeTio cTaTTi 126 BUKNacTu B Takin penakuji:

“Cynns He moxe 6yt 6e3 3roay Bulioi paan 1oCcTuLii 3aTpyuMaHuni Ta 0 HbOro He
MOXe OyTu 3acTOCOBaAHO 3anobixXHUI 3axia, y BUAI TPMMaHHSA Nig, BApTOO [0 BUHECEH-
HS1 0OBMHYBaJIbHOrO BUPOKY CYAO0M, 3a BUHATKOM 3aTPMMaHHS Npu BYNHEHHI abo 6e3-
nocepenHbO NiCAS BYUMHEHHS TSXKKOIO Y OCOBANBO TAXKKOIO 3M104MHY NPOTU XUTTS Ta
3[10pOB’A 0cobun”.

3. CtatTio 129 nicng yacTuUHW NepLUOi A0MOBHUTN HOBO YaCTUHO Takoro 3MicTy:

“NMpUTArHeHHsa cyaais 00 OPUAVYHOI BiANOBIAANbHOCTI 3AIMCHIOETLCA Ha 3araibHUX
nigctaBax. Cynaji He MOXyTb OYTV NPUTArHYTI 00 IOPUAMYHOI BiANOBIAANbHOCTI 32 AifH-
HS, BUMHEHI Y 3B’S13KY 3i 3OiMCHEHHAM NpaBocyans, KpiM BUNaaKiB yxBasieHHs 3aBigo-
MO HEenpaBOCYAHOro Cy[OBOro PilEHHS, MOPYLUEHHS NpPUCArn cynai abo BUMHEHHS
ANcuMniHapHOro NPaBonoOpPYyLUEHHS”.

Y 3B’S13Ky 3 UMM YaCTUHW APYry — N’aTy BBaXKaTu BignoBigHO YaCTUHAMM TPETLOIO —
LLOCTOIO.

II. MpuKiHUEBI NONOXEHHSA

1. Llein 3akoH Habnpae YNHHOCTI 3 AHSA, HACTYNHOro 3a AHEeM MOoro onyonikyBaHHS,
KPiM NYHKTY 2 po3ainy | 3akoHy.

2. NyHKT 2 po3ainy | 3akoHy Habupae YNHHOCTI 3 AHSA, HACTYMHOro 3a AHEM onyo6i-
KyBaHHS LbOro 3akoHy, y pasi SKL0 Ha AEHb, WO nepenye gHIo onybikyBaHHS LIbOro
3akoHy, Buiia paga tocTuLji € NOBHOBaXHOIO.

3.Y pasi gKL0 Ha AeHb, Lo nepeaye aHo onyonikyBaHHNA Liboro 3akoHy, Bulia paga
IOCTULT HE € MOBHOBAXHOO, NYHKT 2 po3ainy | 3akoHy Habupae YNHHOCTI Yepes AecaTb
OHIB 3 AHSA (pOpPMYBaHHS MOBHOBAXHOr0 ckiiaay Buuioi paaun ocTumuii.».
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3a 3MiCTOM MOSICHIOBANIbHOI 3anMCcKM 00 3aKOHOMPOEKTY HarajbHa HEeOoOXioHICTb
Yy CKaCyBaHHi AenyTaTCbKOi HEOOTOPKAHHOCTI NOB’A3aHa 3 HACTPOSIMM B CYCMiNIbCTBI,
AKi € NigTBEPOXKEHHSIM TOrO, WO Taknii iMyHITET HapoaHMX 0OpaHLIB BUSBMBCS HEBU-
npaeAaHnM, OCKINIbKW BiH, MO CyTi, MEPETBOPMBCSA Ha rapaHTito 6e3kapHOCTi. Takox
Yy MOSICHIOBASbHIA 3anucLj KOHCTATyeTbCA (akT HaAsABHOCTI NMOoTpedu B CYTTEBOMY
BOOCKOHANIEHHI IHCTUTYTY CYOAiBCbKOI HEAOTOPKAHHOCTI Ta NPMBELEHHI MOro y Bigno-
BiOHICTb i3 €BPONENCBKNMUY CTaHOAPTaMMU.

2. CBOi No3uLjii CTOCOBHO NpeamMeTa 3BepHeHHSA BepxosHoi Paaun YkpaiHn BUCnO-
Bunu NpeangeHT Ykpainum, flonosa BepxosHoi Paan Ykpainu, Npem’ep-MiHicTp YKpaiHu,
BepxoBHuuii Cya YkpaiHu, leHepanbHa npokypatypa Ykpainm, Buwa keanidikauinHa
Komicia cynnis YkpaiHu, HaykoBui KMIBCbKOro HaLliOHanbHOrO YHIBEPCUTETY
imMmeHi Tapaca LleB4eHka, JIbBIBCbKOrO HaLioOHaNbHOrO YHIBEPCUTETY iMeHi IBaHa
®paHka, HauioHanbHOro PUANYHOIO YHIBEPCUTETY iMeHi dpocnaBa Myaporo,
HauioHanbHoOro yHisepcutety «Ogecbka lopuanyHa akagemis».

3. BignosigHo 8o nyHKTY 1 4acTuHM nepoi ctaTTi 85 OCHOBHOro 3akoHy YKpaiHu
[0 NOBHOBaXXeHb BepxoBHOi Paan YkpaiHu Hanexutb BHECEHHS 3MiH A0 KOHCTUTyL,i
YkpaiHu B Mexax i nopsaky, nepenbdadeHmx posainom Xl KoHcTuTyuii YkpaiHun.

3rigHo 3i ctatTeto 159 OcHOBHOrO 3akoHy YKpaiHM 3aKOHOMNPOEKT NPO BHECEHHS
3MiH oo KoHctuTyuii Ykpainm po3rnaoaeTbca BepxoBHoo Pagoto YkpaiHm 3a HassBHOC-
Ti BUcHOBKY KoHcTuTyuiiHoro Cyay YkpaiHuM Wo[o BiAMOBIAHOCTI 3aKOHOMPOEKTY
BuMoram ctaten 157 i 158 KoHcTuTtyuii Ykpainu.

MepeBipsto4m 3akOHONPOEKT HAa NPeAMET Moro BiANoBiAHOCTI BUMoram ctaten 157
i 158 KoHcTtuTyuii Ykpainm, KoHctutyuiiHnin Cya, YkpaiHm BUXOAUTb 3 Takoro.

3.1. 3a cratteto 158 OcHOBHOro 3akoHy YKpaiHM 3aKOHOMPOEKT NPO BHECEHHS
3MiH o KoHcTuTyuii Ykpainm, akuii posrnsagasca BepxosHoto Pagoto YkpaiHu, i 3aKoH
He OyB NPUIHATUIA, MOXe ByTK nogaHuii oo BepxoBHoi Paan YkpaiHm He paHiwe Hix
yepes piK 3 OHS MPUAHATTS PilLEeHHS LWOAO LbOro 3akKOHOMPOEKTY (YacTuHa nepuia);
BepxoBHa Paga YkpaiHu npoTaromM CTPOKY CBOiX MOBHOBAXEHb HE MOXE ABidi 3MiHIO-
BaTW OOHI 1 Ti cami nonoxeHHa KoHCTUTyuUiT YKpaiHu (4acTuHa gpyra).

BepxoBHa Paga YkpaiHu BOCbMOr0O CK/IMKaHHA NPOTArOM pPoky 3akOHOMPOEKT He
po3arnsgana Ta NpoTAroM CTPOKY CBOiX MOBHOBaXEHb HE 3MiHIOBana BKasaHMX Noso-
XeHb KoHCTUTYUi YKpaiHu.

OTxe, 3akoHONPOEKT Bignoeigae Bumoram ctatTi 158 KoHcTuTyuii Ykpainu.

3.2. 3rigHo 3 yacTtuHoto gpyroto ctaTTi 157 OcHoBHOro 3akoHy YkpaiHn KoHcTuTyuin
YkpaiHu He Moxe 6yTun 3MiHEHA B yMOBax BOEHHOI0 ab0 HaA3BUYAMHOIO CTaHY.

KoHcTuTyuis YkpaiHn BCTaHOBOE OCOONNBUIA MNOPSAOK BBEAEHHS B YKpaiHi M Ha
OKpeMux ii TepuUTopisix BOEHHOIO abo HaA3BMYAMHOIO CTaHy. 3rifHO 3 YaCTMHOIO nep-
woto ctatTti 106 OcHoBHOro 3akoHy Ykpainu MNMpe3unaeHT YkpaiHu npuiiMae BianoBigHO
[0 3aKOHY PilLleHHs1 NP0 BBEAEHHS BOEHHOIO cTaHy B YKpaiHi abo B okpeMux ii micLe-
BOCTAIX Y pasi 3arpo3m Hanagy, Hebe3nekm [ep>KaBHii He3anexHocCTi YKpaiHu
(nyHkT 20); nprinmMae y pasi HeoOXiAHOCTI pilleHHs NPo BBeAEHHS B YKpaiHi abo B okpe-
MUX i MiCLLEBOCTSAX HAA3BUYAMHOIO CTaHy (NyHKT 21). Taki pilleHHs raBu gepxasu
3rigHo 3 nyHKToM 31 yacTuHKM nepLoi ctaTtTti 85 OCHOBHOrO 3akoHy YkpaiHu MatoTb
OyTn 3aTBepoxeHi BepxoBHoto Pagoto YkpaiHu NpoTarom ABOX AHIB 3 MOMEHTY 3BEp-
HeHHs Npe3uaerTa YkpaiHu.
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KoHctutyuinHun Cyn YkpaiHum KOHCTaTye, WO Ha MOMEHT HagaHHSA HUM LbOro
BUCHOBKY PiLLIEHHSI MPO BBeAEHHS B YKpaiHi abo B OKpemux ii MiCLLEBOCTSX BOEHHOIO
abo Haa3BMYAMHOIO CTaHy 3a NpoLeaypoto, BU3HaYeHo KoHcTuTyuieto YkpaiHu, He
MPUNHATO, TOMY MPaBOBUX NiACTaB, SAKi YHEMOXI/UBIIOKTb BHECEHHA 3MiH [0
KoHcTtuTtyuiji Ykpaidmn, Hemae.

3 ornaay Ha BkasaHe KoHcTuTyuiriHnia Cya YkpaiHm BBaxae, Wwo 3akoHONPOEKT Bif-
rnoBigae BuMoram 4actuHu gpyroi ctarTti 157 KoHcTuTtyuii YkpaiHn.

4. 3aicHIoYM NepeBipKy 3akKOHOMPOEKTY Ha NpeaMeT HAasgsBHOCTI B HbOMY MOJ10-
XeHb, AKi nependayaloTb CKacyBaHHSA Y1 0OMEXEHHS npaB i cBOOOA, NIOAVHN | FpoMa-
OsiHMHaA abo cnpsAMOBaHi Ha NiKBIAALLIl0O HE3aNEeXHOCTI Y/ Ha NOPYLLUEHHS TepuTopianb-
HOi uinicHocTi YkpaiHum (4actmHa nepwa ctarti 157 KoHcTtutyuii  YkpaiHum),
KoHcTutyuinHimin Cya YkpaiHu OLiHIOE KOXHE MOro NONOXEeHHS.

4.1. 3aKOHOMNPOEKTOM  MPOMOHYETLCHA  BUKIIOYUTW 3 4YUMHHOI  pegakuii
ctatti 80 KoHCTuTyLii YKpaiHM YacTuHy nepLuy, 3rigHO 3 SIKOKO «HApPOAHMM AernyTaTam
YKpaiHm rapaHTyeTbCa AenyTaTcbka HEAOTOPKAHHICTL», Ta YaCTUHY TPETIO, BiANOBIAHO
D0 9KOi «HapoaHi aenyTaTn YkpaiHm He MoxyTb OyTu 6e3 3roam BepxosHoi Paau YkpaiHu
MNPUTSrHEHI 40 KPUMIHANBHOI BIANOBIAANLHOCTI, 3aTPUMaHi Y1 3aapeLLTOBaHI».

KoHcTtutyuiriHmin Cya, YkpaiHn HeogHOPa30BO pPO3rsaaB 3aKOHOMPOEKTM NPO BHE-
CeHHs 3MmiH go ctartti 80 KoHcTuTyuii YkpaiHn CTOCOBHO OOMEXEHHSI AenyTaTCbKOoi
HEeOO0TOPKAHHOCTI Ta JaBaB BUCHOBKM NPO Te, WO 3MiHM WOAO0 CKaCyBaHHSA HEa0Top-
KaHHOCTI HapoaHMX AenyTaTiB YKpaiHM CTOCYIOTbCS nLe iXHbOro CreLjianbHOoro cra-
TYCy i HE BMMBaAOTh HA 3MICT KOHCTUTYLIHMX NpaB i CBOOOA NOANHY | rpOMaasiHUMHA
(ix ckacyBaHHS 41 OOMEXEHHS), a OTXe, He cyrnepeyaTb BUMOraM 4aCTUHW MNepLuoi
ctatTi 157 KoHcTtuTyuii YkpaiHu (BucHoBku Big 27 YepsHa 2000 poky Ne 1-8/2000,
Big 11 nunHa 2000 poky Ne 2-8/2000, Big 5 rpyaHa 2000 poky Ne 3-8/2000,
Big 10 BepecHa 2008 poky Ne 2-8/2008, Big 1 kBiTHA 2010 poky Ne 1-8/2010, Big
10 nunHa 2012 poky Ne 1-8/2012, Big 27 cepnHga 2012 poky Ne 2-8/2012).

3a pesynbrataMmn po3rgny 3aKOHOMPOEKTIB, SKMMWU MPOMOHYBanNnCa 3MiHU A0
ctatTi 80 KoHCcTUTYLT YKpaiHM Ta Woao BiAnoBIiAHOCTI AKX BUMoram ctaten 157 i 158
KoHcTtuTyuii YkpaiHn KoHctutyuinHuin Cyn Ykpaiim naBaB BUCHOBKU, BepxosHa Paga
YkpaiHu 3akoHW He npuiiHsana.

Ha vac posrmsaay KoHctutyuiniim Cyoom Ykpainuv uiei cnpasu nigctas osas 3MiHu
BUKAAEHNX HUM paHille npaBOBMX NO3ULLIN i3 3a3HAYEHUX MUTaHb HEMAE.

Takum ymHOM, KoHcTtutyuinHuii Cya YkpaiHm BBaXae, WO MOJIOXEHHS 3akOHO-
NPOEeKTY, SKUM MPOMNOHYETLCS BUKIIOYUTM YacTuUHM Nepwy Ta TpeTio cTtatti 80
KoHcTuTyuii YkpaiHu, He nepepbayae ckacyBaHHSA 4M OOMeEXeHHs npaB i cBobofn
NOOVHN | rpOMasHMHA Ta € TakuM, WO He CynepevymTb BUMOraM HYacTUHU nepLuoi
ctatTi 157 KoHcTuTyuii YkpaiHn.

4.2. BipnoBiaHO 00 YacTuHU neplwoi ctatTi 126 KoHCTUTyLii YkpaiHn He3anexHicTb
i HeAOTOPKAHHICTb CyaAiB rapaHTyloTbCcst KOHCTUTYLED | 3akoHaMn YKpaiHn. 3 ypaxy-
BaHHAM Uboro B OcHoOBHOMY 3akoHi YkpaiHu nepenbavyeHo 0CoOnMBUIA MOPSAOK
3aCcTOCyBaHHSA 40 cyaniB 3anobixHUX 3axoiB, NOB’a3aHNX 3 0OMeXeHHsAM cBoOoaN Ta
rnpaea BiflbHOr0 NepPeCcyBaHHs, KU MOASrae B TOMY, LLLO YNIOBHOBaXKEHMN OpraH noBm-
HEH HaJaTu 3rofy Ha 3aCTOCYBaHHSA 40 CyAAi BiAnoBiAHMX 3ano0iKHMX 3aX0iB.
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3rigHO 3 YMHHOK pefakLielo YacTUHU TpeTboi cTaTTi 126 KoHcTuTyuii YkpaiHm
cynns He Moxe 6yTu 6e3 3roan BepxoBHoi Paaum YkpaiHn 3aTpumMaHumii Um 3aapeLuto-
BaHWI 00 BUHECEHHS 0OBUHYBANIbHONO BUPOKY CY0M.

3aKOHOMNPOEKTOM MPOMOHYETLCS 3a3HaydyeHe MonoXeHHss OCHOBHOro 3akoHy
YKpaiHu BUKIacTu B Takin pegakuii:

«Cynnsa He Mmoxe OyTu 6e3 3roam Buuoi paam octuuii saTpyMmaHuii Ta 0 HbOro He
Moxe OyT1 3aCTOCOBaHO 3anobixXHWI 3axin, y BUAj TPMMaHHS Mnig, BapTol A0 BUHECEH-
HS 06BMHYBaNIbHOIrO BMPOKY CYA0M, 32 BUHSATKOM 3aTPUMaHHS Npu BYNHEHHI abo 6e3-
nocepenHbo NiCNs BYNHEHHS TXKKOTO Y OCOOIMBO TSXKKOIO 3M104MHY NPOTU XUTTS Ta
300p0B’s1 0COOU».

JocnigkeHHs umx 3MiH BKasye Ha Te, L0 HUMU NepLl 3a BCe 3MIHIOETLCS CY0’eKT,
NOBHOBaXHWI HagaBaTu 3roy Ha TMM4YacoBe 0OMEXEHHS cBOOOAM Ta NpaBa BiflbHOro
nepecyBaHHs cyani. 3aKkOHOMPOEKTOM MPOMOHYETLCS HAAIMNTU TakKMM NMOBHOBAXEH-
HSaM Buuly pany ocTuuii, ska HagaBaTuMe 3roy Ha 3aTpMMaHHS Ccyai Ta 3aCTOCyBaH-
HS 10 HbOrO 3anobiXXHOro 3axonay Yy BMAi TPMMaHHS Nia, BApTOO A0 BUHECEHHS 00BU-
HyBaJIbHOr0 BUPOKY CYJ0M.

4.2.1. KoHctuTtyuinHui Cya YkpaiHu 3ayBaxyBas, Lo Bulia paga tocTtuuii € koneri-
aJlbHUM, He3aseXHUM OpraHoMm, BignoBigansHUM 32 GOPMYBaHHA BUCOKOMPOdECin-
Horo cypaiscbkoro kopnycy (PiweHHsa Big 11 6epesdHa 2011 poky Ne 2-pn/2011),
Ha[aHHA 3rogu Ha 3aTpMMaHHA Cyani OpraHoM, 9KUin CKNagaeTbCa NePeBaxHo i3 Cya-
n0iB, € 0OOATKOBOIO FrapaHTIEd HE3ANEXHOCTiI CyaoBOi Bnaau (NignyHkT 3.7 nyHKTy 3
MOTUMBYBaNbHOI YacTuHM BucHoBky Big 19 BepecHs 2013 poky Ne 2-8/2013).

3i 3amicty 3akoHy Ykpainm «[po Buwy pagy toctuuii» Big 15 ciyHa 1998 poky
Ne 22/98-BP 3i amiHamu B6a4aeTbes, Lo A00ip KaHOMAATIB AN NPU3HAYEHHS YiieHa-
MW BuLLoT paam 10CcTuLji 3OiMCHIOETLCS B NOPSAKY, NependayeHoMy LIMM 3aKOHOM, Ha
OCHOBI MPUHLMMNIB BEPXOBEHCTBA MNpaBa, MMacHOCTi Ta Ny6niYHOCTi, NONITUYHOI HeEN-
TpanbHOCTI i3 3ab6e3nevyeHHaM BiNbLUOCTI CyaniB y cknani LibOro opraHy.

Takuin nigxig, y3rookyeTbCs 3 NONOXEHHAMM €BPONENCHKOT XapTii Npo 3akoH «[1po
ctatyc cyaais» Big 10 nunHa 1998 poky, 3a 3MICTOM $IKMX 3aCTOCYBaAHHS A0 CyAniB
CaHKLiM MOX/IMBE JMLLIE Ha NiAcTaBi pilleHHs 3a NPono3uLien, pekoMmeHaauieto abo
3rooto KOMITeTy abo opraHy, NoJIoBMHa cknaay skoro — obpaHi cyaai (nyHkT 5.1), Ta
OCHOBHMMW nNpuHUmMnammn Benukoi xapTii cypanis, 3arBepaxeHoi KoHcynbraTtuBHOK
pafoto eBponericbkmnx cyaais 17 nuctonaga 2010 poky.

Paszom 3 Tm KoHctutyuinHmin Cyn YkpaiHu 3BepTae yBary Ha Te, W0 NPONOHOBaHI
3aKOHONPOEKTOM 3MiHM A0 cTaTtTi 126 KOHCTUTYLi YKpaiHM BU3Ha4aoTb MOXJIMBICTb
oOMeXeHHs CyaaiBCbKOro iMyHiTeTY 3a 3rofoto Buuioi paan tocTuuii y ABOX BUNaaKax:
3aTpuMaHHs cyani Ta 06paHHs Wo40 HbOro 3anobiXkHOro 3axoay y BUAi TpUMaHHS nif,
BapToto. OfHaK y YAHHOMY 3aKOHOAABCTBI NepeadayeHo 1 iHLWMin 3anobixxHWIA 3axin, Ta
a[IMiHICTPATMBHE CTArHEHHS!, CNPSIMOBaHi Ha 0OMeXeHHst cB060aM Ta NpaBa BiflbHOTO
nepecyBaHHS 0COOM y pa3i BUNHEHHS HEIO NPaBONoOpyLLeHHs. Tak, y KpuMiHanbHOMY
npoLiecyanbHOMYy KoAekci YkpaiHu, nopsag i3 3anobixkHM 3aX040M Y BUAI TPUMaHHS
nig, BApTOl0, BU3HAYEHO AOMALLHIN apeLuT, k1 nonsrae B 3a00pOoHi Nigo3ptoBaHOMY,
00OBVHYBaAYE€HOMY 3anuMLLATU XUTO LiNnoaoboBo abo y NeBHMIA nepioa, 4obu (YacTuHa
nepwa ctatti 181). Y Kogekci YkpaiHv npo aaMiHiCTpaTUBHI NPpaBONOpYyLLEHHS 3aKpir-
JIeHO aaMIHICTPaTUBHMIA apeLuT K BUA, aAMiHICTPATUBHOIO CTATHEHHS (MYHKT 7 YacTu-
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HU NepLuoi CTaTTi 24). HeBpaxyBaHHS LMX 3aX0AiB Y 3anpOnOHOBaHin 3aKOHOMPOEKTOM
penakuii HacTuHM TpeTboi cTaTTi 126 KoHcTuTyLii YkpaiHn moxe npu3BecTtn A0 Heob-
I'PYHTOBAHOro oO6MeXeHHs cBoOOAM Ta MpaBa BiNIbHOMO MepecyBaHHsA Cyani y pasi
HeoOXiAHOCTI 3aCTOCYBAHHS 0 HBOIO AOMALLHLOIMO 260 aAMIHICTPATUBHOIO APELLITY.

4.2.2. 3aKOHOMPOEKTOM TakoX nepenbdadveHo, wo 6e3 3arogu Buuioi paan octuuiji
cynas Moxe OyTu 3aTpuMaHuii Mpu BYUMHEHHI abo 6e3nocepenHbo Micis BYMHEHHS
TAXKOr0 Y1 0COBNMBO TAXKKOI0 3/I04MHY NPOTU XUTTH Ta 300POB’A 0cobu. Li nonoxeH-
HA 3aKOHOMPOEKTY Y3roaXyloTbCs 3 MOJIOXKEHHSAMU NyHKTY 1 cTaTTi 5 KOHBEHLUii npo
3axUCT npaB JIOAVHM i OCHOBOMONOXHNX cBo6oa, 1950 poky, 3rigHO 3 KUMKW KOXEH
Ma€e npasBo Ha cBoboay Ta 0COOUCTY HEAOTOPKAHHICTb; HIKOro He MoXe ByTn no3bas-
JIeHO cBOOOOM, KPiM BU3HAYEHMX LLIEIO KOHBEHLLiEIO BUMAAKIB i BiAMNOBIAHO 40 npoueay-
pw, BCTAHOBJIEHOT 3aKOHOM. [10 Takux BMNaaKiB BiHECEHO, 30KpeMa, 3aKOHHUI apeLuT
abo 3aTpumMaHHs ocobu, 3aiMcCHEHE 3 METOHD A0MNPOBAAXEHHS ii 10 KOMNETEHTHOro
Cy[O0BOro opraHy 3a HasiBHOCTi OOr'pyHTOBaHOI Migo3pn Y BYMHEHHI HEKO MPaBOMNoOpy-
LeHHs abo AKLLO 06rPYHTOBAHO BBaXXAETbCS HEOOXiAHMM 3aMnobirTM BYNHEHHIO HElo
NPaBOMOPYLUEHHS YU ii BTEYI MICNS MOro BUNHEHHS.

KoHcTtuTyuiriHmin Cya, YKpaiHu BUXOOWTb i3 TOro, L0 BYMHEHHS CYAOEI0 TSXKKOro Yu
0COBNMBO TAXKOIrO 3/1I04MHY MPOTU XUTTS Ta 300POB’A 0coON € OOrPYHTOBAHOIO MNig-
CTaBOlO AJ15 Oro 3aTpyMaHHs B MOMEHT BYMHEHHSI abo 6e3nocepenHbo Micns BUN-
HEHHS TAKOro 3/104MHY.

OTxe, 3MiHM 0o cTaTTi 126 KoHcTuTyLii YKpaiHn He nependayaloTb CkacyBaHHS 4m
obmexeHHsa npaB i cBoboa, NoavHW | rpoMaasiHiHa, To6TO BiAMNOBIOAOTL BUMOram
YacTuHW nepwoi ctatTi 157 KoHcTuTyuii YkpaiHu.

4.3. 3aKOHONPOEKTOM NPOMNOHYETLCHA AONOBHUTK cTaTTio 129 KoHcTuTyLji YkpaiHn
HOBOIO YAaCTUHOIO TAKOrO 3MICTY:

«[1pUTArHeHHs cynais 4O IOPUANYHOT BiANOBIAANLHOCTI 34iIMCHIOETLCS Ha 3arasib-
HUX nigcTtaBax. Cynai He MOXyTb OYTU MPUTArHYTI 40 IOPUAMYHOIT BiANOBIAaNbHOCTI 3a
LiSHHSA, BUMHEHI Y 3B’A3KY 3i 34INCHEHHAM NPaBoCyaas, KPiM BUNAaAKiB yXBaneHHs 3aBi-
[OMO HenpaBOCYAHOrO Cy40BOr0 PiLUEHHS, MOPYLUEHHS NpuUcaru cyani abo BYMHEHHS
OMCUMNNIHAPHOIO NPaBOMNOPYLUEHHS».

3MiHm go ctatTti 129 KoHcTuTyuii YkpaiHm y3rooxyoTbCs 3 MONOXEHHAMN JOAATKY
0o Pekomenpauji Komitety MiHicTpiB Pagn €sponu gepxaBam-4sieHam Wwon0 cyanis:
He3anexHiCcTb, ePeKTUBHICTb Ta 000B’A3ku Big, 17 nuctonaaa 2010 poky Ne (2010) 12,
B SIKMX BUSHAYEHO, LLIO TSlyMa4yeHHs1 3aKOHY, OLHIOBaHHSA dakTiB abo AokasiB, aKi 34jii-
CHIOIOTb CyAAi AN19 BUPILLEHHS CMPaBW, He MOBUHHI OYTU NPUBOAOM AJ151 KPUMIHANBHOI,
LMBINbHOI @60 aucuUMnNiHapHOI BiANOBIAA/IbHOCTI, 3@ BUHATKOM BMMNAAKIB 3N104MHHOIO
HaMmipy abo rpy6oi Hegb6anocTi; gucuMniHapHe NPoBaaXKEeHHS MoXe OyTU iHiLjiioBaHe,
AKLLIO CyOasi HE BMKOHAB CBOIX 000B’A3KIB e(PeKTMBHO Ta HaNeXHUM HYMHOM; SIKLLO
cynas He BUKOHYE CyaaiBCbKMX (PyHKLNA, BiH MOXe OyTU NPUTATHYTUI A0 BiANOBioab-
HOCTI 3rigHO 3 UMBINIbHUM, KPUMiHaNTbHKUM ab0 aaMiHICTPaTUBHNM NPaBOM, SIK i BCi iHLL
rpomMaasHu (MyHkTn 66-71).

Taknum 4nHoM, 3MiHM o ctaTtTi 129 KoHcTuTyuii YkpaiHm He nepeadadvaloTb ckacy-
BaHHSA Y1 0OMEXEeHHSs nNpas i cBOOOA4 NIOANHM | rpOMaasHUHA.

KoHncTtutyuinHuii Cyg YkpaiHvm 3BepTae yBary Ha Te, WO BU3HAYEHHS MOPYLUEHHS
npucsary cyani gk niactasn Ans NPUTArHEHHS MOro 40 PUANYHOI BigMOBIAANIBHOCTI
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3a [isHHS, BYMHEHI Yy 3B’A3KY 3i 34INCHEHHSM NMpaBoCcynas, HE Y3roaXKyeTbCs 3 MNo3u-
uieto €sponencobkoi Komicii «3a gemokpariio 4epesd npaso» (BeHeuiaHcbkoi Komicii),
fIka HEO4HOPA30BO BKa3yBasia, WO MOHATTA «MOPYLUEHHS NPUCAr» € HAATO PO3MNnB-
4acTMM, a TOMY HE MOXe Mo3Ha4yaTu niacTtaBy Ans 3BiNbHeHHs cypai (nyHkT 90
B1CHOBKY WOA0 3aKOHOMNPOEKTY MPO BHECEHHS 3MiH A0 KoHcTuTyuii Ykpainm (79-ta
nneHapHa cecis, 12—-13 yepBHa 2009 poky), NyHKT 24 BUCHOBKY CTOCOBHO 3aKOHOMPO-
€KTY NP0 BHECEHHSA 3MiH A0 KOHCTUTYLT YKpaiHW WO 40 NOCUIIEHHS rapaHTili Hesanex-
HoCTi cynnie 1a 3MiH 0o KoHcTtutyuii YkpaiHm, 3anpornoHoBaHMX KOHCTUTYLNHOK
Acambneeto (95-Ta nneHapHa cecis, 14-15 yepeHsa 2013 poky). EBponencbknii cyn,
3 Npas JIIANHU TaK0X HaronoLwyBsas, WO BU3HAYEHHA NOPYLUEHHA NPUCArM K nigcTa-
BW ON9 3BifIbHEHHA Cyai 3 Nocaan Aa€e MOXIIUBICTb A9 HaAMIPHO LWMPOKOTo i HETOY-
HOrO T/TYMaYeHHS LibOro NoHATTS. 30KpeMma, B nyHkTi 185 PilweHHs y cnpasi «<OnekcaHap
Bonkos npoTun YkpaiHm» Big, 27 TpaBHsa 2013 poky BiH BKa3as, L0 BiACYTHICTb KEPIBHMX
NPUHUMNIB Ta NPaKTUKK, ki 6 BU3HA4Yanu nocnigoBHe Ta 0OMeEXYBalbHE TIYMAYeHHS
MOHATTHA «MOPYLUEHHA MPUCATN», @ TAKOX HANIEXXHUX IOPUONYHUX 3aXUCHUX MEXaHi3MiB
MOXe NMPU3BECTU A0 TOro, wo Oyab-sKka NpoBMHA CYAAi, ka Mana Micue NpoTarom
noro npodecinHoi kap’epun, Moxe ByTN BUTIYMAyYeHa AUCLUUMIIHAPHMM OPraHoM siK
[ocTaTHA dakTuyHa niacTtaea ans 06BMHYBAYEHHS CyAAi Y BUMHEHHI TaKOro AUCumnili-
HaAPHOr0 NMPaBOoMNOPYLUEHHS, 9K NOPYLUEHHSA NPUCATN, Ta 3BiJIbHEHHS NOro 3 Nocaan.

4.4, 3aKOHONPOEKT MICTUTb PO3A4in Il «[MPpUKIHLEBI MONOXEHHSA» TAKOrO 3MICTY:

«1. Llein 3akoH Habupae YNHHOCTI 3 AHS, HACTYMHOro 3a AHEM Oro onybnikyBaHHS,
KpiM NYyHKTY 2 po3ainy | 3akoHy.

2. MyHkT 2 po3giny | 3akoHy HabMpae YMHHOCTI 3 AHSA, HACTYMNHOro 3a AHEeM onyo6i-
KyBaHHS1 LIbOro 3aKOHy, Yy pasi sSiKLLIO Ha AeHb, L0 nepenye AHio onyosikyBaHHS LIbOro
3akoHy, Buuia paga rioctuii € NOBHOBAXHOIO.

3. Y pasi 9KL10 Ha AeHb, Lo Nepenye AHo onyoikyBaHHA LbOro 3akoHy, Buua paga
IOCTULT HE € MOBHOBAXHOO, MYHKT 2 po3ainy | 3akoHy Habupae YNHHOCTI Yepe3 AecsaTb
[HIB 3 OHA pOpPMYBaHHS NMOBHOBAXHOI0 cknaay BuLloi pagu ioCcTuLii.».

KoHctutyuinhun Cypn, Ykpainu BBaxae, wo B po3gini Il «[MpukiHUEeBi NONOXEHHS»
3aKOHOMPOEKTY He nepeadadYeHo ckacyBaHHS Y/ 0OMEXEHHS npaB i cBOOOI, NIOANHMN i
rpomMagsiHMHa, TOMY BiH BiANOBigae BMMOram 4yacTuHu rnepluoi ctatTi 157 KoHcTuTyu,ji
YkpaiHu.

BoaHouvac KoHctutyuinHuin Cya YkpaiHm 3a3Hadvae, Lo MOJSIOKEHHS MYHKTIB 2, 3
LLbOro PO3Ainy 3aKOHOMPOEKTY HE MOXYTb OYTV NPeaMETOM PerynoBaHHs 3aKOHY Mpo
BHECEHHSA 3MiH 00 KOHCTUTYLIi YKpaiHW1, OCKifIbK1 BOHU HE Y3rooXylTbCs 3 BUMOramu
ctatTi 8 KoHCcTUTYUii YKpaiHu.

4.5. 3rigHo 3 yacTuHoto nepoto cTatTi 157 OcHoBHOro 3akoHy YkpaiHn KoHCTuTy-
Lis YkpaiHu He Moxe OyTu 3MiHeHa, AKLLO 3MiHM, 30KpemMa, CnpsiMOBaHi Ha NikBigaLito
HEe3anNeXHOCTi Y1 Ha NOPYLUEHHSA TepUTOopPIaNibHOI LiiCHOCTI YKpaiHu.

KoHctutyuinnmn Cypg, YkpaiHn BBaxae, Lo NpOnoHOBaHI 3aKOHOMPOEKTOM 3MiHU
no ctaren 80, 126, 129 KoHcTuTyuji YkpaiHu, a Takox NonoxeHHs po3ainy Il «MpukiH-
LLeBi NONOXEHHSA» 3aKOHOMPOEKTY HE CAPSIMOBAHI Ha NiKBIAALIIO HE3ANEXHOCTI 41 Ha
NMOPYLLEHHSA TepUTOpPIasbHOI LiNICHOCTI YKpaiHu, a 0TXe, He cyrnepeyaTb BMMoram 4ac-
TUHU nepwoi ctaTTi 157 KoHcTuTtyuii YkpaiHu.
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Bpaxosytoun BuknageHe Ta Kepywumcb crtartamu 147, 153, 157, 158, 159
KoHcTuTyuii YkpaiHu, ctattamm 51, 57, 63, 66, 67, 69 3akoHy YkpaiHu «[po
KoHctutyuiriimnin Cyg, Ykpainn», KoHcTtutyuiiHnin Cya, YkpaiHn

AinwooB B MU CHGOIBIKY:

1. BusHnatu Takmm, WO Bignosigae sumoram ctaten 157 i 158 KoHcTuTyuii YkpaiHu,
3aKOHOMPOEKT MNPO BHECEHHSA 3MiH A0 KoHCcTUTyuii YkpaiHn Woao HeLoTOPKaHHOCTI
HapoaHux aenyTaTiB YkpaiHu Ta cypais (peectp. Ne 1776), Skum NPONOHYETLCS:

«|. BHecTn po KoHcTuTyuii Ykpainu (BigpomocTi BepxoBHoi Pagn Ykpainu, 1996 p.,
Ne 30, cT. 141) Taki 3mMiHM:

1. YacTtuHum nepuay Ta TpeTio cTatTi 80 BUKIIOUNTN.

2. YactunHy TpeTio cTtaTtTi 126 BUKNacTu B Takin penakuji:

“Cynns He moxe 6yTy 6e3 3roam BuLLoi pagu 1ocTulji 3aTpuMaHnii Ta 40 HbOro He
MOXe OyTK 3aCTOCOBaHO 3anobiXHMIA 3axig, y BUOi TPUMaHHS Mig, BapTolo 40 BUHECEH-
HS1 0OBMHYBaANIbHOrO BMPOKY CY0M, 3a BUHATKOM 3aTPUMaHHS Npu BYNHEHHI abo 6e3-
nocepeaHbO MiCNs BYNHEHHS TSXKKOIrO Y OCOBNBO TSXKKOMO 3/I0UUHY NMPOTU XUTTS Ta
300POB’s1 0codun”.

3. CratTio 129 nicng yacTuHW NepLIOi A0MOBHUTN HOBO YaCTUHO Takoro 3MiCTy:

“NMpUTArHeHHa cyaais 40 OPUAVYHOI BiANOBIAANbHOCTI 3AIMCHIOETLCA Ha 3arasibHUX
nigctaBax. Cyanj He MOXyTb OyTU NPUTArHYTI 40 IOPUAMYHOI BiANOBiAanbLHOCTI 3a AisH-
HS, BYMHEHI Y 3B’A3KY 3i 3OINCHEHHAM NMpaBoCcynas, KPiM BUNALKIB yXBaEeHHSA 3aBifo-
MO HEernpaBOCYAHOro CYyAOBOro PillEeHHSs, NMOPYLUEeHHS NpUCsArM cynai abo BYMHEHHS
OMCUMNNiIHAPHOIO NPaBOMNOPYLUEHHNA”.

Y 3B’A3KY 3 LM YaCTUHU ApYry — N’aTy BBaXaTu BiAMNOBIAHO YaCTUHAMMN TPETLOK —
LLIOCTOIO.

II. MpuKiHLEBI NONOXEHHSA

1. Llein 3akoH Habupae YMHHOCTI 3 AHS, HACTYMNHOro 3a AHEeM Moro onybnikyBaHHs,
KPiM NyHKTY 2 po3ainy | 3akony.

2. MyHkT 2 po3ainy | 3akoHy Habupae YNHHOCTI 3 AHSA, HACTYMNHOro 3a AHeM onyo6/ii-
KYBaHHS LIbOro 3akoHy, y pasi aKWo Ha AeHb, WO nepeaye AH onyosikyBaHHS LUbOro
3akoHy, Bulia paga tocTulji € NTOBHOBaXHOIO.

3. Y pasi aKLL0 Ha AeHb, Lo nepeaye AHio onyosikyBaHHA LIbOro 3akoHy, Buiia paga
IOCTULii HE € MOBHOBAXHOIO, NMYHKT 2 po3ainy | 3akoHy Habupae YMHHOCTI Yepes AecaTb
OHIB 3 oHSA (pOpPMYBaHHS MOBHOBaXXHOr 0 ckiaay Buuioi paan tocTumuii.».

2. BucHoBok KoHcTuTyuinHoro Cyay YkpaiHu y cnpasi 3a 3BepHEHHSIM BepxoBHOI
Panwn YkpaiHu npo HagaHHA BUCHOBKY LWLOOO BiAMOBIAHOCTI 3aKOHOMPOEKTY Npo BHe-
CEHHA 3MiH A0 KoHCcTuTyuii YKpaiHu wono HeaoTOPKaHHOCTI HaApOAHMX AenyTarTiB
Ykpainu 1a cyanis (peectp. Ne 1776) Bumoram ctaten 157 i 158 KoHcTuTyLii YkpaiHm
€ 000B’A3KOBMM [10 BUKOHAHHS!, OCTAaTOYHUM i HE MOXe OYTU OCKapXXEHNIA.

BucHoBok KoHcTtutyuiriHoro Cyny YkpaiHu nignsrae ony6nikyBaHHIO y «BicHUKY
KoHcTtuTyuiriHoro Cyay YkpaiHm» Ta B iHWNX 0iLiMHUX BUOAHHAX YKpPaiHW.

KOHCTUTYLINHWM CYL, YKPAIHW
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Summary to the Opinion of the Constitutional Court of Ukraine
No. 1-v/2015 dated June 16, 2015 in the case upon the appeal of the Verkhovna Rada
of Ukraine for providing opinion on compliance of the draft law on introducing
amendments to the Constitution of Ukraine concerning the immunity of People’s
Deputies of Ukraine and judges with the provisions of Articles 157 and 158 of the
Constitution

Pursuant to the Resolution “On submitting the draft law on introducing amendments
to the Constitution of Ukraine concerning the immunity of People’s Deputies of Ukraine
and judges to the Constitutional Court of Ukraine” dated February 5, 2015 Ne 152-VIII,
the Verkhovna Rada of Ukraine seized the Constitutional Court of Ukraine with an
appeal to provide an opinion regarding the conformity of the draft law on introducing
amendments to the Constitution on the immunity of People’s Deputies and judges
(hereinafter referred to as “the draft law”) to the provisions of Articles 157 and 158 of
the Constitution.

Under Article 158 of the Fundamental Law, The draft law on introducing amendments
to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not
adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year
from the day of the adoption of the decision on this draft law (Article 158.1); within the
term of its authority, the Verkhovna Rada of Ukraine shall not amend twice the same
provisions of the Constitution (Article 158.2).

The Verkhovna Rada of the eighth convocation has not considered the draft law and
has not amended the indicated provisions of the Constitution during its term of office.

Thus, the draft law conforms to the requirements of Article 158 of the Constitution.

Under Article 157.2 of the Fundamental Law, the Constitution shall not be amended
in conditions of martial law or a state of emergency.

The Constitution establishes a special order of introduction in Ukraine or in its
particular areas of martial law or emergency state. According to Article 106.1 of the
Fundamental Law, the President of Ukraine adopts a decision in accordance with the
law on the introduction of martial law in Ukraine or in its particular areas, in the event of
a threat of aggression, danger to the state independence of Ukraine (Article 106.1.20);
adopts a decision, in the event of necessity, on the introduction of a state of emergency
in Ukraine or in its particular areas (Article 106.1.21). According to Article 85.1.31 of
the Fundamental Law, such decisions of the Head of the State shall be approved by the
Verkhovna Rada of Ukraine within two days from the moment of the address by the
President of Ukraine.

The Constitutional Court notes that at the moment of providing this opinion, the
decision on the introduction of martial law or state of emergency in Ukraine or in its
particular areas according to the procedure defined by the Constitution has not been
taken, therefore there are no legal grounds that make it impossible to amend the
Constitution.

In view of the above, the Constitutional Court considers that the draft law conforms
to the requirements of Article 157.2 of the Constitution.

The Constitutional Court has repeatedly considered draft laws on introducing
amendments to Article 80 of the Constitution concerning the limitation of People’s
Deputies immunity and provided opinions that amendments regarding the abolition of
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immunity of People’s Deputies relate only to their special status and do not affect the
content of the constitutional human and citizen’s rights and freedoms (their abolition
or limitation), and therefore do not contradict the requirements of Article 157.1 of the
Constitution.

The Verkhovna Rada of Ukraine has not adopted laws based on the results of the
review of the draft laws which proposed amendments to Article 80 of the Constitution
and concerning which the Constitutional Court had provided opinions on their
conformity to Articles 157 and 158 of the Constitution.

At the moment of consideration by the Constitutional Court of this case there are no
grounds for changing the previous legal positions on the mentioned issues.

Thus, the Constitutional Court considers that the provision of the draft law that
proposes to exclude Articles 80.1 and 80.3 of the Constitution does not provide for the
abolition or restriction of human and citizen’s rights and freedoms, and does not
contradict the requirements of Article 157.1 of the Constitution.

According to Article 126.1 of the Constitution, independence and immunity of
judges are guaranteed by the Constitution and the laws of Ukraine. In view of the above,
the Fundamental Law provides for a special procedure of application of preventive
measures related to restriction of freedom and the right to free movement to judges,
which means that the authorised body must give its consent for application of
appropriate preventive measures to the judge.

According to the current wording of Article 126.3 of the Constitution, a judge shall
not be detained or arrested without the consent of the Verkhovna Rada of Ukraine, until
a verdict of guilty is rendered by a court.

The draft law proposes that the specified provision of the Basic Law should be read
as follows:

«A judge can not be detained without the consent of the High Council of Justice, and
a preventive measure can not be applied to him/her in the form of detention until a
verdict of guilty is rendered by a court, except detention when having committed or
immediately after the commission of a grave or especially grave crime against life and
health of an individual.»

Examination of these amendments indicates that they primarily change the subject,
authorised to give consent to temporary restriction of freedom and the right to free
movement of a judge. The draft law proposes to give such authority to the High Council
of Justice, which will grant consent to detention of a judge and to application of a
preventive measure to him/her in the form of detention until the verdict of guilty is
rendered by a court.

The Constitutional Court of Ukraine has noted that the High Council of Justice is a
collective independent body responsible for the formation of highly professional corps
of judges, providing consent to detention of judge by the body consisting mainly of
judges is an additional guarantee of independence of the judiciary.

It appears from the contents of the Law «On the High Council of Justice» that
selection of candidates for appointment to the office of members of the High Council
of Justice is performed in the manner prescribed by this law, based on the principle of
the rule of law, transparency and publicity, political neutrality ensuring the majority of
judges in the composition of this body.

The Constitutional Court of Ukraine draws attention that the proposed draft
amendments to Article 126 of the Constitution stipulate the possibility of limitation of
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judicial immunity upon the consent of the High Council of Justice in two cases:
detention of a judge and application of a preventive measure to him/her in the form of
detention. However, the current legislation provides another preventive measure and
administrative penalties aimed at limiting the freedom and the right to free movement
of an individual in case of committing an offence. For instance, the Code of Criminal
Procedure, along with a preventive measure in the form of detention, determines house
arrest, which is the prohibition for a suspect, an accused to leave home around-the-
clock or at a certain period of the day (Article 181.1). The Code of Administrative
Offences stipulates administrative arrest as a form of administrative penalty
(Article 24.1.7). Failure to take into account these measures in the proposed wording
of Article 126.3 of the Constitution given in the draft law may lead to ungrounded
restrictions of freedom and the right to free movement of a judge in case of necessity
to apply to him/her house or administrative arrest.

The draft law also stipulates that without the consent of the High Council of Justice,
a judge can be detained when committing or immediately after the commission of a
grave or especially grave crime against life and health of an individual.

The Constitutional Court of Ukraine proceeds from the fact that committing of a
grave or especially grave crime against life and health of an individual by a judge is a
reasonable basis for his/her detention at the moment of commission or immediately
after the commission of the offence.

Thus, amendments to Article 126 of the Constitution do not foresee the abolition or
restriction of human rights and freedoms, i.e. comply with the requirements of Article
157.1 of the Constitution.

The draft law proposes to supplement Article 129 of the Constitution with a new
paragraph as follows:

«Bringing judges to legal liability shall be made on a common basis. Judges can not
be brought to legal liability for acts committed in connection with administration of
justice, except rendering a knowingly illegal court decision, breach of oath of a judge
or committing a disciplinary offence.»

Amendments to Article 129 of the Constitution do not foresee the abolition or
restriction of human rights and freedoms.

The Constitutional Court of Ukraine finds that Chapter Il «Final provisions» of the
draft law does not provide for the abolition or restriction of human rights and freedoms,
therefore it meets the requirements of Article 157.1 of the Constitution.

Yet, the Constitutional Court of Ukraine notes that the provisions of items 2 and 3 of
this Chapter of the draft law may not be a subject of regulation of the law on introducing
amendments to the Constitution, since they do not comply with the requirements of
Article 8 of the Constitution.

According to Article 157.1 of the Basic Law, the Constitution can not be changed if
changes are particularly aimed at the liquidation of the independence or violation of the
territorial integrity of Ukraine.

The Constitutional Court considers that the proposed draft amendments to
Articles 80, 126 and 129 of the Constitution as well as the provisions of Chapter Il «Final
provisions» of the draft law are not aimed at liquidation of independence or violation of
the territorial integrity of Ukraine, and therefore do not contradict the requirements of
Article 157.1 of the Constitution.
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Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming to the requirements of Articles 157 and 158 of the
Constitution the draft law on introducing amendments to the Constitution concerning
immunity of People’s Deputies of Ukraine and judges which suggests:

«l. To introduce the following amendments to the Constitution of Ukraine:

1. To exclude paragraphs one and three of Article 80.

2. Paragraph three of Article 126 shall be formulated as follows:

“A judge may not be detained without the consent of the High Council of Justice of
Ukraine and a preventive measure in the form of detention in custody may not be
applied to him/her until the verdict of guilty is rendered by a court, except the detention
while committing or immediately after the commission of a grave offence or especially
grave office against life and health of an individual”.

3. To supplement Article 129 after paragraph one with a new paragraph of the
following content:

“Bringing judges to legal liability shall be executed on a general basis. Judges can
not be brought to legal liability for acts committed in connection with administration of
justice, except cases of rendering a knowingly illegal court decision, breach of judge’s
oath or committing a disciplinary offence”.

With regard to this, paragraphs two — five shall be considered to be paragraphs
three — six respectively.

Il. Final provisions

1. This law shall enter into force on the day next to that of its publication, except item
2 of Chapter | of the Law.

2. Item 2 of Chapter | of the Law shall enter into force on the day next to that of
publication of this Law in case on the day prior to that of publication of this Law the High
Council of Justice is plenipotentiary.

3. In case the High Council of Justice is not plenipotentiary on the day prior to the
publication of this Law, item 2 of Chapter | of the Law shall enter into force after
10 days from the day of formation of the authorised composition of the High Council
of Justice».
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