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HeOOXOAVIMOCTE TaKOTO pasfieIeHVs, OIIpesiesleHO BVIsHYIe Ha TeOPeTHMIecKie OCHOBEI
VI IPaKTUUECKYIO IesSTeTbHOCTE B cdepe IIPOTMBOIEVICTBIS TePPOPU3MY .

Kimrouesble ci1oBa: npecmynHocmy, opeanusoBannas npecnmynHocs,
meppopucmuUeckas epynna, meppopuciuyeckas opeanu3ayus.

Mishchenko O. The Comparative Analysis of Terrorist and Organized Criminal
Organizations

The article deals with the activities of terrorist groups and terrorist organizations
as a special type of crime. Author investigates the characteristic features of terrorist
crimes, identifies the nexus between terrorism and organized crime, proves the
expediency of such delimitation, and determines the influence on the theoretical basis
and practical activity in combating terrorism.

Activities of terrorists and organized criminals frequently reinforce each other,
where terrorists engage either directly or indirectly in organized crime activities such
as trafficking, smuggling, extortion, kidnapping for ransom and the illicit trade of
natural resources, for financial and/or material benefits. Such benefits contribute to
undermining state security, stability and social and economic development, which in
turn may create or maintain the conditions for organized criminal groups to flourish.
On the other side, organized crime groups may employ terrorist tactics, including the
strategic use of violence, to enable their objectives.

In the author’s opinion, speaking about terrorist activity, it is necessary to understand
it as a separate type of crime, which, basically, taking into account the current trends in the
development of terrorism, has an organized character. That is why the terrorist activity is
characterized by external signs of organized crime. It should be emphasized that terrorist
activity acquires only signs of organization, remaining inherently separate phenomenon,
which is radically different from ordinary organized crime.

According to the author, the perception of terrorist activity as a separate type of
crime, understanding of its distinction from organized crime has significant theoretical
and practical results. Firstly, such an approach allows to distinguish a separate unique
generic object of terrorist crimes, which is the social relations in ensuring the security of
person, society and the state from terrorist attacks. Secondly, it creates the conditions
for the proper criminalization of terrorist offenses, their separation from adjacent
offenses, and the more effective division of obligations in countering crimes between
law enforcement agencies.

Keywords: crime, organized crime, terrorist group, terrorist organization.

YAK 343.211 3AKOH I1PO KPUMIHAJIbHY BIJIIIOBIITAJIBHICTD
0. 0. Hawenxo TA KPMIVHHAJIBHO-HPABOBI HOPMM:
T IIMTAHH] COLITAJIbHOI OBYMOBJIEHOCTI

Y crarTi posmisHyTO pisHi 3HaueHHS TepMiHa «3aKOH IIPO KPWUMiHaJIbHY
BIITIOBiJaJIbHICTb», @ TaKOX VIOTO CIIBBIJHOIIEHHs 3 KpUMiHaJIbHO-IPaBOBOIO
HOpMOIO. 3'5ICOBaHO, sIKe 3 HBOX Ha3BaHMX IIOHATH BapTO BMKOPWMCTOBYBATH IIif, dac
BUPpIIIIeHHS IIMTaHHS OO COLliaJIbHOI 00YMOBJIEHOCT.

KimrouoBi ctoBa: 3axon npo kpuminaisiy 6ionofidasvnicms, KpUMIHAAGHUL 3AKOH,
KpUMIHAALHO-npaBoBi HopMU, coyiarbHa 00yMoBaeHicb.
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IlocranoBka  mpobiaemn. Tepmin  «3aKOH  HpO  KpUMiHaJIbHY
BiMIITOBia/IbHICTE» BUKOPWUCTOBYETBCS Y [ABOX 3HAUEHHSX: IJIS ITO3HAUYeHHS
KpMMIHaJIbHOTO KOJEKCy Ta OfHi€l 3 ¥Ioro craTem i, HaBiTb YaCTMHM CTaTTi.
OcTaHHIO NO3MUIIiI0 OIAIOTH TAKOXX BUIII CYA0Bi iHCTaHIIil, yKa3yloun B yxBajlax
Ta iHIIMX TIpoIlecyaTbHMX TOKyMeHTaXx TaKe: «IPM3HaunTy ocoli 3a BigoBimHIM
3aKOHOM ITOKapaHHSD».

SIx Bimomo, Oymb-siKa Biajia IIparHe /IO CBaBULISA. 3aKOH IS TOTO ¥ icHYyE,
mo6 1me cBaBUwIA obMmexutn [1, c. 44]. ToMy KpwWMiHaTBHUV 3aKOH 3aBXIN
IoBMHEH OyTu OOIpyHTOBaHUV COIliaJTbBHO-eKOHOMIUHVMWY, iIeoJIOTiYHMMM Ta
colliaJTbHO-TTpaBOBVIMM TToTpebaMy KpmMiHastisariil mistse [2, c. 50]. Bin Binirpae
BayKJTVIBY POiIb Y POpPMYyBaHHI 3aTrajIbHOI CMCTEMI 3aKOHOIABCTBa, OPIEHTYIOUM 11
MOGiJTi3yToun BCIo 1i Ha OXOPOHY ITPaBOIIOPSIKY Bif, 3710umHiB [3, c. 306].

Amnaiiz octaHHIX FocrimkeHb i myOGmikamin. ITpoGnemi 3akoHy 1po
KpUMiHaJIbHY BiOBiTJIbHICTE Ta KPMMiHaJIbHO-IIPABOBMX HOPM HPUAUIWIN
yBary B HayKOBUX IIpallsix Taki BueHi-kpmMiHaiicTy, sx M. baxanos,
I0.B. baynin, M.I. bnym, BI bopucos, M. bpannin, JI.B. Hopomr,
M., Odypmanos, BM. Kyn, M.I. Menpauk, B.O. Haspompkui, O.B. Hanen,
I0.A. ITonomapenko, A.O. Tiwie, ILJI. ®pic, M.J. Hlapropopaceknuit Ta iHImi
daxisri. ITpore B iX HOCIIKEeHHSX BUPIIIEHHS HPOOJIEMN 3JIiVICHIOBAIOCS Y
BiIpVBI BiZl IWTaHHS 110TO (3aKOHY) COIiaIbHOI 0O0YMOBJIEHOCTI.

binopycekum nocnigamk A.l JIykaIios Harosiomiye, 1o Iig KpuMiHaIbHUMMU
3aKOHaMM MOXKHa PO3yMiTM JIMIe Ti, IO BCTaHOBIIIOIOTh KpUMiHaJIbHY
BiIIOBinaIbHICTh 3a cycmiyibHO HeOesmeuHi misiHHS, $Ki panilre He Oyiu
KpuMiHasizoBaHi, a0o 3MIiHIOIOTH IifCTaBM ¥ yYMOBM  KpUMiHaJIBHOI
Bi[IITOBiTaJILHOCTI 3a 3JI0UMHHI JIisiHHS, yXe Iepenbadeni B OcobmuBin gacTuHi
KK (1). Bogrouac He BUKITIOUAETHCS 1 OUIBII IIMPOKe TIYMadeHHS: Oyob-sIKII
3aKOoH, 1110 fHonosHIoe abo 3mintoe KK i € HOBMV KpmMiHambHMI 3aKoH (2). [Tpu
BMOOpi 3 IBOX 3a3HAa4YeHMX BapiaHTIB TIyMadeHHs, 3ayBaXkye IIpaBO3HaBellb,
BaXXJIMBO PO3KPUTM 3MICT TepMiHa «KpUMiHaJIBHUI 3aKoH». ediHiril mporo
TepMiHa HeMmae B 3aKoHOpaBcTBi PecriyGriikm Bitopych (Tak camo sk i B KK
Vkpaiam - O.IL). Opnak sxmo KK € enmHMM KpuMiHaJIBHUM 3aKOHOM, TO,
OYeBVIHO, IO MOHSTTSIM «KpUMiHaJIBHU 3aKOH» OXOIUIIOIOTECS BCi 3aKOHV, IIIO
MICTSTE HOPMU, SIKi PeryJIIolOTh Ti caMi BigHOCHHY, 110 perjaMeHTyIoThcs KK, a
He TUIBKM Ti, 5IKi BCTaHOBIIOIOTH KPUMIHAJIBHY BiIIOBifaIbHiCTh a00 3MIiHIOIOTS ii
3acHyBaHHA 1 yMOBU. TOMy 3aKOHWM, IIfO BHOCATH 3MiHM V1 [IOTIOBHEHHS TUIbKM B
KK abo nmopsn 3 KK i B iHmmi 3akonu, siki 6 nmMTaHHS BOHM He BUpILIyBaIu, €
BiIIOBIIHO IOBHICTIO ab0O YacTKOBO HOBMMM KPMMIHAIBHVMM 3aKOHAMMU, IIIO
miIsaraoTh BKIodeHHo 1o KK, Ko TUIbKy 1Ii IMTaHHS BiTHOCATBCS A0 cepn
peryimosanns KK [4, c. 238].

ILJ1. ®pic cTBepaXye, 10 MOXXHA BUAUINTY TPV BUIVM HOPMATUBHUX aKTiB,
sKi HasleXaTh 1o KpuMiHaybHOro 3akoHy: 1) KK Ykpainu, 2) “Oynb-sika okpema
crarrss (Hopma) KK VYkpaiHm (9acTmHa CTaTTi), $Ka BU3HAYa€ 3arajbHi
MOJIOKEHHs, IO PeryJIlolOTh IIMTaHHsS KPUMIHAJIBHOI BifIIOBigaIbHOCTI 3a
Bi[IITOBiTHY ITOBETiHKY, YCTAaHOBIIIOE 11 IIifcTaBy Ta Mexi”; 3) “MikHapomHi akTH,
SKi BU3HAYAIOTh MiJICTaBy Ta YMOBM KPUMiHaJIbHOI BifIIOBiJaIbHOCTI 3a OKpemi
3JI0YMHHI JIisgHHS, o paTudikoBaHO YKpalHOIO Ta iMIJIEMeHTOBaHO B
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HaIlioHa/TbHe KpWMiHaipHe 3aKoHomascTBo” [5, c. 19]. 3paxarounm Ha
BUITIeBVIKIIaTIeHe, 3ayBaXMO, IO MiXXKHapOIHi aKTVI He MOXe OyTH BiTHeceHO 110
KpWMMiHaJTBHVIX 3aKOHiB, OCKiJTBKM: a) HacIIpaB/li BOHV He “BU3HavaloTh ITifICTaBu
Ta YMOBV KpMMiHaJTbHOI BifITTOBiMaTbHOCTI 3a OKpeMi 37TOYMHHI MistHHS ", SIK TVIITe
MpaBHMK, a JIVIIe 3aKpilUIIOIOTh  OOOB'SI30K  /epXXaBM  BCTaHOBUTU
Bi[IITOBiTa/TbHICT 3a BUMHEHHS IIeBHOTO BUZY [isiHB; 0) IOCTIIHWMK yKasye Ha
notpeby iMIUTeMeHTaril MiXHapOmTHWMX aKTiB y KpWMiHaJbHe 3aKOHO/aBCTBO
(TTpaBWITBHIIIe Ka3aTH — “1040eHs MKHapOITHO-IIPaBOBUX aKTiB”), a TOMy BOHW
B)Xe 3HaXOJISITh CBOE 3aKPilUIeHHS B IIeBHMX CcTaTTsx (dactmHax craTert KK), To6To
HaJIeXaTb 0 JApyroi, BWAUIeHOI HayKoBIleM TIpynu. binbmre Toro, mocrae
3aIllTaHHS: HaBilllO BUIUISTY BUAM 3aKOHIB UM “BUAM HOPMAaTMBHMX aKTiB, sKi
HaJleXaThb 0 KpUMiHaJIbHMX 3aKOHIB”, sIK Ile pobuts IT.JI. ®pic? Moxe Kparie
0OMEXUTHCS JOCITIIKeHHSIM TOTO, V SIKMX 3HaUeHHSIX Y)KMBA€EThCS TEPMiH “3aKOH
IIpo KpMMiHaIBHY BiIIOBiIaipHICTE”, a BCe iHITe po3IIAmATH I Yac aHasIizy
IDKepesl KpUMiHaJIbHOTO IIpaBa’?

®opmyBaHHA IIijIert. MeToro CTaTTi € BCTaHOBJIEHHs TOrO, IO caMe
OXOIUIIOETHCSI TEePMIiHOM KpWUMIHaJIBHUV 3aKOH (3aKOH IIpO KPUMiHaJIbHY
Bi[IITOBiZTaJIbHICTB), VIOTO CIIIBBIJHOIIEHHS 3 KPMMiHaJIbHO-IIPaBOBOIO HOPMOIO, a
TaKOX 3'sICyBaHH: TOTO, sIKe 3 IBOX Ha3BaHMX IIOHATH BAPTO BMKOPVICTOBYBATM ITi]]
vac BUpilleHHs MMTaHHS II0J10 COIliaIbHOI 00YMOBIIEHOCTI.

Buxsiag ocHoBHOro marepiany. B.I. bopucos sseprae ysary Ha Te, 110
MOHATTS «3aKOH MpPO KPUMIHAJIBHY BiAIIOBiHaJIbHICTb», SKUM IIMPOKO
KOPUCTY€EThCS Teopisd KPMMIHAJIBHOTIO IIpaBa, € Aelll0 YMOBHMM, OCKiJIbKM Ha
Bimminy Bim KK abo oxpemo npuitHsiToro Bepxosroto Pamoro Ykpainu 3akoHy, He
Mae Bcix aTpmOyTiB 3aKOHy $K HOPMaTMBHO-IIpaBOBOIO akTa. IlpaBo3HaBellb
MOCMJIA€ThCsl Ha BU3HaUeHHs 3aKoHy, HaemeHe FO.M. Tonukoro, 3rigHoO 3 kUM -
11e JOPUAVYHO IUTICHUI i CTPYKTYPHO 3aBepIlleHN T HOpMaTHUBHO-IIPaBOBUM aKT,
SIKUVI  IIPUVIMAETHCS BerOBHOIO Papgoro BigmosBigHO 10 1 KOHCTUTYIIIIHMX
IIOBHOBaXKeHb [6, c. 25; 7, c. 473]. Tomy B.I. Bopucos po3ymie KprMiHaIbHMI 3aKOH
SAK TIMCBMOBUWV TIPAaBOBUV aKT, IO Ma€ BUIIY IOPUAVYHY CWIy, NPUMAETHCS
BepxoBHoto Pasioro Ykpainu abo BceyKpaiHCBKMM pedepeHIyMOM i MiCTWUTB
KpuMiHaJIbHO-TIpaBoBi HOpMu [8, c. 37]. SIKIo B IIbOMY acIeKTi IpaBHUK Ma€ Ha
yBasi mepiile 3HaueHHs TepMiHa «KpWMiHaJIbHUM 3aKO0H» (4K cuHOHIM KK), To
3BOPOT «MiCTUTh KPUMIHAJIbHO-IIPABOBI HOPMW» OPIEHTYE Ha PO3yMiHHA HOPMU
SK CMHOHIMY TepMiHa «KpVMiHaJIBHUV 3aKOH» Y APYyrOMY 3Ha4eHHi (4K OKpeMoi
crarti KK).

I0.A. TTonomapenko, dpaxisellp 3 MMTaHb KPMMIHAJIIBHMX 3aKOHIB, y CBOEMY
BU3HAUeHHi TeX HarojIoNlye Ha TOMY, IO OCTaHHI HPUIMAIOTBECT Y
BcTaHopleHoMy KoHcTutyiiero YkpaiHu opsaKy i € micbMoBUMM 3a HOPMOIO
HOpMaTMBHO-TIpaBoBMMM akTamu [9, c. 27]. Ha Te, 110 KpuMiHaIBHMIT 3aKOH €
HOPMAaTVMBHMM aKTOM, yKa3yIoTb 11 inmii npasuukm [10, c. 29, 30; 11, c. 5; 12, c. 15;
13, c. 23]. 3Buuarnno, mo okpemi cratri KK (ix gactmam abo HaBiTh meKiIbKa
cTaTevi), He MaloTbh yCiX 03HaK HOPMATMBHOTO aKTa, a TOMY YMOBHICTb Y PO3yMiHHi
aHaJTi30BaHOTO IIOHATTS, K 3a3Ha4aB B.I. bopwcos, 3aciyrosye Ha yBary.
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1.O. 3imgenko Ta B.b. XapdeHko 3ayBaXyioTb, IO KpUMiHa/TbHe
3aKOHOJABCTBO  YKpalHM CKJIaJJa€TbCd i3  3aKOHIB PO  KpUMiHaJIbHY
BiIlIOBilaIbHICTD, $AKi SABISIOTH COOOI0 €AMHY HOPMATMBHY CHUCTEMY -
Kpuminanenmi kogeke Ykpainy. [IoHATTS «KpyMiHaIbHUV 3aKOH» i «3aKOH ITPO
KpUMiHaJIbHy — BiJIIOBiJaJIbHICTE» BOHM BU3HAIOTh TOTOXHVMM, a TOMY
cTBepmKytoTh, mo KK - 11e cucrema KpumiHambHWMX 3akoHiB [14, c. 13, 14].
3asHaumMMo, 110 B iHmMX Bunanakax (He mopo KK) sakoHomaBers akiieHTye yBary
Ha CJIOBi «3aKOH» CTOCOBHO CTPYKTYPHUX €JIeMEHTIB €IVMHOTO 3aKOHOIaBUOTO
aKTa, KMV BijroBifgae Bcim BuMoraM 3akony. Hanpuxiiaz, i3 Hassu Kogekce sakoHis
nipo mpariro [15] crmifye, 1o 11evt KojreKe CKiIalaeThes i3 3aKoHiB. BotHOYac KoXkeH 3
TaKVX 3aKOHiB He Ma€ BCiX OTpiOHMX aTpmOyTiB HOPMAaTMBHO-IIPaBOBOI'O aKTa.

IO.A. Tlonomapenko, anamisyroun ct. 3 KK, Harojnomye Ha mopyiieHHi
npaBwI QopMaibHOI JIOTiKM Tpm 1 opMyBaHHI, OCKUTPKM BOHa JIOIyCKae
icHyBaHH# KpMMiHaJIbHOT'O 3aKOHO/IaBCTBA SK CYKYITHOCTI KpMMiHaJIbHIX 3aKOHIB
[9, c. 42, 43]. BoxmHOuUAac, SIKITIO CTATH Ha TIO3UIIIO, [0 3aKOHOM PO KPUMIiHAJIbHY
BI[IIIOBIJAJILHICTE € KOXHa KpUMiHaJIbHO-IIpaBoBa HOpPMa, TO TIOCTpOTa
TIOCTaBJIEHOTO JIOCTIITHMKOM IIMTaHHS HiBEJIIOETHCS, OCKUTBKIM TOJIi BUXOIUTH, IO
KOfIeKC CKJIaJaeThCs i3 CyKyImHOCTi 3aKoHiB. OcTaHHE TBep/)KeHH € aKCiOMOIO.

IToxasoBoro cTocoBHO I11H0T0 € no3uilisg M.I. baxxanosa, sikuii miTKpecsioBas,
mo KK - 1e crcTeMOyTBOPIOIOUNIL aKT, Jle KPUMIHAAbHI 3aK0HU 3BeIeHO B IIeBHY
cuctemMy. Ilo X 110 BU3HaUeHHs KPMMiHaJIbHOTO 3aKOHY IpaBHMK yKa3yBaB, IO
Ile aKT 3aKOHOMABUOl BJIafM, SIKUI YCTaHOBJIIOE IIeBHi HOpMM IIpaBa, a TaKOX
mycaB, IO IIiJT Ha3BaHMM TepMiHOM po3yMiloTh i okpeMy crarTio KK, i fexiipka
HOpPM, III0 MOXYTBh MIiCTUTMCS B OKpeMOMY 3aKOHOJIaBUOMY aKTi, i HacaMKiHeIlb
yBechb Kopiekc 3arasiom (KK) [16, c. 8].

Crmparounch Ha BUKIIazleHe, IMZICYMyeMO, IO 3aKOH PO KpMMiHaJIbHY
BiZIIIOBiAJIbHICTE, y APYroMy 3HadeHHi IIbOro TepMiHa, i € KpuMiHaJIbHO-
npasoBoo Hopmoio, 0o KK ckamaerbess 3 KpuMiHaJIBHMX 3aKOHiB (a 3a
BusHaueHHssM M.I. BaxanoBa - 3 HopMm). Mu ycBimomiIroemo, IO HaBeleHe
TpakTyBaHHs  CIIBBiIHOIIIEHHSI  IIOHSATh  «3aKOH MpO  KpUMiHaJIbHY
BiZIITOBiJaJIbHICTE» 1 «KPMMiHaJIbHO-IIpaBOBa HOPMa» € He €IMHO0 Y BITUM3HSHI
mokTpumHi [17, c. 286; 18, c. 497, 498; 19, c. 23; 20, c. 110; 21, c. 71], npore, mist
IOCIIIKeHHsT HayKoBoi Ipo0sieMu colliajibHOi OOyMOBJIEHOCTI caMe BOHa €
HaviOUTBII IPUTTHSATHOIO.

ITorpeba B y)XMBaHHI TepMiHa «3aKOH IIPO KpMMiHaJIbHY BiIIIOBiIaIbHICTH»
115t mosHaueHHd He jminie KK, a i 710ro cTpyKTypHMX elleMeHTiB (KpUMiHaIbHO-
MpaBOBMX HOPM) 3YMOBIIIOETHCS AeKiTbKoMa umHHMKamu. [lo-meprrie, Hopmu
Oco6ymsoi wactiaM KK MicTSTh sickpaBo BUpakeHi 3a00poHM, IO 3BePHYTI 110
HaceJIeHHs, SIKi BIIpi3HAIOTECS He JIMIIIEe 3a 00’ €KTOM OXOPOHW, a 11 3a XapaKTepoM
IisHb, 5SKi He MoXHa BumHATK. [To-npyre, He e KK 3arasom, a voro okpema
CTaTTs (Y HaBiTh 11 YaCTWHA) MalOTh CAMOCTIVIHMV e(PeKT CIIPUMHSTTS 11 3MiCTY Ta
HacTiAkiB 3actocysanHs. 10.B. baysin mmiire, 110 3 TOUKM 30py IICHXOJIOTiYHOTO,
iHdopMaIiTHOTO Ta IiHHICHO-OPIEHTAIliTHOTO BIUIMBY KpWMMiHa/IbHO-IIpaBOBa
HOpMa 3BepHyTa A0 IIeBHOI KiJTBKOCTi 0cib, Ha SKWMX BOHa IOIIMPIOE BIACHWM
BIUIMB [22, c. 600]. ITo-TpeTe, K yxe BinzHavasocs, y 4. 1 cr. 3 KK Kpuminansamii
KOIeKC IMEHYEThbCS «3aKOHOHABCTBO», a 1 3aBXOM CYKYyIHICTh 3aKoHiB. Ilo-
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getBepTe, ¥ 4. 2 cT. 3 KK y MHOXMHI ckazaHo, mo mo Komekcy BKITIOUaroTHCS
«3akoHWM». [lo-'site, y u. 5 cT. 3 KK 3HOBY X Taku B MHOXWHI 3a3Ha4yeHO, IO
«3aKOHW» TIpO  KpMMiHaJIbHY  BiIIOBiJa/JIbHICTh  TIOBMHHI  BiJIIOBigaTu
MOJIOKEeHHAM MiKXHapOIHO-IPAaBOBUX JIOrOBOPIB. 3 IILOrO CJIiIye€, IO OCTaHHIM
MOBMHeH BifnosigaTy He ymile Kopekc 3arajioM, a 7 KOXeH i3 3aKOHiB OKpeMo.
ITo-mocte, y Bcix wactmHax cr. 5 KK Ta 1 Hassi «3BOpoTHa [dis 3aKOHY HPO
KpMMiHaJIbHY BifIIOBiJaJIbHICTh Y Yaci» TepMiH «3aKOH» Y>XMUTO B ogHMHI. OTXe,
Tpeba BUpIITyBaTH MTaHHS IIPO 3BOPOTHY CMJIy OKpeMOTO 3aKoHy, a He Kopekcy.

BucHoBkM. BukiajieHe [103BOJIsIE CTBEPIDKYBATH, III0 TIOCIIIIOBHMM Oyito O
TIOCITIKYBaT ~ COIljaJIbHy  OOYMOBJIEHICTB  3akOHY  TIPO  KpWMiHaJIBHY
BinmosinanpHicTh. BoriHOUWac, 3BaXkaroum Ha Te, IO colliakHa OOYMOBJIEHICTB
3aJ1eXUTh Bifl BUITY, a B KPVMMiHaIIbHO-IIPAaBOBiV IOKTPYIHI CTaJI0 3BTYHVUM Y IIbOMY
acIeKTi IOMIATY Ha BUAV He 3aKOHW, a HOpMU, TO Oe3 3BepHEeHHS 110 OCTaHHiX
BUPpIIIIeHHS ITMTaHHS 11010 COIliaTbHOI 00yMOBIIEHOCTI BOaUa€eThCS HEJIOTIUHVIM.
Tomy mif wac BupimmeHHsT HayKoBoi IpobiieMu, 3 ojlHOro OOKy, HeMae IIfiCTaB
BIIMOBJISITMCSI BiJT TepMiHa «3aKOH», 3 iHIIIOro OOKy, OCKIIBKM Pi3sHUM BuaM
KpMMiHaJIbHO-IIPaBOBMUX BilTHOCMH KOPeCIOHAYIOTh pi3HI BUAM HOPM, a He
3aKOHIB, - € CEeHC IMCATH IIPO COIiajIbHy 00yMOBJIEHICTh KPUMiHaIbHO-IIPAaBOBUX
HOpM, BUKOPWMCTOBYIOUM IIeMl TepMiH $K CHMHOHIM IIOHATTS «3aKOH IIPO
KpVMMiHaJIbHY BillIIOBiaIbHICTh».

3ayBakyeMO TaKOX, IO 3BOPOT «BUIM 3aKOHiB IIpO KpUMiHaJIbHY
Bi/ITIOBiaJIbHICTE» Y Haylli BXMBA€EThC B iHIIIOMY 3HadeHHi. Inmerscs nmpo KK ta
3akoHM TmmuacoBol mii, gki jgo KK He Bximouarorbes. Harosocmmo, 1o
TepMiHOCIIOJIyUeHHsI «OXOPOHHI 3aKOHM PO KpUMiHaJIbHY BiIlIOBiTaJIbHIiCTE»,
«peryJIsSTUBHI 3aKOHU IIPO KPMMiHaJIbHY BiIIOBiaIbHICTh», & TUM I1ade «3aKOHM-
nediHiIlii» Ta «3a0x04yBaJIbHI 3aKOHIM» — Y KPMMiHaJIbHO-IIPaBOBill JOKTPUHI He
BUKOPVCTOBYIOThCSI. BopHOUac 3ajiexHO Bif, Buay HopM (abo 3akoHiB) cif
BUPpIIIIyBaTV HWTaHHS IIOHO iX coliasbHOI oOyMoBsireHocTi. Lle mosicHIOETBCS
pisHMM (PyHKITiOHa/IBHMM ITpM3HaYeHHIM OCTaHHIX. 3BaXkarouu Ha Iie, JIOTIYHUM
€ IIPUIYIIEeHHS II0/I0 HeOJHAKOBOCTI 00CTaBMH (IIPMYOMY SIK iX KUIBKOCTI, TaK i
HaVIMEHYBaHHS), 3a JIOIIOMOTOIO SIKMX BM3HAYA€ThCS COLliasibHa OOYMOBIIEHICTB
3aKOHIB IIPO KPWMMiHaJIBHY Bi/IIIOBiTaIbHICT (KpMMiHaJIBHO-IIPABOBUX HOPM)
Ppi3HMX BUMIB.

YcraHOBIIEHHS CMCTeMM Ha3BaHMX OOCTaBMH Ta 3MICTy KOXHOI 3 HUX €
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INTamenko A.A. 3akoH 00 YroJ0BHOVI OTBETCTBEHHOCTM W YTrOJIOBHO-
IIPaBOBbIE€ HOPMBI: BOIIPOCHI COLIVIAJIBHOV 00YC/IOBJIEHHOCTH

B craThe paccMaTpuMBAIOTCS padIMYHble 3HAUYeHMS TepPMMHA «3aKOH 00
YTOJIOBHOVI OTBETCTBEHHOCTW», a TaKXke er0 COOTHOIIEeHVe C YTOJIOBHO-ITPaBOBOVL
HOpMOTI. BeIsIcHseTCs, KaKoe 3 IBYX Ha3BaHHBIX IIOHSTUV CJIeTyeT MCIIOIb30BaTh Ipi
PpelleHVIVI BOIIPOCa O COIVaIBHOVI 00y CIIOBIIEHHOCTA.

KimroueBble crtoBa: 3akon 00 yeonoBnoit omBemcmBennocmu, 120406HbLI  3KOH,
y20108H0-npaBobvie HOPMbI, COyUALLHAS 00YCA0B1eHHOCITD.

Pashchenko O. Law on Criminal Liability and Criminal and Legal Rules: Issues
of Social Conditionality

The article discusses the various meanings of the term "law of criminal liability",
as well as its relation to criminal-law rules. We prove which of the two concepts should
be used when deciding on the social conditioning.

The term "law of criminal liability" is used in two senses: to refer Criminal Code
and one of his articles and even part of the article.

The need to use the term "law of criminal responsibility" for determining not only
to the Criminal Code, but its structural elements (criminal-law rules) is caused by
several factors. First, the norms of the Special Part of the Criminal Code contain
pronounced prohibitions. These prohibitions addressed to population. They are differ
not only the object of protection, but also the nature of the acts that are inadmissible.
Second, not only the Criminal Code as a whole and its separate article (or even part)
have an independent effect the perception of the content and effects of. Y. Baulin says
that in terms of psychological, information and value-orientation influence the criminal-
law rules is addressed to for a certain number of persons, to whom it renders their
influence. Thirdly, as already noted in Part. 1, Art. 3 of the Criminal Code called
"legislation", which is always a set of laws. Fourth, in ch. 2, Art. 3 of the Criminal Code
in the plural said that the Code include "laws". Fifth, in ch. 5, Art. 3 of the Criminal Code
again in plural of said that "laws" of criminal liability must comply with international
legal agreements. From this emerged that the latter must meet not only the Code as a
whole, and each law separately. Sixth, in all parts of the Art. 5 of the Criminal Code and
its title "reverse effect of the law on criminal responsibility at the time" the term "law" is
used in the singular. It follows that we must address the question of retroactive separate
law, not code.

The foregoing suggests that the consequentially would explore the social
determination of the law on criminal responsibility. However, despite the fact that
social determination depends on the type, and criminal-law doctrine has become
customary in this respect, divided into types of not laws, but divided rules, without
resort to them decide on the of social conditioning perceived illogical. Therefore, during
the solution of scientific problems, on the one hand, there is no reason to abandon the
term "law" on the other, because different types of criminal relationship corresponds to
different types of rules, not laws - it makes sense to write about the social determination
of criminal-law rules, using the term as a synonym of "the law of criminal
responsibility".

Mind that warning also that turn "types of law on criminal responsibility" in
science is used in a very different sense. This is the Criminal Code and the laws of
interim action, which are not included in the Criminal Code. Note that terms "security
laws of criminal responsibility", "regulatory laws of criminal responsibility", and
especially "laws-definitions" and "incentive laws" - in criminal-legal doctrine is not
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used. However, depending on the type of rules (or laws) should decide on their social
conditioning. This is due to the different functionality of the latter. Given this logical
assumptions about the unequal circumstances (both in their number and name), by
which social determination defined laws of criminal liability (criminal-law rules) of
various kinds.

Installation of these circumstances and the content of each of them is the prospect
of further scientific research in the test direction.

Key words: law of criminal liability, criminal law, criminal-law rules, social
conditioning.

VIIK 343.98.06 (477) TEHE3UC BUKOPUCTAHHAI CITY>KBOBUX
C. B. Henvxol TBAPWUH I11/]] YAC 3[JIMCHEHHI OIIEPATUBHO-
T PO3ILYKOBOI AISVIBHOCTI

YV crarTi [mociimkeHO TeHe3sWC BUKOPUCTAHHS CIIYKOOBMX TBapuH IIiJT dYac
3[IiVICHEHHSI ~OIepaTMBHO-PO3IIYKOBOI [IisUIGHOCTi. Y pe3ysbTaTi IpOBeAeHOTo
JIOCITi/KeHHsI KOHCTaTOBaHO, 1110 TeHe3VC 3a/lifoBaHHs CJIy>XOOBUX TBapWH CBiTUUTH
ITPO Te, IO IIPOIieC CTaHOBJIEHHS BUKOPWCTaHHSA co0aK y IpaBOOXOPOHHIV TisUIBHOCTI
IIPOVIIIIOB IIUIAX Bif] 3aCTOCYBaHHS OCTaHHIX y MMCIIVIBCBKIV Ta BiVICBKOBiVI CIIpaBi 10
OKpeMoi JIaHKM B CTPYKTypi IPaBOOXOPOHHOI JIisUIbHOCTI, 30KpeMa cobak rodasm
BUKOPUCTOBYBAaTW Ha IIPOeciiiHO-peryJIsipHill OCHOBI JIJIs IIOIIYKY 3allaXOBUX CIIiIiB,
riepesiayi JJaHVX, OXOPOHM 00’ €KTIB i JIIof1e1, 3aTpyMaHHs IPaBOIIOP YIIHUKIB TOIIIO.

Kimouosi citoBa: cayx006i mBapunu, eenesuc, npaBooxopoHHi opeanu, onepamubHo-
posutyxoba difabHicHb.

ITocraHoBKa mpobnemn. ITpoGrema mpoTwiii 37I0UMHHOCTI PO3MIOUYMHAE
CBOIO icTopiro 1Ie 3 maBHix uaciB. ToMy He IVBHMM € Te, III0 OJLHOYACHO IIOCTAIOTh
IWTaHHS TOLIYKy IIepCIeKTMBHUX IUIAXiB IiABUINEHHS e(eKTMBHOCTI Takoi
IiSUTBHOCTI Ta, SIK HACTIOK, IPOBIAHY POJIb BifirparoTh 3acoOu orepaTMBHO-
PpO3LIYyKOBOI MisUIBHOCTI, 30KpeMa CJIy)kOOBi TBapMHNM. YpaxoByiouu BKasaHe,
BBa’KAEMO 3a JIOLIUTbHE JAOCIIINTY TeHe3VC BUKOPWCTAHHS CJIy)XOOBMX TBapVH B
OIIepaTUBHO-PO3IIYKOBIV [TisUIbHOCTI.

Amnanis ocraHHIX HocTimKeHpb i myOmikamin. 3ayBaXumo, IIO NMTaHHS
BUIKOPVICTaHHS CJIy)KOOBYX TBapVH IIPaBOOXOPOHHMMI OpraHaM, 30KpeMa i ITifj,
yac OIIepaTUBHO-PO3IIYKOBOI  [IisUIBHOCTI, IOCIIIKY BaJIVICH BUEHVIMU
3pebibioro dpparmenrapHo. Tak, ymre M.B. KopHieHKo mpoBiB moCITipKeHHS,
IIpUICBsTYeHe NIUTAHHIO BUKOPUCTaHHS CT1yKOOBIMX TBapwH, IIpoTe Oe3 icTopuko-
MpaBOBOTO TeHe3NCy iX BUKOPWCTAHHS IIJ dYac 3[iVICHeHHsS OIlepaTMBHO-
PO3IIYKOBOI [IisUIbHOCTI. BogHOUAC IMTaHHS, II0B 3aHi 3 BUKOPUCTaHHSM iHITIIX
BUIIB TBapuH, TaKOX 3aJMIIIOCA II03a YBarol HayKoBLiB. Bkasame 11
00yMOBJIIO€ TIOTPeOy BUBUEHHS 11bOIO IIUTAHHSI.

®opmyBaHHS 11iIe¥1. MeToro CTaTTi € IO KeHHs TeHe3Cy BUKOPVICTaHHS
CI1y>XOO0BVIX TBapVH IIiJ] Yac 3[iVICHEeHHs OllepaTMBHO-PO3IIYyKOBOI HisUTbHOCTI.

Buxsiag ocHoBHOro Marepiamy. Ilepmii 3ragku momo BMKOPMCTaHHS
TBapwWH [JIsl JOCATHEHHS IIPAaBOOXOPOHHMUX IIlent maTyrorhes Il cropivusm mo
Hamoi eput. Tak, Haykosa jtiTepaTypa, npucssdeHa JlaBHiM 4acaM, MiCTUTb 3TaKu
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