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Epodees H. V. Biamsame pedopmsl ympasiaeHMss B 00/acTM BOTHBIX
OTHOLIEHU/I Ha IIpaBOBOoe o0ecIiedyeHNe IIOJIHOMOYMII OPraHOB MeCTHOTIO
caMoyIIpaBJIeHVs 110 BOIIPOCaM BOJIOIIO/Ib30BAaHVSI M OXPAHBI BOM

B craree paccmaTpmBaroTcss ocoOeHHOCTM pedOpMUpOBaHUS YIIpaB/leHUs B
o01acT BOIHBIX OTHOILIEHWVI, IOCIEACTBUS BIIVISIHUSL 3TOro pedopMupoBaHMs Ha
IIOJIHOMOYVSI OPTaHOB MECTHOT'O CaMOYIIPaBJIEHMsI II0 BOIIPOCaM BOIOIIOJIb30BaHIS,
oxpanbl Bof. CreraHbl BEIBOABL M apTyMEHTUPOBAHBI IIPEIJIOKEeHWs], HallpaBIeHHbIe
Ha COBEpIIEHCTBOBAHME BOIHOIO 3aKOHOMATENIbCTBA B YaCTW, KOTOpasl KacaeTcs
y4acTyisl OpraHOB MeCTHOT'O CaMOYIIpaB/IeHs B yIIPaBJIeHUN BOHBIM XO3SVICTBOM.

KiroueBble c1oBa: pedopMmpoBaHUe yIIpabieHWs B 00OJacTV BOIHBIX
OTHOIIIEHWV, BOIOIIOJIb30BaHIE, OXpaHa BOZ, BOJHOE 3aKOHOATEJIbCTBO, BOIHBIE
pecypchl, BOIHBI OaccerniH.

Ierofieiev M. The Impact of Management Reform in the Field of Water
Relations on Legal Ensuring of the Authority of Local Government Bodies on the
Issues of Water Utilization and Protection

In the article the features of reform of water management of Ukraine actively
carried out in recent years. Highlighted the organizational structure of the government,
which was formed by the basin principle and ensure the transfer to the regional level of
main control of implementing policies, programs and objectives to ensure good
environmental status of water basins, as water resources, coordination of economic and
environmental interests in water utilization. Analysis which is carried out in the paper
is indicated on the extensive system of basin and local water management authorities
who have to interact, complement each other, coordinate their actions.

Impact of the reform of water relations in the development of local government
authority on water utilization and protection is drawn attention. The author argues that
despite some losses in indicated authorities (in particular, they have no right to grant
permit for special water utilization and etc.), these authorities generally kept the a one
of a set, which allows them to participate in the implementation of state water policy,
influence the formation of this policy in view of the existing field. Proposals of
improving water legislation in terms of the involvement of local authorities in the water
management is explained.

Keywords: water management reform, water management, water protection,
water legislation, water resources, water basin.
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O. A. TTrobuux I 3MICT CYB’€EKTUBHOI'O ABTOPCBKOTIO IIPABA

Y crarti npoaHnastizoBaHO HayKOBi ITOITISAM Ha IIpo0iieMy BM3Ha49eHHS CyTHOCTI
Ta 3MicTy cy6’eKTMBHOIrO aBTOPCHKOTO TIpaBa Ha TBip HayKW, MUCTEIITBa Ta JIiTepaTypu,
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a came BU3Ha4YeHHs 3MICTy BUKJIIOYHMX IIpaB Ha HbOro. AKIIEHTOBAaHO yBary IIOIO
3MiHV POPMYITIOBaHHS IOHSTTS IVIX ITPaB, iX 00CATy Ta BUJIIB Pi3HUMM aBTOpaMW, SKi
OyJm TIpefcTaBHUKaMM pi3HMX COLiaJIbHO-eKOHOMIuHMX opMariini, ifgeosoro-
MOJIITUYHUX HaIpsAMiB PO3BUTKY JlepKaBu. BusHaueHO HayKoBe ITOHSITTS Ta 3MicCT
BUKIIIOYHMX IIPaB SIK CKJIAZIOBUX Cy0 €KTMBHOIO aBTOPCHKOIO IpaBa. ApryMeHTOBaHO
ITPOTIO3NIIiI OO BTOCKOHAIEHHS 3aKOHO[aBUOT'0 PETYIIFOBaHH: ITHOT'0 IIMTaHHS.

Kiro4uoBi c10Ba: aBTOpChbKe IIpaBo, Cy0’€KTMBHE aBTOPCbKE IIPaBO, BUKIIIOYHE
aBTOPCHKe ITPaBO, MAVHOBI aBTOPCHKi IpaBa, 0COOVMCTi aBTOPCHKi ITpaBa.

IToctanoBKka mpoOsaemu. OpHIEO 3 TeopeTWUHMX IpoOieM iHCTUTYTY
aBTOPCBKOTO ITpaBa € BU3HAUEHHS 3MiCTy aBTOPCBHKOIO ITpaBa, a caMe BU3HaYeHHs
3MICTy BUK/TIOUHVX IIpaB Ha HbOTo. [IMTaHHS BM3HAUeHHs 3MiCTy cy0 eKTMBHOTO
aBTOPCBKOTO TpaBa Ta BUKTIOYHWMX aBTOPCHKMX IpaB (K VIOTO CKJIafOBVIX) ITO-
pi3HOMY BU3HayYaJI B HayLi LMBUILHOIO IIpaBa BIPONOBX TpuBalIoro yacy. Ha
o0csr 11pOTO TepMiHa BIUIMBa/IM SIK IIOJHTMYHI, TakK i COILiaJIbHO-eKOHOMIuHi
YMHHMKI. YBara, sKy IIpVBepTa€ Il TeMa, OOIPYHTOBYETbCA ITpolJieMamy, II0o
TIOCTaBaJIV TIepef], aBTOpaMy TBOPIB YITPOOOBX iCTOpil po3BUTKy cycmimbcrsa. LIi
IIpaBa abo He BV3HABa/IM B3araJli (Ha IIOYaTKy PO3BUTKY PaIsHCHKOI ep>kaBii), abo
GesmincraBHO 3MeHITyBay iX obcsar. Take cTapeHHS IIOIO HayoOHApOBaHIIIOl
YacTVHU  CyCHUIbCTBA IPU3BOAUTH [0 HEraTMBHMX HACTIIKIB  PO3BUTKY
€KOHOMIUHOro IIOTEHIlialy Hep)kaBW, TATHe 3a co0OK0 (DisMyHy BTpaTy LIBOTO
IIPOIIAPKY CYCIIBCTBa dYepe3 VIOTO Mirpariito abo HeraTuBHe CTaBJIeHHS IIOO
TBOpYOI isuTbHOCTL. ToMy BaXKMBO came CHOTOIHI Iif, Yac BU3HA4YeHHs BEeKTOpa
PO3BUTKY Iep>KaBy $K Y HOJITUYHOMY, TaK i COLIaJIbHO — €KOHOMIYHOMY HaIIpsIMi
JlaTy YiTKe BV3HA4YeHHS CyTHOCTI Ta 3MiCTy BUKIIIOYHWX aBTOPCBKMX IIpaB sIK
CKJIAZIOBOI YacTVMHW Cy0 €KTMBHOIO aBTOPCBKOIO IIpaBa, SIKOMY B PO3BUHYTHX
Iep’kaBax BifBelleHa poJIb KaTajli3aTopa PUHKOBMX IePeTBOPeHb Ta JIOKOMOTVBA
©€KOHOMIUHOTO PO3BUTKY.

Amnaini3 ocraHHIX mooTimkeHb i myOstikamivt. ITpoGemi BU3HaYeHHS 3MicTy
BUKJIOUHMX IIpaB Ha 00'€KTV aBTOPCHKOTO IIpaBa Oysiv IIPVICBSYeHi ITpalli TaKyx
draxiBriiB y rasysi nuBiTeHOTO 1paBa, sk I'. @. [lleprreresnya, B. A. CepebposcpKoro,
M. B.Topnona, b. C. ArTiMoHOBa, €. A. ®nevimv, B. IT. 'pubarosa, I. B. CaBertseBot,
A. K IOpuetika, M. B. CertiaroBa, B. A. Joszopriesa, A. I1. Cepreesa, B. B. I'yp’stHOBOY,
P. b. Hvimkm ta ismmmx. [Tpore B Ykpaiai mpo0GrieMa BU3HAYeHHS 3MiCTy BUKITFOUHVIX
IIpaB Ha 00’€KTVM aBTOPCHKOIO IIpaBa € JIMCKYCIiHOIO Ta IoTpedye MOoCiiKeHH s
¥ HajtasIi.

dopmyBaHHS Hiert. MeToro CTaTTi € aHaIi3 TEOPETUIHMIX ITOJIOKEHB ITIOfI0
BU3Ha4YeHHs 3MiCTy BUKJTIOYHVX IIpaB Ha 00’ €KTV aBTOPCHKOTO IpaBa Ta HaJlaHHs
MPOMO3NIIV INOAO yCyHeHHs IIpaBOBMX KOJI3il, $Ki BMHMKAOTH MiX
HaliOHaJIbBHUM Ta MDKHapOJHWMM 3aKOHOJ/IABCTBOM IIOZO PeryJIioBaHHS IIbOTO
IIMTaHHSL.

Buxnan ocHoBHoro marepianmy. Cy0’ekTvBHe aBTOpChKe IIpaBO - Iie
BUKJIIOUHE IIpaBo, sIKe CKJIAafa€TbCsl 3 OCOOMCTVX HeMamHOBMX Ta MallHOBUX
IIpaBOMOYHOCTeV1, O3Havae 3a00pOHY BCiM TpeTiM ocobaM 31iMicCHIOBaTH ITeBHi /il
Ta Haiae 0codi, SKiVl HaJIEXXUTP I1e TIPaBO JI03BOJISATY BMKOPUCTAHHS TBOPY.
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Cy0’exTvBHI aBTOPCHKI ITpaBa XapaKTepM3YIOTECS [BOMa OCHOBHVIMW
KpuTepisMir: 1) BOHV € aGCOMOTHVMMM Ta 2) BUKITIOUHVIMIL

AOGcoimoTHICTh IMX IIpaB O3Hayae, IO IHpaBy cy0'ekTa KOpeCIOHye
000B’5130K HeBM3Ha4eHOro KoJjla 0ci6 He opymrysaTu vioro mmpasa. OG0B 3K, 110
IIPOTUCTOATE abCOJIIOTHOMY IIpaBy, € 3araJbHOPEryJIATMBHUMM 00OB sd3KaMu
KOXXHOI ITpaBocyO’ekTHOI 0cOOM He TIOpyllyBaTM 3aKOHW. BopHouac
abcoIFOTHOMY ITpaBy KOPEIIOIOTh i 000B’sI3K1M caMOTo yIIOBHOBaskeHoro cy0’ekra,
L0 BUIUIMBAIOTh i3 3a00pOH, sKi BU3HAYalOTh MeXi 37iVicHeHHs abcOJIIOTHOTO
Cy0’eKTMBHOTO IipaBa. 3Bi/IcM BUIUIMBaE JBa BVUCHOBKM: 1) abcoioTHe IIpaBo
3abesrledye yIIOBHOBaKeHit 0coOi yTpuMMaHHS Bifl y4YMHeHHsS IIeBHWX [Iii
30008 s13aHMIMM  OocoGaMy i 2) iCHYIOTb IIeBHi, ycTaHOBJIeHi 3aKOHOM, Mexi
3pivicHeHHs1 aOCOIIOTHOTO ITpaBa. 3a3HauyeHMII BUCHOBOK 3000B’s3y€ B HAIIOMY
IOCITIKEHH] 3MiCT KOHKPETHOI IIPaBOMOYHOCTI Ha 00’€KT aBTOPCHKOTO ITpaBa
PO3IJISAAATH CIIUIBHO 3 110TO 0OMeXKeHHSIM.

HactynHoro xapaKTepuCTMKOIO Cy0'€KTMBHOIO aBTOPCHKOIO IIpaBa €
BU3HAHHS WOI0 BUKIIIOYHVM IipaBoM. Ilin BMKIIOUHVMMM IIpaBaMu B Teopil
LIVIBUIBHOTO IIpaBa 3a3B1y4art po3yMiloTh cy0’ eKTVBHI ITpaBa, 1110 3a0e31euyroTh ix
cy0’eKTaM ITpaBOMOYHOCTI Ha BUMHEHH: IIeBHMX JIil1 3 OJJHOYaCcHOIO 3a00POHOI0
BCiM iHIMM ocobam Ge3 3rogm cyO’eKTiB IMX IIpaB YYMHSTM 3a3HadeHi IIil.
BuxiIrouHicTh aBTOPCHKOTO ITpaBa BU3HAIOTh yCi BUeHi, ajle B Ile TOHATTS pi3Hi
BUeHI BKJIaJalOTh Pi3HMUI 3MiCT.

Y pocivicekin gopesommortiviHiv itepaTtypi I'. @. Illepirenesnd posmisias
BUKIIOYHI IIpaBa $K MOHOIIOJIIO BOJIOJapss Ha BMKOPWUCTaHHS TBOPY 3
MOXUIMBICTIO HeOOMeXeHOro Ilepexoiy IBOro IIpaBa Bill ofHOro cy®’ekra mo
inrmoro [1, c. 71].

YV papsHCBKMV Hepiof TpaKTyBaHHS «BUKIIOUHMX IIpas» HaOysio iHIIoro
3Ha4yeHHs. BUXiIHVM y LIbOMY CTajIO 3allepedYeHHS MOXJIVBOCTI BCTAHOBJIEHHS
MOHOIIOJIiT aBTOpa Ha TBip y colliaticriaroMy cycrinbersi. B. I. CepeGposepkuit
IVcaB: «3BepTarounch 6e3rocepeIHbO 10 aBTOPCHKOro IIpaBa, Tpeba, Iepli 3a Bee,
BiZI3HAYNUTY, IO B YMOBaX COL[JIICTMYHOIO CYCIIUIbCTBA Hi IIPO Ky MOHOIIOJIIIO
aBTOpa Ha CTBOPEHUV HIM TBip He MoXe OyTy 11 MoBW. CTBOpEHIIT )ke aBTOpOM
TBip He € Hi ToBapoM, Hi 00OpOTO3IATHMM 00’ €KTOM. ABTOp IIpU3HA4a€e CBOIO
Mpallio COLHAIICTMYHOMY CyCIUILCTBY, PI3HOIO XK POy COLHaIiCTUYHI OpraHisarrii
(BMIaBHMIITBA, BUIOBVIIHI IIIIIPUEMCTBA, KIHOCTYZII TOIIIO) CIIPUSIOTH aBTOPOBi
B TOMY, III00 pe3yJIbTaTV FI0TO TBOPYOL AisIbHOCTI CTayIM HafgOaHHSM CyCITUIBCTBA.
Tomy o3HaKa «BUKITIOUHICTB» XKOTHOIO MipOIO He MO)Ke O3HauaTW, IT[0 HaJIe)kHe
aBTOPOBi aBTOPCHKe MPaBO € AKMMOCh MOHOIIOIIBHUM IIpaBoM» [2]. M. B. T'opmon
TaKOX 3alepeurB MOXJIMBICTh yCTAHOBJIEHHsSI MOHONOJII 1 BKasyBaB, IO
IIO3HaYeHHs aBTOPCHKOTO IIpaBa SIK «BUK/IIOUHOI0» BUIUIMBAE 3 TOTO, 110 1ie IIPaBo
TIOB’si3aHe 3HAUHOIO MipOI0 3 0coOMCTiCTIO TBOpLSA HOBUX TBOpiB [3, c. 76]. YV
poseuTok 1poro mosoxeHHss b. C. AmtmmonoB Ta €. A. ®nepmmmr cTanm
TPaKTyBaTM BMHATKOBI IIpaBa K HeBiMUyXyBaHi Bif, ocoOmcTOCTi aBTOpa
IIPOTSATOM YCHOIO VIOTO XKWUTTSI, HEIIPUITY CTUMICTh IlepeHeceHHs IIpaB aBTopa Ha
inmy ocoOy [4, c. 57-58]. Hapasti 1151 moswiiist 3HamIwia cBOe BifoOpaXkeHHS B
poborax B. IT. I'pubanosa [5], I. B. Casenbesoi [6], A. K. FOpuenko [7].
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Mwn He OymeMo KpWTWKYBaTH IFO TIO3MIIIO, OCKUIBKYM BOHA BUIpiNTyBasia
po0JIeMy HasIBHOTO TOZi CyCIIUIBCTBA 1 Y i JIOriYHOMYy OOIpYHTYBaHHI JIeXas1o
iHIIIe BUIXi/THe TOJIOKeHHS — 3allepedeHHs MOXJIMBOCTI iCHyBaHHSI MOHOIIOJIIT Ha
TBip. CyuacHi peasiii BMMararoTb BM3HaHHs IIPaBOBOI MOHONOJI 0coOu Ha
BUKOPWUCTaHHS TBOPY 3 MOXJIMBICTIO HEOOMEXEHOIo IIepexojly aBTOPCHKOTO
IIpaBa Bi onHiel ocobu 1o inmoi. Take po3yMiHHS BUHSTKOBMX IIpaB 3HAVIIUIO
CBOE BioOpakeHHS B ocTaHHIX poboTax B. A. Tosopruesa [8], A. I1. Cepreesa [9],
M. B. CeniBanosa [10], B.B. I'yp’stnosoi [11], P. b. Ilvmkw [12].

BusHaroun BUMKIIOUHI HpaBa {K IIPaBOBY MOHOIIOJIIO OcoOWM Ha TBip,
PO3KPMEMO iX 3MICT.

3akoH Ykpainu «ITpo aBropcbke IpaBo i cyMixkHi ITpaBa» (gajii - «3akoH»)
Bint 23 rpynHsa 1993 poKy B 3MiCT BUK/IFOUHMX ITpaB BKJIIOYaB ITPaBo J103BOJISATH abo
3a00POHSTY BUKOPVCTaHHA TBOpY. Y penaxiiil 3akony Bim 11 ymmaa 2001 poxy
3'sIBIIIOCS BU3HAUYeHHs BUK/IIoYHOro npasa. Ct. 1 3akoHy TOBOPUTb: «BUKIIIOYHE
IIpaBO - MalfHOBI IIpaBa 0cOOM, sKa Ma€ MO0 TBOPY, BUKOHAHHs, IOCTAHOBKM,
Ilepeqadi opraHisallii MOBJIeHHS, (POHOTPaMM UM BileorpaMy aBTOPCBKi ITpaBa i
(abo) cymixHi mpaBa, Ha BUKOPUCTaHHS 11X 00’€KTiB aBTOPCHKMX IIpaB i (abo)
CYMDKHMX ITpaB JIvIlle Helo i Ha Bujavy JIville 1ielo 0co00I0 [103B0JTy Ui 3a00poHY
X BUKOPVICTaHHS iHITIVIM 0cO0aM y MeXax CTPOKY, yCTaHOBJIEHOTO 1M 3aKOHOM».
ToOTo BUKIIOUHE IIpaBO - Iie IIPaBO BUKOPWCTOBYBATH TBip caMOMY, IO3BOJISATV
TaKe BUKOPWCTaHHS VI 3a00pOHSTV BUKOPWUCTaHHA TBOPY iHmmM. Lo moswuiiiro
sanmmae P. b. Ilmmka [12] i Bincroroe 1 y cpoix myOsiikarlisix, a Takox i
I. SIxyGiBcokmit [13].

Opnak Take 3aKpilUIeHHs 3MiCTy BUKJIIOUHOTO MpaBa B 3aKOHi /1a€ 3MOTy
IVITVI BUCHOBKY, IO IIpaBo 3a00pOHSATI BUKOPVICTAHHS TBOPY € JIVIIE OJTHI€0 3
MOXUIMBOCTEV 0cO0M, SIKiVl HaJIEKUTh aBTOPChbKe 1IpaBo. ToOTo aBTOp mWId TOro,
106 yci iHmm ocobu He BUKOPUCTaIN TBip, Ma€e caM 3a00pOHUTI BUKOPVICTaHHS
TBOPY, a B pa3i He 3[i/iICHeHHS 3a3Ha4€HNX JTivi — OyIb-XTO MOXXE BUKOPVCTOBYBAaTV
TBip. Lle HenpaBIIBHO i sBJIsie COOOO IOPVIMIHIV HOHCEHC.

BuxnouHe mpaso - lie nepenyciM 3a00poHa BciM 0co6aM BUKOPUCTOBYBaTI
TBip. ITyHKT 1 cT. 32 3aKOHY TOBOPWUTB, IO «BUKOPWCTAHHS TBOPY OyIb-SKOIO
0cO0O0I0 JIOITYCKA€EThCs TUIBKM Ha OCHOBI aBTOPCBHKOI'O [IOTOBOPY, 3a BUHSTKOM
BUIaJKiB, mepenbauenmx cr. 21 - 25 mporo 3axkony». Tobro 3abopoHa
repenbadyeHa caMyM 3aKOHOM i TOMY He IIOTPiOHO KOXKHOTO TIOBiOMIISTH IIPO 1Ie.

I pyHTYyIOUVMCh Ha 3arayibHil 3a60poHi, aBTopoBi abo 0cobi, SIKill HaIeXNTh
aBTOpPCBhKe IIpaBO, Ha/IA€ThCs MOXKIMBICTH TTO3BOJIATY BUMHEHHS IIeBHMX il
Hapepiena aprymMeHTallisi MK piruTIOeThCsT 11 HOpMaMy MKHAPOTHMX KOHBEHIIIN
i IOTOBOPIB.

Yacruna 1 cT. 9 bepHCcbKoi KOHBeHIIIT Tepebayae: « ABTOPY JIiTepaTypHMX i
Xy[IOXHIX TBOpiB, IO OXOpPOHSIIOThCs Iliefo KoHBeHII€0, KOPUCTYIOThCS
BUKJTIOYHVM IIpaBOM JIO3BOJISTY BiITBOPEHHS 1IMIX TBOPIB OyIb-SIKVMM UMHOM i B
Oynpb-sikin dopmi». Crarrs 11 DepHCbKOI KOHBEHIIii ITOYMHAETHCS CIIOBAMIL
«ABTOpM  ApaMaTUYHMX, MY3UYHO-ApaMaTUYHMX 1 My3M4YHMUX TBOPIB
KOPUCTYIOThCSI BUKITIOUHIM ITPaBOM JIO3BOJIUTY ...». AHaJIoTiuHe (pOpMyJTIOBaHHS
MicTuTbes 11y cratTsx 11 bis, 11 ter, 12, 14 bepHCbKOI KOHBEHIII.
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Yroga TRIPS we mnepenbavae BimMiHHOCTeVI B aBTOPCHKOMY IIpaBi Bin
10J10)keHb bepHCHKOI KOHBeHIIil, cT. 9 GesnocepenHpo 306008 s3ye wienis COT
norpumysarycs Crarri 3 1 o 21 bepracekoi Konsentiii (1971) ta [TomaTka o Hel.

VY cr. 7 Jorosopy BOIB 3 aBTOpchKOro mnpasa BKasyeThcd, IO BUKITIOYHE
IIpaBo, HajlaHe aBTOpaM JliTepaTypHMX i xymoxHix TBopiB y cT. 9 (1) BepHcpkoi
KOHBeHIIii, IToJIsIra€e B JO3BOJIi Ha BiITBOpeHH: CBOIX TBOPIB.

€ me oxgHa npobsieMa, ITOB's3aHa 3 BUKIIOUYHMM IIPaBOM: CTOCYETBCS Iie
IIOHSATTS TUTBKM MavHOBVIX IIpaB aBTopa abo 71 HeMaltHOBUX? SIK BUIIHO 3 TEKCTY
BUIIIeHaBeleHoi cTaTTi 1 3aKoHy, 10 BUKITIOUHUX ITpaB BiTHOCATD TUTBKY MatHOBI
MpaBa, a HeMaVHOBi ITpaBa He 3rafyoTh.

CaMe TIOIIJI aBTOPCHKMX ITpaB Ha OcOOMCTi (HeMartHOBi) i MaltHOBI IpaBa
TPaguIiIHO HOCUTEL cynepewmBum Xapakrep. Ckaximo, B.I. CepeGposcbkuit
3arlepedye MOMJIVMBICTb TaKOro IIOfIUTy, $K «pPO3MEXYBaHHS O0coOOMCTMX i
MaViHOBVX ITpaB aBTOpa He IITBepIKyeThCsd ITPaKTUKOM peaslisallil aBTOPChKIX
IIpaB: OJIHE W Te X HaJleXXHe aBTOPOBi MpaBo (IIPaBOMOYHICTB) MOXe 3a IIeBHMX
YMOB OXOPOHSITM i FIOrO MaViHOBi i HeMallHOBi iHTepecw, MpWUYOMYy B OIHMX
BUIIa/IKax Oy/IyTh OHOYAaCHO OXOPOHATHMCH i Ti M iHII, B iHIIMX e BUITagKax,
3aJIe)KHO Bij] KOHKpeTHMX 0OCTaBMH, MUTaHHs Oy/ie WTH PO OXOPOHY abo 7oro
MaVHOBMX, ab0 HeMarHOBUX iHTepeciB» [2].

M. B. TopoH cTtaBuTh TaKu¥ IIOJIUI ITiJ, CYMHIB i TOBOPUTH PO YMOBHICTb
11poro nopiny [3, c. 76-77]: «Y ninrasysi aBTopchKOToO I1paBa, gK yTiM, i B ycix iHmmx
HiiraTy3sx IVBUIBHOTO IIpaBa, Jy’ke BaXKO pO3MeXyBaTV IpaBa OCOOWMCTI 1
MpaBa MaVHOBI, pO3MIAIATH KOXXHY 3 I[MX YaCTVUH MpaBa po3AiibHo. Harruacrirre
IIpaBOMOYHOCT] aBTOpa OCOOMCTOro MOPSJIKY € BOJHOYAC i crlocoboM OXOPOHM
TIOrTO ITOBHOBakeHb Ha MaTepiajibHe posIopskeHHs TBopoM. IIpaso aBTopa
BUPIIITyBaTH IIMTaHH PO Tepefiady TBOPY BUIABHUIITBY € 3iVICHEHHSIM V10TO
0cobvcTOro IIpaBa Ha TBip 1 BOIHOYAC II0B si3aHe 3 MUTAHHSIM PO TIOTro IIpaBo Ha
BUHAropony. PosmiibHMi posmisn y Teopil aBTOPCBKOTO IIpaBa OCOOMCTMX i
MaVHOBVIX IIPaBOMOYHOCTEVI € VIMOBIpHillle CIIPaBOX0 HAaYKOBOI'O PO3MEXYBaHHS
abo 3py4HOCTeV BUKIIATy, HiX CIIPaBoo MpUHINITY. PO3Me)XyBaHHS MavHOBVX Ta
0CcOOMCTIIX IIPaBOMOYHOCTEV aBTOpa iHOII MOXJIVMBO JIVIIIE TOMi, KOJIM BifoMa
MeTa, Ky Iepeciliflye aBTOp IIpM 3/IiVICHeHHI ITiel mpaBomMouHocTi. ToMy mopin
IIpaBOMOYHOCTEV aBTOpa Ha 0COOVCTI 71 MalfHOBi HOCUTb XapaKTep YMOBHWVL».

ITpoTe Taxwvi HOIT icHye ¥ minTpuMmyeThbcs OutbimicTo BueHmX. Ller xe
mofin icHye i B 3akoHi. 3aKOH yKasye, sIKi ITpaBa aBTOpiB € ocobmcTymm (cT. 14
3akony), a siki MavHOBUMMMU (CT. 15 3aKkony). CrarTrs 6 bis bepHChKOi KOHBeHIIil
BKa3ye HeMawHOBi mpasa, crarri 8, 9, 11, 11 bis, 11 ter Ta iHmi 3akpirUnoOTH
MaviHOBi ITpaBa.

3asHaummo, mo yroma TRIPS mepenbavae BWIydeHHS IIOAO OCOOMCTMX
HeMaVHOBUX IIpaB, PO $Ki vieThes cT. 6 bis bepHcepkoi KonseHii. ITyHkr 1 ct. 9
Yroou He 3000B’s3ye yd4acHWKIB BU3HaBaTM 3a aBTOPOM IIpaBO 3asBIIATU
aBTOPCTBO Ha CBill TBip i 3amepeuysaTyit IpoT Oy[Ab-IKOTO IIOCATaHHS Ha VIOTO
LiTicHicTb, SIK He nepenbaveHo bepHcbKolo koHBeHIlieo. Ha mpaxruiii Titbkm
KpaiHy, Ki He € wieHaMy BepHCBKOTO COX03y 3BUIBHSIOTHCS Bill IIbOT0 000B 3Ky,
OCKiJTbKM YYacCHMKYM bepHCBKOro coro3y MaloTh ITPOAOBXYBaTV TapaHTyBaTwu
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ocobvicTi HeMarHOBI IpaBa 3TiIHO 3 ixHiIMM 3000B’S3aHHSMM 3a KOHBEHII€IO.
Bigmosimro YkpaiHa sk wreH bepHchbKOi KOHBeHIIl 3000B’s3aHa HamaBaTy
HeMartHOBi IIpaBa.

BuximouHicTe IpaBa $IK IIpaBoBa MOHOIIOJIS [TO3BOJIAE Ilepexin ITpaBa Bifl
onHiel ocobwu pgo immoi. BomgHouac ocobucti (HemartHOBi) TIipaBa €
HeBiI4y>XyBaHMMM, He MOXYTb IlepefaBaTics iHIIM ocobaM i HajleXaTb TUTBKM
aBropaM TBOpPY. Ilic/ia cMmepTi aBTOpa MO CHAIKOEMINB ITepexofdsaTh He caMi
ocobucTi IIpaBa IOMepJIOro, a IpaBO Ha Ix oxopoHy. IlpaBo Ha oxopoHy
ocoOvcTrX (HEMaHOBYX) ITpaB € 0e3CTPOKOBVIM.

Ha riporusary ocodbucTvx pas, MaltHOBI ITpaBa MOXYTb BiJIbHO ITepexXOauTI
mo immmx oci6. MarHOBI IpaBa HOCSITH TepMIiHOBUV XapakTep, Iepion ix mil
oOMeXXyeTbcsl TepMiHOM XUTTs aBTopa i 70 poKaMu Micyist Ioro cMepri.

Tomy MOXJIVIBO BM3HAaYMTHM BUKITIOUHI ITpaBa SIK MaVIHOBi ITpaBa, sKi 3[1aTHi
BUIbHO IepexonTy Bifl offHOro cy0’eKTa /10 iHIIOTO0. Y3ro/mKyeThCs eVl BUCHOBOK
3 mornoXeHHsIMY bepHcbKoi KoHBeHtii. ITpu 3akpimyieHHi HeMaViHOBUX IpaB y
BepHcpKil koHBeHIIiI (cT. 6 bis) He BUKOPUCTOBYIOTh TepMiH «BUKIIIOUHI ITpaBa»,
a B IHIIMX CTaTTSX, 10 perIaMeHTyIOTh MalHOBI IIpaBa, IleVl TepMiH
BUKOPWCTOBYIOTh. ITpuKsIafiom Moxke cjIyryBaTyi TeKCT yacTHu 1 cT. 9 BepHcbkol
KOHBEHIIii: «ABTOPM JIiTepaTypHMX i XyAOXHIX TBOPIB, ITJ0 OXOPOHSIOTBCS ITi€l0
KonBeHI1i€10, KOPUCTYIOTHCS BUKIIOUHMM IPaBOM IO3BOJISATV BilTBOPeHHS LIMX
TBOPIB OyIb-SKVM 4MHOM i B Oy11b-sIKivt popmi».

OTrxe, 3 HaBeleHOI apryMeHTallil BUIUIMBA€, IO BUK/IIOYHE aBTOPCHKe
o3Hauae 3a00poHy BciM ocobaM Ha BUMHEHH: IIeBHMX J1iV1 i 3a0e31euye 0cobi, sKi
HaJIeXXWTB 11e IIPaBo, MOXKIVBICTB [T03BOJISATY BUMHEHH: IINX Ain. 1o Toro x 3akoH
BU3HAYa€e IepeliK Ha3BaHMX [ii1 i IIOB'SI3ye 3 HMMM KOHKPETHi aBTOPCHKi
IPaBOMOYHOCTI.

BucHoBkm. IlincymMoByrounm BuINeBUKIIa/IeHe, 3a3HA4MMO, INO IOTPiOHO
TIOCTYTIOBO aJaliTyBaTV HalliOHaIbHe 3aKOHOJIaBCTBO YKpaiHV JI0 €BPOIeVIChKIX Ta
CBITOBVIX CTaHAApPTiB, 3MIiHIOBaTM Ta HOIOBHIOBATW VIOTO 3TiAHO 3 IOIIMCaHVIMM
YxpaiHoo MDKHapogHMMM yrofaMiu. YKpaiHa sIK wWieH bepHChKol KOHBeHIIil
3000B’s13aHa HajlaBaTV HEMaVHOBI IIpaBa Cy0’eKTaM aBTOPCHKOTO IIpaBa i cy6’exram
CYMDKHVIX IIpaB Ta BU3HaBaTM 32 aBTOPOM IIPaBO 3asBJIATV aBTOPCTBO Ha CBill TBIp i
3allepeuyBaTii IpOTM OyAp-gKOTrO IIOCSTaHHS Ha WOro UUICHIiCTB, $K 1Iie
repenoayeHo bepHCHKOI0 KOHBEHITIE.

OpHak 3akpilUleHHs1 3MiCTy BUKJIIOYHOIO IpaBa B IyHKTiI 1 cT. 32 3akoHy
daxTVYHO MOKIIazla€ Ha aBTOpa 3a00pPOHY BMKOPWMCTaHHS TBOPY iHIIMM ocobaMm,
iHaKIIIe 11e BUKOPVICTaHHS € ITUIKOM 3aKOHHWM, a IIe TaKOX CyrepednTs 1. 1 cT. 32
3aKoHy, y S$KOMy WIeTbCs, IO BUKOPWUCTAHHS TBOPY OyIb-sIKOIO 0COOOI0
JIOITYCKAEThCA TUIBKM Ha OCHOBI aBTOPCBKOIO JIOTOBOPY, 3a BUHSTKOM BUIIA[IKiB,
nepenbavennx crarrsamu 21 - 25 11poro 3akoHy. Y 38'53Ky 3 IviM Tpeba BU3HAYUTY
BUKJIIOYHI ITpaBa TUIbKM £K MAaVHOBI IIpaBa, $Ki 30aTHi BUILHO IePeXOAUTH Bif,
ofHOro cy0’eKTa [0 iHIIOro, a BUK/IIOYHE aBTOPChKe IIPaBo O3Hayda€ 3a00pOHy BCiM
oco0aM Ha BUVMHEHHs IeBHMX Mivi i 3abe3neuye ocobi, sKiit HATEXWUTH Iie TIPaBo,
MOXUIVMBICTD HO3BOJISITVI BUMHEHHS LMX J[iVi, a TaKoX IIOTpiOHO BHeCcTU
cchopmysTboBaHi BuItie 3MiHM 110 cTarett 1, 15, 32, 39, 40, 41, 44 3axony.
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JIro6umnk A. A. ComeprkaHye CyOBeKTMBHOTO aBTOPCKOTO MpaBa

B cratbe mnpoBenEH aHaIM3 TeOPETUUYECKMX IIOJIOKEHUV OTHOCUTEILHO
omnpeziejieHUsI  Colep)KaHMs CyOBEeKTMBHOIO aBTOPCKOIO IIpaBa, a WMEHHO
VICKITIOUMTEIbHEIX TIpaB Ha OOBEKTEI aBTOPCKOTO IpaBa ¥ COPMyIMPOBaHBI
IpeJyIoKeHVsl OTHOCUTEIILHO yCTPaHeHWs IPaBOBBIX KOJUIN3MUI, KOTOPbIe BO3HMKAIOT
MeXJly HalMOHaJIbHBIM ¥ MeXIyHapogHbIM 3aKOHOJATeIbCTBOM OTHOCUTESIHHO
IIpaBOBOTO PeryJIMpoBaHNs 3TOrO BOIIpoOca.

KiroueBble c10Ba: copepKaHye aBTOPCKOIO IIpaBa, CyOBeKTMBHOE aBTOPCKOe
MpaBo, WMCKIIIOYUTeIbHOe aBTOPCKOe IIpaBo, MMYIIeCTBeHHble aBTOPCKMe IIpaBa,
JIMYHBIE aBTOPCKYE IIpaBa.

Lyubchik A. Content of Subjective Copyright

The article analyzes the theoretical provisions regarding the definition of the
content of exclusive rights to copyright objects and formulates proposals for the
elimination of legal conflicts that arise between national and international legislation
regarding the legal regulation of this issue.

One of theoretical problems of the Institute of Copyright is the definition of the
content of copyright, namely the definition of the content of exclusive rights to it. The
issue of defining the content of subjective copyright, and exclusive copyright (as its
components) has been differently defined in the science of civil law for a long time. The
volume of this term was influenced by both political and socio-economic factors.
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Therefore, it is very important today, when determining the vector of state
development, to give a clear definition of the essence and content of exclusive copyright
as part of subjective copyright, which in the developed countries has been assigned the
role of a catalyst for market transformations in the political as well as socioeconomic
direction, and locomotive of economic development.

Summing up, we can conclude that it is necessary to gradually adapt the national
legislation of Ukraine to European and world standards, to amend and supplement it
in accordance with the international agreements signed by Ukraine. Ukraine, as a
member of the Berne Convention, is obliged to grant non-proprietary rights to the
subjects of copyright and subjects of related rights and to recognize the author's right
to claim authorship in his work and to object to any encroachment on its integrity, as
provided by the Berne Convention.

However, the consolidation of the content of the exclusive right in paragraph 1 of
Art. 32 of the Law of Ukraine "On Copyright and Related Rights" in effect imposes on
the author the prohibition on using the work to other persons, otherwise this use is
completely legal, which in turn contradicts Clause 1 of Article. 32 of the Law, which
states that the use of a work by any person is allowed solely on the basis of an author's
contract, except in cases stipulated by Art. 21 - 25 of this Law.

In this regard, it is necessary to determine the exclusive rights only as property
rights, which are capable of freely transferring from one subject to another, and
exclusive copyright means the prohibition of all persons to commit certain actions and
provides the person who owns this right, the opportunity to permit the commission of
these actions, as well as to make the above-stated amendments to Articles 1, 15, 32, 39,
40, 41, 44 of the Law.

Keywords: copyright content, subjective copyright, exclusive copyrights,
property rights, personal copyright.
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