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The article is dedicated to the particular issues of the criminal justice administration with the
discretionary powers application of the court in conjunction with the institute of Human Rights.

The role of the principle of the human rights equality in the course of criminal proceedings in
terms of judicial discretion is established in such institutes as investigative actions, precautions to
criminal proceedings and the imposition of compulsory medical measures.

Human rights and the admissibility of their restrictions under the discretion of the judge is
characterized by considering the presence of competitive social and legal values and by taking into
account the Convention on the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights) and the practice of the European Court of Human Rights.

The criteria required for the competing values consideration in situations that allow judicial
discretion are offered.

The legal mechanism for the human rights protection and restoration in case of improper
application of the judicial discretion is found. The shortcomings to further improvement of the law
enforcement are revealed.
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Nowadays the theme, related to the research of human rights, is becoming more and
more topical in view of the dynamics of social relations, and correspondingly, filling the
existing rights with a new content. This dynamics is associated with both negative forms
(internal and external military conflicts, forced displacement of people, processes of mass
migration, protection of privacy, etc.) and positive forms (globalization of social
processes and their impact on the international legal standards formation in interrelation
with national legal relations, the development of information technology, access to public
information). «Human rights» are becoming particularly relevant in Ukraine as a result of
the military conflict, threats and violations of human rights. «Human rights» play an
extremely important role in administrating justice as one of the main forms of state
activity. In fact, under to the Constitution of Ukraine, human rights and freedoms and
their guarantees determine the essence and orientation of the activity of the State, and the
human being, his or her life and health, inviolability and security are recognized in
Ukraine as the highest social value.

Actually, the particular importance of human rights at the constitutional level as well
as in law enforcement, requires from lawyers a detailed understanding of judicial
discretion in the context of human rights and freedoms.
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Human rights should be taken into account in each situation by the court while
applying discretionary powers. Currently, the issue of the relationship between the
discretion of the court and human rights, which may cause difficulties in law enforcement
is left ambiguous. This article attempts to resolve certain issues aimed at improving law
making and enforcement practices from the perspective of judicial discretion.

According to the recent studies of domestic and foreign legal doctrine,
comprehensive studies on interplay of court discretion and human rights are almost
absent. A few authors only briefly examined some aspects of these legal phenomena
synergy. Mainly, the issues related to human rights beyond the discretionary aspects
haven’t been studied yet. Particularly, these are researches of the following domestic
scholars: P. Rabinovych, M. Havronyuk, Yu. Sulzhenko, A.Bushchenko, O. Goncharenko,
O. Grischuk etc.

Certain attention to the judicial discretion in the administration of justice was paid
by P. Kuftyryev, V. Vapnyarchuk, A. Makarenko, B. Runner and some other scholars.

The objective of this article is to clarify the characteristics of court discretion in the
context of human rights, their points of intersection and in providing suggestions
regarding improving of law enforcement and regulation of criminal justice.

The newly-adopted law of Ukraine «On the Judicature and Status of Judges», of
June 2, 2016 (Article 1) establishes the provision that the court administrates justice on
the basis of the rule of law, provides for anyone the right to fair a trial and respect of
other rights and freedoms guaranteed by the Constitution and laws of Ukraine and also
international treaties ratified by The Supreme Rada of Ukraine (Supreme Council of
Ukraine). This rule gives the reason to claim that the human right to an access to justice,
the right to a fair trial determines the responsibility of the state in the face of independent
court to make a fair decision, even in those situations where legal regulation of a
particular situation is absent or is insufficient. In this context N. A Huralenko claims that
the judge finding no legal rules for resolving the legal disputes, faces a choice: either
completely abandon the legal investigation of the dispute or to apply absolute (natural)
law and to put it in the basis of his/her own decision. However, nowadays the court is not
able to deny dispute resolution to the subject of law on the basis of incompleteness,
ambiguity or absence of the law. Otherwise, it equals to denial of justice and
automatically leads to the other — illegal, shadow adjustment, or even to slowing the
social relations development [2, p. 164].

Landmarking to the understanding of the outlined issue is the Decision of the
Constitutional Court of Ukraine of November 2, 2004 No 15rp / 2004. In this decision,
the Court gives the interpretation of the rule of law, pointing out that the rule of law is
the domination of law in society. The rule of law requires the state to implement its
standards in law-making and law enforcement activities, including the laws adoption,
that should be soaked with the ideas of social justice, freedom, equality and so on.

In its Decision the Constitutional Court also cites another statement, that necessitates the
application of judicial discretion in respect to the context of the notion of «justice» - one of
the fundamental principles of law that is crucial in defining it as a social relations regulator
and one of the human rights measurements. The Court notes that sometimes the law may be
unfair, including restrictions on the freedom and equality of individuals [5]. In fact, if there is
a reasonable doubt about the unfairness of legislation, the legal obligation to adopt a fair
decision with the application of judicial discretion rests with the judge.

Generally known human rights (main) characteristics are:

— universal value;

— independence of borders;
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— integrity, equality and non-discrimination.

In the modern sense of the UN (Office of the High Commissioner for Human
Rights), human rights are rights inherent to all people, regardless of nationality, place of
residence, sex, national or ethnic origin, color, religion, language or any other status[12].
However, equality of rights does not mean their actual identity and the absolute
uniformity of legal procedures. According to the legal position of the Constitutional
Court of Ukraine of April 12, 2012 r. No 9-rp / 2012, the equality of all people in their
rights and freedoms concerns the necessity to provide the legal possibilities, both of
material and procedural nature, to implement rights and freedoms identical in content and
scope [4]. However, under the p. 2, Art. 10 of the Criminal Procedural Code of Ukraine,
certain categories of persons (minors, foreigners, persons with mental and physical
disabilities etc.) have additional guarantees in respect to the criminal proceedings.

Moreover, the Recommendation of the Committee of Ministers (European Counsel)
Ne R (80) 2, of 11 March 1980, regarding the administrative authorities discretionary
powers implementation indicates that the purpose of the principle of equality is to
prevent unjust discrimination, by ensuring equal treatment of persons who are in the
same situation de facto or de jure, when it comes to the implementation of certain
discretionary powers [3, p. 445].

In this aspect, the Criminal Procedural Code of Ukraine establishes additional
guarantees of the rights of certain categories of persons and at the same time gives the
court the right to discretion regarding a number of issues, such as:

— participation of a physician in the interrogation of a minor (p. 1, Art. 226);

— participation of a physician during the investigation (search) actions involving a
minor (p. 1, Art. 227);

— application of the special trial procedures (in absentia) (p. 3, Art. 323);

— distance court hearing with the purpose of minor witness rights protection (p. 4 Art. 354);

—the applicability of bringing persons to court (by force), other than minors,
pregnant women, the disabled of the first and second groups, a single person having
children under six or disabled children, and persons who under this Code may not be
interrogated as witnesses (p. 3, Art. 140);

—exceeding the maximum amount of bail, against a person who is suspected in
committing a grave or especially grave crime (p. 5, Art. 182);

—taking into account the state of diminished responsibility, as the basis for the
application of compulsory medical measures (p. 2, Art. 504);

Human rights are absolute by nature, but regarding some of them exceptions are
permitted in order to ensure the public interest. In this case, an individual interest and the
public interest are the competitive values and the judge is authorized with a considerable
share of discretion and on the basis of the statutory conditions to make a fair decision. In
particular these competing values may be:

1) the right to freedom and precautions in criminal proceedings;

2) the right to privacy and the investigation actions that violate individual privacy;

3) the right of ownership and property seizure in the interests of criminal
proceedings and so on.

An important stipulation is that the restrictions shall be «necessary in a democratic
society»: It is not sufficient that such a restriction belong to the exceptions provided for
in paragraph 2 of Art. 10 of the European Convention on Human Rights. Moreover, its
not enough that the interference in human rights be justified by the fact that its subject
belongs to any particular category or is a subject to legal rules formed in general and
unconditional terms. The Court shall ensure that the intervention, under the facts and
circumstances of a particular case, is, in fact, required [6, p. 97].
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In the field of judicial discretion A. Barak (a judicial practitioner, scholar and
lawyer) claimed that the competition of values should be balanced on the basis of the
reasonableness standard. Judge’s assertion that one value takes precedence over another,
based on his or her subjective point of view, isn't sufficient. He or she shall substantiate
their allegations with rational explanations [1, p. 138].

The European Court of Human Rights in its case law states that, although the
national court has some discretion as to choosing arguments in a particular case and
admission of evidence in support of the parties, the authority is required to justify their
actions by reasoning their decisions (See. judgment «Suominen against Finland»
(Suominen v. Finland), Ne 37801/97, p. 36, of July 1, 2003) [10]. Another purpose of the
reasoned decision is to demonstrate to the parties that they have been heard. In addition,
a reasoned decision gives parties the opportunity to challenge it and get a review by a
higher authority. Only reasoning of judicial decisions may provide public control over
the administration of justice [9].

In our opinion, the dilemma of choosing from the competing values should be
resolved by taking into account a certain set of criteria that should be applied in the
aggregate, namely:

—original nature of the one of the values (what value is original (initial) and
independent from the other);

— dependence of one of the values (when without one value others - cannot exist, for
example, the right to individual security cannot be effectuated in a society where there is
a collective threat);

—nature and duration of negative effects and the possibility of their elimination.

In the process of historical development of the human rights doctrine, a number of
absolute rights have been singled out. Either violation or their restriction is prohibited.
Such rights are not global and we find differences in the various jurisdictions. Observing
the European legal system, the absolute rights are the following:

— prohibition of torture, inhuman or degrading treatment or punishment;

— prohibition of slavery;

— the right not to be convicted for the behavior that was not illegal when committing
a crime;

— the right not to be subjected to more severe punishment than the one predicted at
the time of the crime commission;

The last two types can be combined in a general prohibition of the retroactive legal
norm application, that worsens the situation of the individual.

Judges often have to use discretion when deciding the relationship between the
public interest and the interest of the individual [8, p.325]. Special attention to the
differentiation of these concepts has been paid to by the European Court of Human
Rights in its practice. Thus, in the judgment «James and Others v United Kingdom»
(James and Others v. The United Kingdom), of February 21, 1986, Series A Ne 98, the
Court states that the concept of «public interest» necessarily has a broad interpretation.
The court, considering natural the wide limits of discretion granted to legislators, in order
to implement social and economic policies, respects the viewpoints of legislators as to
«public interest» when these decisions are based on a sound reasoning.

In determining a «necessity in a democratic society», the States enjoy a margin of
appreciation, the extent of which depends on the scope of the public sphere that is in a
conflict with the guaranteed right. The European Court of Human Rights assesses
proportionality of restrictions applied to the freedom of expression, in respect to any
legitimate aim sought to achieve. Any disproportionate interference will not be
considered «necessary in a democratic society».
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Thus, the judge in the administration of justice, regarding the issue of priority of
private and public interest, enjoy a wide margin of discretion. However, this does not
guarantee absolute legality and fairness of the application of discretion by the court. In
this respect, some means of liability and ways to restore the violated rights in case of
discretion abuse must be foreseen.

Summarizing the mentioned above, it should be noted that discretion of the court
shall always be applied with consideration of human rights. In some cases, such as, the
prohibition of tortures, inhuman treatment or humiliation of people's dignity or
punishment, prohibition of slavery and the prohibition of retroactive law that aggravates
the situation of individuals, human rights are absolute and no compromises concerning
their restrictions or violations are allowed. In other cases, judges in the administration of
justice, often have to find balance between the personal and the public interests, with the
application of discretionary instruments. While considering competing values, judges
shall apply such criteria as originality, dependence of values and consequences of their
violation. Detailed motivation of judicial decisions is also important in order to provide
human rights and the legitimate use of court’s discretion.
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HocnimkeHo okpemi npobnemu npaBocynas y KpMMiHansHOMY NPOBaMKEHHI i3 3aCTOCYBaH-

HSIM OUCKPELinHMNX MOBHOBaXKEHb cyayy B3a€M03B’H3Ky 3 iHCTVITyTOM npas JIIOANHN.

3’AcoBaHO ponb NPUHUMMY PIBHOCTI MpaB MOAUHW Nig Yac 3AINCHEHHS KPUMIHaNbHOro

nNpoBafKeHHA 3 Mornagy CyAaiBCbKOI AUCKpeuil Yy Takux iHCTUTYTax, Ak crigdi Aii, 3axogm



M. Dzyndra
234 ISSN 0136-8168. BicHuk JlbiBCbKOrO YHiBepcuTeTy. Cepis topuanydHa. 2017. Bunyck 64

3abe3neyeHHst KpMMiHaNbHOro NPOBaXKEHHSI Ta 3aCTOCYBaHHA NPUMYCOBUX 3aX04iB MEANYHO-
ro xapakrepy. MeTta npuHUMNY PiBHOCTI — He AOMNYCTUTW HecnpaBeanvBol AUCKPUMIHAUIT,
3abesneyvBLUM OOHaKOBE CTaBneHHs A0 ocib, Aki nepebyBaloTb B OOHAKOBIN cuTyauii ge-
aKTo UM fe-tope, Konv naeTbCs Npo peanisawito NeBHOro AUCKPELINHOrO NOBHOBAXEHHS.

OxapakTepu3oBaHo BUAM Npas MoAMHM Ta AONYCTUMICTb iX OOMexeHb 3a po3CcyaoM cyay
3a HasiBHOCTI KOHKypPeHLii CyCninbHO-NpaBoOBMX LIHHOCTEN i3 ypaxyBaHHAM KoHBeHUii npo
3aXUCT NpaB MIOAMHU Ta OCHOBOMOMNOXHUX CBOOOA i NpakTUKkM €BpPOMEencLKoro cyay 3 npas
noanHu. 3a CBOIM XapaKTepoMm npaea MoauHN € abCOMNTHUMU, OAHAK OO0 OKPEMUX 3 HUX
JonycKalTbCa BUHATKM 3aans 3abe3nedeHHs Hacamnepen nybniyHoro iHTepecy. B Takomy
pasi iHTepec OKpeMoro iHauBiAyymMa Ta nyoniyHui iHTepec nocTalTb KOHKYPEHTHUMM LiiHHOC-
TAMMU, LWOJAO SAKMX caMe CyAAi HanexuTb NPUNRHATTS pilleHHSs, Ha NiacTaBi BCTAHOBIEHUX 3aKO-
HOM YMOB, arne 1 3i 3Ha4yHO [onet Avckpelii. EBponencbknii cya 3 npas MOOUHW Y CBOIW
npakTuLi CTBEpAMB, WO X04a HauioHanbHWiA cya Mae neBHy csobony poscyady LWopo Bubopy
aprymMeHTiB y Tiil Y iHWIiA cnpasi Ta NPUNUHATTA AOKa3iB Ha MiATBEPOXKEHHS NO3WLIA CTOPIH,
opraH Bragu 3060B’A3aHvin BUNpaBaaTh CBOI Aii, HaBiBLUM OBI'PYHTYBaHHS CBOIX PilLEeHb

3anponoHoBaHO KpuTepii, HeobXxiaHi ANns BpaxyBaHHS CyAOM, Y pasi 3BaXaHHs Ha
KOHKYPEHTHI LIiHHOCTi y cuTyauisix, ki 4OMyCKalTb po3cy CyAy, 30Kpema: NEPBUHHICTb OAHIET
i3 UiHHOCTeW (HeobxigHO BpaxoByBaTW, fKa LIHHICTb BWHMKMIA MEPBMHHO Ta He3anexHo Bif
iHLLIOT); 3anexHiCTb OAHI€l i3 LiHHOCTEW (Hanpuknag, npaBo Ha iHAuBigyanbHy Gesneky, He
Moxe OyTu peanizoBaHe B CyCninbCTBi, A€ IiCHYE KONMEKTMBHA 3arpos3a); Xxapaktep Ta
TpuBanicTb HEraTUBHUX HaCMiAKIB Ta MOXINUBICTb X YCYHEHHS.

3’9COBaHO NPaBOBi MEXaHi3MM 3axXMCTy Ta MOHOBIIEHHS MOPYLUEHWX NpaB NMAVHU Y pasi
HenpaBOMIPHOro 3aCTOCYBaHHS CYAOM AUCKPEeLUiMHUX MOBHOBaXeHb Ta BUSBMNEHO X HeAomMiku
ONS nofanbLIoro BOOCKOHaneHHs. 30KpeMa, BaXNMBWM acnekToMm 3abesneyeHHs npas
NOOVHW NPUY 30INCHEHHI ANCKPELLIHUX MOBHOBaXeHb Cyaly € 0O0B’A30K AeTanbHOi MoTuBauil
Ta OOrpyHTYBaHHsi CydOBOro pilleHHs. [eTtanbHa MOTMBALis Cy[OBOrO pilUEHHS TakoX €
HeoOXxigHOW Ana  Moro nepernagy cydamu  BULIMX  iHCTaHUin, 3agns  3abe3nedeHHs
OZIHO3HAYHOro PO3YMiHHS ANCKPELIMHUX MOMEHTIB CyaAet0 BULLLECTOALLOrO cyay.

Knroyosi criosa: BignpaBneHHs npaBocyaas, NpaBoBi LiHHOCTI, MPUHUMMM Npasa, 4OoCTyn
00 cyay, cnpaseanvBeui CyAoBUI po3rnag, nyonivyHun iHTepec.



