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The institution of legal succession in the event of the death of taxpayer first appeared in
Polish tax law in 1998 with the adoption of the Tax Code 1997 (‘Ordynacjapodatkowa’, General
Tax Law). The existence of such succession was previously a rule of private law, while in the
field of tax law it constituted a novelty. Determination of the normative effects generated by the
death of a natural person in the sphere of rights and duties regulated by tax law is very important
and practical issue. It is not the problem of inheritance tax, but general tax law.

According to Article 97 § 1 of Polish Tax Code, the heirs to a taxpayer assume the rights
and duties in property of the deceased taxpayer as provided for in tax law regulations. It means
that the heirs of the taxpayer do not assume all the rights and duties of the testator as may arise
under the provisions of tax law, but only those that are of a material character (rights in property).
So, the scope of a succession in tax law is determined by the legislator on the basis of an
unclear criterion, one which gives rise to doubts in the case law. The Author of the article
observed, that this concept was taken from private law (inheritance law, Civil Code 1964). The
genesis of this regulation referring to succession in tax law does not, however, provide us with a
solution of the problem of how we are to understand rights and duties in property on tax law
grounds. The criterion of the division is the nature of the duties and rights — whether they are
property or non-property. For example, heirs are not required to file a tax return for a deceased
taxpayer, but they must pay all the taxes he owed. A pecuniary character can also be attributed
to certain rights, such as the right to the refund of tax overpayment, etc. The Author of the article
concludes, that the nature of some rights and duties under tax law is not obvious. In particular
cases, far-reaching doubts still arise when trying to define and precisely delimit rights and
obligations according to the criterion adopted by the legislator. The case law in this area is rather
modest. The observation arises that, in practice, the question of what types of rights pass to heirs
has been much more controversial. In recent years, there has been a tendency to grant heirs a
wide range of rights. The passing of duties has not led to many controversies.
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Introduction. The institution of legal succession in the event of the death of natural
persons first appeared in Polish tax law in 1998with the adoption of the Tax Code [23].
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The existence of such succession was previously and remains a rule within the field of
private law, while in the field of tax law it constituted a novelty. This analysis takes as its
subject matter the regulation that is presently in force. It is worth to get startednoted that
tax obligations and tax rights of a natural person generally do not expire with the death of
the deceased taxpayer (testator). Tax succession in the case of heirs includes mainly
property rights and duties; non-property rights pass only exceptionally, and non-property
duties do not transfer at all.

Formulation of the scientific problem. Precise determination of the normative
effects generated by the death of a natural person in the sphere of rights and duties
regulated by tax law is not only a very important issue from the practical point of view,
but also a very interesting theoretical matter. Traditionally, the civil law distinguishes
legal succession under general and special title (universal succession and singular
succession, respectively). The former occurs, for example, in the case of inheritance or
merger of corporate entities (such as companies). Whenever the issue of legal succession
arises, the question must be posed about its scope. The essence of legal succession entry
by the successor into an existing legal relationship in place of another person, assuming
their rights and/or duties. However, even when we are dealing with legal succession
under a general title, assumption of the rights/duties of the predecessor is, to a certain
degree, of a selective nature.

Distinguishing property and non-property rights and duties of the taxpayer as
a criterion determining the extent of legal succession of their heirs. Regulation on the
legal succession of heirs as concerns tax law is contained in the Tax Code 1997
(Ordynacjapodatkowa). The scope of legal succession of heirs is provided for in the
following regulations:

Article 97.

§ 1. The heirs to a taxpayer, subject to the provisions of § 1a, 2 and 2a, assume the
rights and duties in property of the deceased taxpayer as provided for in tax law
regulations.

§ 2. If, pursuant to the provisions of tax law, a deceased was entitled to non-
property rights related to the economic activities conducted by him, those rights pass to
his heirs, provided they continue those activities on their own account. (...)

In accordance with Article 97 § 1 of the Tax Code, the heirs of the taxpayer do not
assume all the rights and duties of the testator as may arise under the provisions of tax
law, but only those that are of a pecuniary nature [1, p. 34; 3, p. 129]. For example, heirs
are not required to file a tax return for a deceased taxpayer, etc. Although the obligation
to file returns is a duty under tax law, no one claims that it passes to heirs, because non-
property obligations are not assumed by heirs.

The division of rights and duties resulting from the provisions of tax law into
property and non-property rights as introduced by the legislator should be considered as
disjunctive, and the criterion of the division is the nature of the duties and rights —
whether they are property or non-property [20, p. 542]. The scope of rights and duties
assumed by heirs is thus determined by the legislator on the basis of an unclear criterion,
one which gives rise to doubts in the case law. A property character can undoubtedly be
assigned to the obligation to pay tax and other tributes to which the provisions of tax law
apply. A pecuniary character can also be attributed to certain rights, such as the right to
the refund of tax overpayment, etc. [20, p. 542]. However, the nature of some rights and
duties under tax law is not obvious. In particular cases, far-reaching doubts arise when
trying to define and precisely delimit rights and obligations according to the criterion
adopted by the legislator [20, p. 542]. However, such a distinction is, on grounds of
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Art. 97 Tax Code, necessary, because non-property duties do not transfer to heirs at all,
while non-property rights do so only under the condition specified in § 2, which will be
discussed below. At the same time, since the legislator distinguishes between property
and non-property duties arising from the provisions of tax law, it is obvious that in its
opinion not all tax rights and duties can be assigned a property character. Since this
distinction has been made, it means that the legislator acknowledges those which,
although they are related to taxes, are of a non-property nature.

The distinction (of property and non-property rights and duties) employed by the
legislator is — in the sphere of tax law — a highly unfortunate one, unclear because of the
absence of a definition, or even normative (statutory) criteria for such a distinction [20,
p. 542]. One can therefore wonder why the legislator has introduced such a distinction,
why it was felt that such a criterion would be appropriate in delimiting those tax rights
and duties that heirs assume after the taxpayer's death and those which do not transfer to
someone else with the taxpayer's death. The answer seems obvious: this concept was
taken from private law (inheritance law). Article 922 § 1 of the Civil Code [9] states:
«The rights and duties in property of the deceased pass from his death to one or several
persons in accordance with the provisions of this book» (the Polish Civil Code is divided
into four main sections called ‘books’). The genesis of this regulation referring to
succession in tax law does not, however, provide us with a solution of the problem of
how we are to understand rights and duties in property on tax law grounds. In the sphere
of private law, it is generally accepted that those rights and duties which are directly
conditioned by the economic interest of the entity are of a property character [27, p. 138].
In light of this, it matters not whether such a right has or can obtain real value [25, p. 24].
However, there is also a widely-held view that only a right with a specifiable value can
be recognized as a property right [24, p. 24].

The provisions of the tax law referring to the legal succession of heirs adopted the
civil law’s distinction of rights and duties in property and non-property. The legislator
apparently determined that succession in tax law and private law should be based on the
same principles. Although the distinction in civil law was known and observed for a long
time, the introduction of this division into tax law was a difficult task. The legislator did
not provide any indications as to what kind of rights are to be considered in tax law as
rights in property, and which as non-property. A. Marianski pointed out that the
provisions of tax law lack definitions of the meanings of the notions of property and non-
property rights and duties. [12, p. 108]. S. Babiarz, in turn, proposes that the following
provision should be included in the Tax Code: «Property rights and duties in tax law are
those that are conditioned by the direct economic interest of the rightholder» [2, p. 129].
Criteria that had long been used under civil law proved difficult to translate into tax
regulations. The division into property and non-property rights provided for in the Tax
Code is artificial [11, p. 23; 10, p. 67; 13, p. 12]. Prima facie it could even seem that in
the area of tax law, all rights are inherently in property [11, p. 23; 12, p. 14]. Certainly,
however, the legislator did not think so, considering how the wording of the relevant
provisions (Article 97 Tax Code) distinguishes them and treats them differently. On the
other hand, in the field of tax law all rights are, in principle, intrinsic and non-
transferable (they can not be transferred through a legal transaction), which is one of the
main determinants and main features of property rights in the field of civil law.

In the literature on tax law, it is indicated that the concept of «rights and duties in
property» should, on tax-law grounds, be understood in principle as in the civil law
system, and thus as rights and duties directly conditioned by the economic interest of the
rightholder [1, p. 27]. The property character of rights or duties in the light of case law
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must result from tax law provisions, is general in nature, and specific tax law provisions
may modify it and thus limit it [1, p. 21, 40]. Sharing this position in the case-law, it was
held that these may be duties or rights existing before the death of the testator. Provincial
Administrative Court in Krakow in judgment of November 17, 2015 (I SA/Kr 1227/15)
stated that «In order to speak of a property right subject to succession that right must
exist in the lifetime of the testator». In judgment of the Supreme Administrative Court of
April 25, 2014 (Il FSK 1175/12) has been stated that the scope of the term «non-
proprietary rights» can not be extended to encompass personal rights [1, p. 21, 40]. The
features of property rights distinguished in the civil law (measurability, usefulness,
enforceability, marketability) do not fully correspond to the distinguished property rights
in tax law, which does not mean, however, that for this reason alone they may be denied
the characteristic of rights in property.

On the basis of tax law personal rights cannot be equated with non-property rights
[11, p. 26; 12, p. 108]. Economic interest is inextricably linked with rights and duties
arising from the provisions of tax law [11, p. 26; 12, p. 108.]. One can doubt whether
non-proprietary rights can be distinguished at all on the basis of tax law.

The division of rights and duties into property and non-property adopted in Art. 97
Tax Code is an artificial one, and the legislator should abandon it [11, p. 26; 16, p. 410;
18, p. 178]. Currently, the scope of property rights encompassed by succession is defined
de facto in case law, which has also been noted in the case law itself (for example, in
judgment | SA/GI 643/16 of 30 August 2016 of the Provincial Administrative Court in
Gliwice) [7, p. 87; 8, p. 78; 15, p. 157; 17, p. 453].

Case law on the scope of rights and duties of the deceased taxpayer assumed by
his heirs. In the case law of the Polish administrative courts, attempts have been made to
indicate the criteria for categorizing rights and duties as property or non-property [3,
p. 115-26]. Rights in property are considered those rights arising from tax regulations
which, during the taxpayer's life, shaped his economic situation, and, above all, led to a
reduction or even elimination of the tax burden on the testator (judgment of Provincial
Administrative Court in Lublin, November 4, 2015, | SA/Lu 651/15). For the purposes of
determining the scope of legal succession by the heirs of the deceased taxpayer, it is
nevertheless assumed that the basis for the division into «property» and «non-property»
rights is done based on the interest served by these rights; although perhaps it should
rather be said that this means the type of interest the taxpayer is to be pursue through
these rights. Property rights are, therefore, those that are related to the economic interest
of the entitled entity and are related to its assets(judgment of Provincial Administrative
Court in Warsaw, May 29, 2018 (111 SA/Wa 2489/17).

As to certain rights and duties, their nature (property/non-property) is a settled issue;
in many cases, however, controversies exist which are resolved ad casum. The case law
in this area is rather modest. Particularly in recent years, there has been a tendency to
grant heirs a wide range of rights. Equity arguments based on axiology are taken into
account to a larger extent than in the initial years of the regulation's existence. However,
it has not yet proven possible to develop clear, transparent criteria for distinguishing
property and non-property rights and duties.

In its judgment of 10 February 2009 (I1 FSK 1623/07) the Supreme Administrative
Court (NSA) stated: «In tax law, the notions of ‘property’ and ‘non-property’ are not
defined. The civil law attempts to clarify these concepts, drawing attention to the direct
impact of property rights on the economic interest of the individual and the lack of such a
direct impact in the case of non-proprietary rights. On public law grounds it is indicated
that the line of the division of rights and duties into tangible and intangible runs along the
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division in the financial law of substantive and formal. Thus, non-property procedural
rights are those on whose basis organizational relationships of a legal and financial
nature are established, while property rights refer to the rights and duties on whose basis
legal and financial relationships are established. Property rights include, for example, the
right to a refund of overpayment, tax refund or difference of input tax (legal constructions
typical of value added tax), the right to settle (i.e., deduct) losses in subsequent settlement
periods, the right to concessions and investment bonuses, the unused right to spread out
the payment of tax in installments, deferment of payment of tax» (Judgment of Supreme
Administrative Court (NSA), April 30, 2014, 1l FSK 1227/12).

The criterion of the transferability of rights as a criterion for distinguishing property
and non-property rights in the context of succession of heirs (Article 97 § 1 Tax Code)
should be considered inadequate to tax-law relations. In private law, the inclusion of a
given right in the category of property rights is settled jointly by two conditions, first —
whether the right can be the object of exchange, so whether it is transferable, and second —
whether it has a determinable property value (judgment of Supreme Administrative Court
of June 20, 2006, Il FSK 839/05).

In practice and in the literature, there is no dispute that property duties arising from
tax law provisions include tax liability [4, p. 33; 6, p. 568; 21, p. 453]. The right to a
refund of overpayment is also a right in property. Overpayment occurs when undue tax
has been paid (i.e., a payment was made despite the fact there was no obligation to pay).
In these situations, the tax is refunded to the taxpayer. The case law states that the right
to claim overpayment and tax rebate associated with it are constitutionally protected
property rights (judgment of Supreme Administrative Court of February 27, 2013, | FSK
475/12). Courts share the view of scholars that the right to reimbursement of tax
overpayment is a property right subject to constitutional protection under Art. 64 of the
Polish Constitution as a property right other than ownership [28, p. 590].

Interestingly, courts in their decisions have also recognized that since the right to
declare overpayment is of a property nature, proceedings to ascertain overpayment made
while a testator was still alive may be initiated after his death upon application of an heir
(judgment of Provincial Administrative Court in Poznan, November 27, 2014, I SA/Po
633/14). Interpreting in this context Art. 97 § 1 Tax Code, one administrative court
appealed to the Constitution and stated that since the right to declare and to obtain refund
of an overpayment, as a right of a public-law nature, enjoys the protection provided for in
Art. 21 § 1 and Art. 64 § 1 of the Polish Constitution, Art. 97 § of the Tax Ordinance
should be interpreted in such a way as to enable the heir to acquire this right (judgment
of Provincial Administrative Court in Poznan, November 27, 2014, I SA/Po 633/14).The
court based its arguments in particular on the fact that the occurrence of an overpayment
means that the tax authority has received a tax benefit that it is not entitled to. Solutions
sanctioning the payment of taxes and other public-law liabilities collected unduly or
regulatory omissions to prevent the recovery of such claims (which lead to the same
essential effect) should not, however, be accepted. Therefore, such a situation in which
the tax authority receives undue payment and there is no procedural way to implement
the constitutionally protected right to declare and obtain refund of tax overpayment
because the taxpayer died would be unacceptable.

This view has met with approval in judgments of Supreme Administrative Court
[Supreme Administrative Court in two judgments from April 20, 2017: 1l FSK 840/15
and II FSK 841/15. Bearing in mind that pursuant to Art. 97 § 1 Tax Code, the heirs of
the taxpayer assume all of the taxpayer's property rights and duties as provided for in tax
law, and that the right to declare and obtain a refund of overpayment is a right in
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property, the court held that proceedings regarding the overpayment of tax by the testator
may be initiated after his death upon application of a heir. The court agreed with the
earlier view expressed in the case law that in the opposite case, a situation would arise in
which Art. 97 § 1 Tax Code, while providing for the transfer of the right to refund of
overpayment to heirs, would not provide for any procedural possibilities (guarantees) to
exercise this right. In fact, this would render the right of the heir illusory. The Supreme
Administrative Court invoked the case law of the Polish Constitutional Tribunal in a
ruling from May 21, 2001 (SK 15/00) in a case that, while not concerning tax law, did
concern the legal position of heirs as legal successors to the deceased.In addition, this
would violate the constitutional principle of equality, since the succession of tax
obligations would not be matched by the succession of the right that is the correlate of
the obligations. Here the Supreme Administrative Court invoked the ruling of the
Constitutional Tribunal of May 29, 2007 (P 20/2006).

Another interesting issue arose concerning doubts as to whether the right to income
tax deductions for losses incurred is a right in property that can be assumed by the heir of
the deceased taxpayer who continues his business. According to the Polish Personal
Income Tax Act, certain losses are deductible for tax calculation purposes. Individuals
doing business activity as sole traders or partners in partnerships can deduct losses for a
period of five years from income derived from the same source [22, Art. 9(3)].

The problem has arisen of whether the heir of the deceased taxpayer could deduct
from his income losses suffered by deceased persons conducting business activity as sole
traders or partners in partnerships (entrepreneurs). In its judgment of January 12, 2012
(I SA/Go 1140/11) the Provincial Administrative Court in Gorzow Wielkopolski stated
that the right to deduct a loss in subsequent tax years is a property right that passes to the
heirs of the deceased taxpayer. Thus, the heir can settle the loss of the deceased, provided
he deducts it from income derived from the same source of income. This means, for
example, that if the source of the loss was an economic activity, the heir can deduct the
loss only if he is also an individual operating a business as a sole trader or partner in a
partnership (entrepreneur), although he does not necessarily have to continue running the
same business activity that was conducted by the deceased taxpayer.

Against the backdrop of issues related to the assessment of whether a specific
taxpayer's entitlement constitutes a property right, and whether it thus transfers to his
heirs - there is an interesting matter concerning exemption from income tax on the sale of
shares. In Poland, income from the sale of shares was exempt for several years, but this
exemption was subsequently abolished; however, income from the sale of shares
acquired before 2004 retained its exempt status. It could thus be the case that a taxpayer
selling shares purchased many years earlier still retained the right to the exemption, even
though it was no longer provided for in the relevant legislation. Despite changes in the
relevant regulations, the exemption of income from the sale of shares remained in effect
for many years and concerned shares acquired before 2004; the legal basis was Art. 52
Personal Income Tax Act [22]. and Art. 19 of the Act of November 12, 2003 amending
the Personal Income Tax Act(OJ L no. 202, item 1956, as amended).This problem arose
in a case when the owner of shares acquired before 2004 died, the shares were inherited
by his heir, and the heir then sold them, thereby generating income. The issue did not
concern inheritance tax, but only personal income tax, as the heir generated income
through the sale of shares, irrespective of whether they were inherited or bought by him
personally. If the owner himself had sold them, the income would be tax-exempt. At
issue was whether the testator, when still alive, had acquired the right to an exemption on
tax on income from shares sold and could such a property right pass to his heir.
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In one case the heir argued that the right to the exemption is a property right which,
pursuant to Art. 97 § 1 Tax Code, passes to the heir. The court of first instance agreed
with this position. It ruled that the tax exemption is not of a personal nature, but rather a
right in property, and hence the heir may invoke it (as ruled Provincial Administrative
Court in L.6dz, judgment of January 13, 2012 (I SA/Ld 1427/11). In the opinion of the
court, the situation of the heir should therefore be the same as the situation of the
deceased taxpayer who, after all, could have benefited from the exemption if he had sold
the shares himself.

However, the judgment cited was overturned by a higher court, which did not share
this view (judgment of Supreme Administrative Court, April 30, 2014, 1l FSK 1227/12).
The Supreme Administrative Court held that the right to deduction was only
hypothetical, and could only be invoked during the testator's life. Because he did not sell
the shares, he did not acquire the right to the exemption. Therefore, he had no right that
his heir could assume. The court distinguished a situation in which the testator (owner of
the shares) is entitled to an exemption as he sold shares acquired before 2004 from a
situation in which the testator could claim no exemption because the failure to sell shares
in his lifetime means that he did not generate any income at all. A position similarly
unfavorable for the heir was taken by the Supreme Administrative Court in its judgment
of November 29, 2012 (Il FSK 737/11). This position was criticized by some authors
[5, p. 106 et seq.]. Later, however, the case law adopted a more favorable position for
heirs, which has since become entrenched [4, p. 152 et seq.]. It was observed, that
refusing successors the right to deduct expenses related to acquisition borne by the
testator would constitute unjustified discrimination against the successors.

A somewhat similar problem in relation to the tax exemption right concerned the
exemption from income tax in a situation where the taxpayer had obtained income from
the sale of real estate and subsequently died. As a rule, such income is taxed at a rate of
19 %. The taxpayer, however, has the right to an exemption (in full or in part) if, within 2
years of the sale, he spends the income generated by the sale of the real estate for the
purchase of another residential property or for the construction of a house. However, the
taxpayer died before he was able to exercise this right. The obligation to pay income tax
passed to the heir of the deceased taxpayer. The problem arose as to whether the heir
could benefit from the tax exemption if he were to buy a property for residential purposes
[2, p. 14]. Judging by the number of cases of this kind that appear in the courts, such
situations are not uncommon.

Initially, tax authorities and courts responded in the negative [For example,
judgment of the Provincial Administrative Court in Krakow of March 21, 2016, I SA/Kr
164/16, and their position was criticized in the subject literature [14, p. 67]. It was argued
that the provision establishing a tax exemption for income derived from the sale of real
estate states that the taxpayer benefits from the exemption if he spends this income on his
own housing purposes. According to the courts, «own purposes» refers to the person who
obtained the income. Therefore, the heir, in simplified terms, «inherited» the obligation
to pay the tax, but the right to the exemption did not pass to him.

Ultimately, however, a different view emerged in the case law that, in the situation
described above, the heir of the deceased taxpayer may benefit from the exemption if he
purchases property for his own residential purposes (to meet his housing needs). Again,
this concerns income that the testator obtained from the sale of property during his
lifetime. This view, beneficial for heirs, now seems to dominate in the case law(see for
example, judgment of the Supreme Administrative Court of November 29, 2017, Il FSK
2119/15; Supreme Administrative Court of January 18, 2018, Il FSK 3633/15; Provincial
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Administrative Court in Gdansk of January 31, 2018, I SA/Gd 1612/17; earlier, judgment
of Provincial Administrative Court in Lublin of November 4, 2015, | SA/Lu 651/15;
judgment of Provincial Administrative Court in Warsaw of August 5, 2015, 1l1 SA/Wa
3441/14). 1t has thus been held that the testator acquired in his lifetime the right to an
exemption from tax on income obtained from the sale of real estate, and this right was a
property right, which is why it passes to his heir. It would not matter, then, that the «own
housing purposes» on which the exemption is based are not the purposes of the deceased
taxpayer who obtained income, but rather the purposes of another person (heir).

In its judgment of 24 May 2016 (Il FSK 1014/16), the Supreme Administrative
Court held that «The tax obligation arising from the sale of real estate in the conditions
referred to in Art. 10 (1)(8)(a) of the Personal Income Tax Act does not apply in relation
to heirs obliged to sell real estate on the basis of an agreement referred to in Art. 389 and
Art. 390 of the Civil Code, made as a consequence of a preliminary contract concluded
by a testator not obliged to pay the tax, insofar as the conclusion of the final agreement
came within five years of the end of the calendar year in which the acquisition took
place, i.e. the opening of the probate estate. The right of the taxpayer (here: testator)
assumed by heirs was the right to exempt income obtained from the sale of the property
acquired in the conditions referred to in Art. 10(1)(8)(a) Personal Income Tax Act which
does not give rise to a tax obligation arising from disposal for consideration.» Here the
court held that the property right which the taxpayer had had was the right to exclude
income from taxation, which should not be confused with the tax exemption referred to
above. When he died, this right passed to his heirs. As a result, they found themselves in
the same situation in tax terms as the deceased taxpayer was before.

The Provincial Administrative Court in Gliwice, in its judgment of 30 August 2016,
I SA/GI 643/16, expressed the view that the choice of form (method, principles) of
taxation is also a property right subject to succession. The court ruled: «the choice of the
method of taxing income from non-agricultural economic activity under the terms
provided for in Art. 30c Personal Income Tax Act is a right subject to succession under
tax law. It is a right that the testator was entitled to, and the exercise of it by the testator
generated a specific tax effect in the form of payment of the so-called flat tax (tax rate
19 %), rather than under general rules (progressive tax rate 18 % and 32 %). The choice
of the method of taxation is subject to succession, since it is a right provided for in tax
law provisions — in Art. 9a(2) and Art. 30c Personal Income Tax Act. To sum up, this is a
property right subject to succession, in accordance with Art. 97 § 1 Tax Code, since it
came into being during the deceased's lifetime and has an economic character».

Some privileges in property have themselves been recognized as property rights
which, in the event of the taxpayer's death, pass to his heirs. In its judgment of November 25,
2016, 1l FSK 3059/14, the Supreme Administrative Court took the view that the right to
demand the resumption of tax proceedings is, considering its substance, a property right as
referred to in Art. 97 § 1 Tax Code. The resumption of proceedings is a special procedural
mode in which, for specified reasons, an application may be made for the tax authority to
re-examine a case which it has already resolved and concluded with a final decision.
According to Art. 240 § 1 Tax Code, such an application may be made, for example, if the
taxpayer did not take part in the proceedings without fault or new facts or evidence that
existed on the date of the first decision, but unknown to the authority at that time, have
been revealed; the decision was based on a different decision which was subsequently
revoked or amended and this affected the assessment of the case which the taxpayer is
currently appealing, etc. Such an application can be made even several years after the
decision. According to the court, «it cannot be held that this right is non-property (Article 97
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§ 2 Tax Code) and is enjoyed only by heirs who continue the economic activity of the
testator, as this would discriminate against heirs and infringe Art. 8(2) in connection with
Art. 21(2) and Art. 32 and Art. 64(1) of the Constitution of the Republic of Polandy.

An interesting view was formulated in a judgment of the Provincial Administrative
Court in Krakéw of 17 November 2015, I SA / Kr 1227/15. One of the key issues
concerned whether the right of a taxpayer was sufficiently specified during his lifetime
that it could pass to his heirs, who continued his economic activity. The dispute
concerned whether the heir of a commercial enterprise operated by his father acquired the
right to adjust tax pursuant to Art. 89a(1) of the Value Added Tax Act, if the expiration
of the limitation period on substantiation of claims expired after the death of the testator.
According to the tax authority, the heir can not take advantage of the so-called «relief for
bad debts» provided for by this provision, when at the time of death of his father (who
was a taxpayer) the condition specified in art. 89a paragraph 2 point 6 of the VAT Act.
The court disagreed with this assessment. Firstly, he formulated the view that in the
context of the legal problem under consideration in the case, the division of property and
non-proprietary rights was irrelevant, because the heir continued the economic activity of
the testator, which means that he takes over both his property rights (Article 97 § 1 of
Tax Code), and non-proprietary (Article 97 § 2 of Tax Code). As to the crux of the
problem, the court ruled that the entitlement to dispute was vested in the heir even if the
time limit for finding that the claim was irrecoverable, i.e. that the VAT concession was
satisfied was fulfilled only after the death of the deceased taxpayer. The court stated that
the heir should be treated the same as a deceased taxpayer. This leads to the observation
that, however doubtful it may be, whether the right to benefit from the discount in
question has been concretized in the taxpayer's lifetime, or it can be said that he acquired
it, which generally conditions the possibility of passing the right to heir - it is the Court
of First Instance he made an interpretation favorable to the heir, advocating that the
situation of the heir would be as close as possible to the situation of the deceased taxpayer.
You can see the arguments referring to the so-called economic interpretation of law.

A relatively rare subject of controversy is the issue of whether a certain obligation
resulting from the provisions of tax law is of a property character or not. As a rule, there
is no doubt that formal obligations are not «property» in the sense of Art. 97 § 1 Tax
Code, and therefore do not pass to heirs, but rather expire with the death of the person on
whom such a duty was imposed.

For example, in one cases the issue at hand was whether the obligation to submit
information about real estate and other buildings to the tax authority is of a property
character (Judgment of Provincial Administrative Court in Poznan, December 28, 2011 (IIT
SA/Po 530/11). On the basis of such information, the tax authority assesses a property tax.
In the opinion of the court, the obligation to submit such information by natural persons is
not of a property nature in the sense of Art. 97 § 1 Tax Code, because it can not be
unequivocally stated that the submission of such information directly affects the taxpayer's
economic interest. The court pointed out that information about real estate does not affect
the existence of the tax obligation, which arises on statutory grounds at the beginning of
each calendar year. Submission of this information is also not necessary for the tax liability
to arise, because the decision on assessment of tax can be issued by the tax authority as
necessary and without such information from the owner. Finally, the owner is not obliged
to submit such information annually if the parameters determining the amount of tax (area,
mode of use, etc.) have not changed. In conclusion, the court stated that since such
information does not condition the presence of either a tax obligation or a tax liability, it
does not affect the legal relationship between the taxpayer and the tax authority. As a result,
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the obligation to submit such information can not be considered a property obligation. The
taxpayer's heirs, therefore, do not inherit the obligation to submit information which was
the responsibility of the deceased owner. It is another matter that the heir who inherits a
property is legally obliged to submit information allowing the authority to assess property
tax. The point, however, is that it is not an obligation «inherited» from the deceased
taxpayer, but the obligation of every subsequent property owner as a taxpayer of real estate
tax. The practical consequences of this distinction are important because in the case before
the court the authorities referred to the circumstances indicated in Art. 68 § 2(1) Tax Code
justifying the extension of the deadline to 5 years for issuing a decision determining tax
liability in the event the tax return has not been submitted on time.

Conclusions. The issue tackled by this study was that of which rights and duties of a
taxpayer arising from tax law regulations pass to his heirs. In particular, the practical
understanding of the notions of «property right» and «property duty» was analyzed, as in
principle only property rights and duties are passed on to the taxpayer's heirs without any
additional conditions.

The observation arises that, in practice, the question of what types of rights pass to
heirs has been much more controversial. The passing of duties has not led to so as much
dispute, as we can clearly grasp reviewing the relevant case law.

As for the criterion itself (i.e., the «property» trait), it has turned out to be a source
of endless controversy. It seems that the adoption in the tax law of this trait as a criterion
determining whether a given right or duty passes to an heir was mistaken. In this case,
the model developed in the civil law and enjoying a well-established tradition in private
law is not the best fit for tax law. On the other hand, it seems that during the twenty years
during in which the regulations have been in force, the most basic (main) problems have
been resolved. The wording used in tax legislation, not entirely clear, has been made
precise in the case law. At the same time, it seems that a review of court decisions allows
for the thesis that of the two potential types of interpretation (restrictive and broad), the
broad model takes precedence in doubtful cases; it ultimately leads to a model under
which the tax situation of the heir should be made as similar as possible to that of the
deceased taxpayer (i.e., the testator).

The question should be asked of whether, despite the clear imperfections of present
statutory solutions relating to the tax succession of natural persons, it is necessary to
change the criteria determining which rights and duties are passed to heirs. Since the civil
law model (based on the distinction between property and non-property rights) is
imperfect, it may be necessary to develop other criteria. There is an opportunity to do so
at present, as legislative work is in progress to replace the current Tax Code with a new
act regulating general tax law, including issues of legal succession in the tax sphere.
There is still a chance to redefine the way these issues are dealt with.

Despite all the flaws of the existing solutions, it seems that at present a departure
from the criterion based on the distinction between property and non-property rights and
duties is no longer an issue of urgency. It can be concluded that the twenty-year lifespan
of the present provisions has seen the development of a fairly stable and clear
understanding of what are admittedly foggy rules.

It has also turned out that, in practice, the greatest number of disputes surrounded
not whether a right was of a property or non-property character, but whether a right could
be perceived in a given situation which was sufficiently specific in the life of the
taxpayer, and was therefore suitable for the heirs to assume. The vagueness of the statutory
criteria (property/non-property) has turned out to be essentially harmless, a conclusion
which may seem somewhat surprising.
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IOPUINYHE NIPABOHACTYIIHALTBO IIPAB TA OBOB’A13KIB
HNOMEPJIUX TINTATHHUKIB ITIOJATKIB Y CYJOBIN IIPAKTHIII
NOJBbCBKUX AIMIHICTPATUBHHUX CYAIB
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IHCTUTYT npaBoHACTyNHMLTBA Yy BMMNagKy CMepTi NnaTHWKa nodatkiB yneplle 3'sBUBCA Y
NonbCbKOMY NOOATKOBOMY 3aKOHOOABCTBI 1998 poky 3 npuniHATTAM [logaTKOBOro Koaekcy
1997 poky («Ordynacja podatkoway, 3aranbHe nogaTkoBe 3aKOHOA4ABCTBO). HasBHICTb Takoro
npaBoHACTYNHULUTBA paHile 6yno HOpPMOK NpMBaTHOro Npaea, ToAi SK y cdepi NogaTkoBOro
npasa ue Oyno HOBUHKOKW. Bu3HaYeHHA HOPMAaTUBHWX HAaCMiAKiB, CMPUYMHEHUX CMEpPTIO
isnyHoT ocobu y cchepi npaB Ta 060B’'sA3KIB, LLO PErynioTbCA NOAATKOBUM 3aKOHOAABCTBOM,
€ OyXKe BaXNMBMM Ta MpakTU4HMM nutaHHaM. Lle He mpobnema nopaTky Ha crnaglimHy, a
3aranbHOro NogaTKOBOro npaea.

BignosigHo go n. 1 Ta 2 ct. 97 MNogaTkoBoro kogekcy lMonblii cnagkoeMui nnaTHUKa no-
patkiB 6epyTb Ha cebe npaBa Ta 0OOB’A3KM y BNACHOCTi NMOMEPSIoro nnaTHvKa nogatky, sk Lue
nepeanbayeHo NOMoXeHHAMM NOAATKOBOro 3akoHoaaBcTBa. Lle o3Havae, wo cnagkoemui nnat-
HuKa nopgatkiB He 6epyTb Ha cebe Bci NpaBa Ta 060B’A3KM cnagkoaaBLs, sIKi MOXYTb BUHUKATU
Bi4MOBIAHO 4O MOMOXeHb NOA4ATKOBOro 3aKOHOAABCTBA, a fvLe Ti, WO MalTb MatepianbHumn
xapaktep (MaWHOBI MpaBa). AKWO BiAMOBIOHO [0 MOMOXEHb MOAATKOBOrO 3aKOHOOABCTBA
nomepnuin NnaTHUK NogaTky MaB NpaBo Ha HEManHOBI NpaBa, NoB’A3aHi 3i 34iNCHIOBAHOK HUM
rocrnoaapchbKolo AiAnbHICTIO, Ui NpaBa nepexoasaTb A0 MOro cnagkoeMLUiB 3a YMOBM, LLIO BOHU
NpOJOBXYIOTh L0 AisanbHiCTb. OTxe, KpuTepin noginy — xapaktepoboB’sa3kiB Ta npaB — He3a-
NEeXHO Bif TOro, € BOHM MaHOBMMW YN HEMANHOBUMMW.

ABTOp CTaTTi 3ayBaxwurna, WO LS KOHUEMNUis B3sTa 3 NpuBaTHOro npasa (CrnagkoBe npaso,
LimeineHuin kopekc 1964 poky). MonoxeHHs MoAaTKOBOrO 3aKOHY, LU0 CTOCYHTbCA MpaBOHac-
TYMHMLUTBA CNaJKOEMUB, MEPENHANN PO3MEXYBaHHsI NpaB Ta 0b0B’A3KIB HA MaNHOBI Ta HEMaNHO-
Bi. 3akoHoAaBeLb, 04EBUHO, BU3HAYMB, LLIO NPABOHACTYMHULTBO Yy NOAATKOBOMY Ta NpuBaTHOMY
npaBi Mae rpyHTYBaTMCA Ha OOHUX | TUX >xe NpuHUMnax. OgHak reHesuc Liei HOpMU, L0 CTOCYETBLCSA
NpaBOHACTYMHWLTBA Y NOAATKOBOMY MNpaBi, He Ja€ BUPILLEHHS] NpoGnemMmn Toro, Ik MU pO3yMiEMO
npaBa Ta 0O0B’A3KN y BNAcHOCTi Ha NiACTaBi MOAATKOBOrO 3aKOHOAABCTBA. X04a PO3MEXYBaHHS B
uMBiINbHOMY Mpagei Oyno Binome Ta 4OTPUMYBAanocsa TpMBanuiA Yac, BNPOBaDKEHHS LIbOro Moainy B
nogaTkose npaso Oyno cknagHuM 3aBOaHHAM. 3akoHOoAaBelLb HE HagaB XKOOHWX BKa3iBOK LLOAO
TOro, SIKi came npasa A0UiNbHO Po3rnsaaaT B N0AaTKOBOMY 3aKOHOAABCTBI SIK MpaBa Ha BMacHICTb,
a sKi Ak HeMalHoBI. [peLeeHTHa NpaKTKKa Y Ui ranysi 4oCuTb CKpoMHa. MoxHa 3pobutu BUCHO-
BOK, LLO NoAin Ha ManHOBI Ta HeMalHOBi npaBa, nepegbadeHuin MNMogaTKOBUM KOAEKCOM, €
LUTYYHMM | 3aKOHOAABELb NOBUHEH BiAMOBUTUCS Bif, HEOTO.
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Y npeueneHTHI NpakTuLi aaMiHiCTpaTUBHUX CydiB 3p06reHo cnpoly BU3HAYUTU KpuTepil
knacudikauii npae Ta 060B’sI3KIB Ak MaHOBMX Y1 HeManHOBMX. Hanpuknag, cnagkoemui He
3000B’A3aHi NogaBaTi nogaTKoBY Aekrapadito MoMeprnoro nnaTtHuka noaatky, ane BOHW Mo-
BMHHI CNNaTuTK BCi NOAATKN, SKi BiH 3aboprysas. [poLIOBKIA XxapakTep Takox Moxe 6yTu npu-
TaMaHHWA NEeBHUM npaBaM, TakuM, siKk NPaBO Ha BIALUKOAYBaHHS nepennaTtu nogaTky ToLlo.
AaMiHIiCTpaTVBHI Cyamn y CBOIX PILLEHHSAX TAKOX BU3HANW, LLO OCKINbKW NPaBO OrofiocuTy nNpo
nepennaTty Mae MariHOBMIN XapakTep, npoueaypa LWoao BCTaHOBMNEHHS nepennartuy, po3nodara
e Konu 3anosigad 6yB xusur, Moxe ByTu NPoAOBXeHa Nicnsa Noro cMepTi 3a 3asBOKO cnaj-
koemus. CnagkoemMelb MOMEPIOro nraTHMKa MNoAaTkiB MOXe TakoX 3MEHLUUTU AOXi4 Ha CyMy
BMTpAT, NOHECEHMX NOMepnMMKN ocobamu, ki 3ailcHIOBanM NigNPUEMHNLBKY OisnbHICTb. [MpaBo
BMMaraTu BifHOBIEHHSA NOAATKOBOrO NPOBAaKEHHS BBAXKAETLCHA TAKOX ManHOBKM NPaBOM.

BogHouac xapaktep geskux npaB Ta obOB’A3kiB, BiAMOBIAHO OO MOA4ATKOBOrO 3aKOHO-
[aBCTBa, HE € OYEBWUAHWMM. Y KOHKPETHWX BWMNaZKax BCe Lie BMHMKaKOTb CYMHIBU npu crpobi
BM3HAYMTV Ta TOYHO PO3MEXyBaTW NpaBa Ta 060B’sI3KM BiAMNOBIAHO 4O KPUTEPIlO, MPURHATOrO
3akoHoaasueM. Lle Hemae mMoxnMBOCTI pPo3pobuTn YiTKi, NPO30pi KpUTEpii PO3MeEXyBaHHS
MaWHOBMX Ta HEMaNHOBUX MNpaB i 0OOB’A3KIB y NOAATKOBOMY 3aKOHOAABCTBI. ABTOP HaBOAWTL
OaraTo npuknagis i3 BigNOBIAHOT CYA0BOI NPAKTUKM NONBbCLKMX agMiHICTPATUBHUX CyAiB.

MuTaHHs, gke BUpiWyBanock y AOCAIAXKEHHI, nondrano B TOMy, sike NpaBo Ta 060B’A3KM
nnaTtHMKa nogaTkiB, WO BUHMKAKOTL i3 HOPM NOAATKOBOro 3aKOHOAABCTBA, NepexoaaTb 40 NOoro
cnagkoemuis. 3okpema, 6yno npoaHani3aoBaHo NpakTU4YHE PO3YMIHHSA NMOHHATL «NPaBO BNACHOCTI»
Ta «ManHOBUI OOOB’A30K», OCKINbKM B MPUMHUMMI NUle ManHOoBi NpaBa Ta 060B’sI3kM nepe-
[alTbCcsa cnagkoeMUAM NnaTHUKa nogatkie 6e3 4o4aTKOBUX YMOB.

3pob6neHo BUCHOBOK, L0 Ha MpakTWLli NUTaHHA Npo Te, siki BUAM npaB nepexoaaTb A0
cnagkoemuis, 6yno 3HayHO cynepeunuBiwmMM. B ocTaHHi poku crnocTepiraeTbcs TeHAEHLis
HafaHHA CNagKoeMUsiM LUMPOKOro Kofa npae. HatomicTb nepepada o6oB’A3KiB He npu3sena
00 YMCMEHHNX ONCKYCIN.

dopmynioBaHHA, BMKOPUCTaHe B MOAaTKOBOMY 3aKOHOAABCTBi, He 30BCiM uiTke, 6yno
YITKO BM3HAYEHO y CydoBiN NpakTuui. Bugaetbcs, Wwo npoTaroM ABagusaTU POKiB, NPOTAroM
AKUX AISNM HOpMaTWBHI akTw, Bynun BMpilleHi BigNoBigHI OCHOBHI (rONOBHI) Npobnemu. Y Ton
e 4yac, BUOaeTbCs, WO nepernsag CyaoBMX pilleHb Aae 3MOry BMCIOBUTW Tedy, WO 3 ABOX
NOTEHUIMHNX TUNIB TNyMadeHHsa (0OMexyBanbHOrO Ta LIMPOKOro) LUMPOKWMiA cnocib Ttnyma-
YEHHS Mae nepesary y CyMHIBHUX BUMagKax; Lie B KiHLEBOMY NiACYyMKy NPM3BOAWTL A0 MOAeEn,
32 SAIKOK MNOAATKOBE CTaHOBMLLE CMafKOEMUS MOBUHHO OyTM MakcMmaribHO CXOXMM Ha
CuTyauilo 3 noMepnvMm nnaTHWKOM nogaTkiB (TOOTo cnagkoaaBueM).

Knroyosi criosa: nogaTkoBe NpaBo, NPaBOHACTYMHULTBO, CMafikoBe NpaBo, CyA0Ba MpakTyka.

Cmamms: Haditiwna 0o pedakuii 16.10.2019
nputiHama do Opyky 05.11.2019



