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the pragmatic value of this accession may result in increase of foreign investments as the state
economic development constituent.

Greece set a perfect example for crisis ramifications in Europe. Functioning stability of
the state itself as well as the EU was at risk. The crisis pointed out an acute need for a
substantial strengthening of national and law state positions, improvement of the quality of
national legislation which will be able to withstand similar economic strokes. It’s evident that
such objectives become questions of the present interest for Ukraine.
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AKTYAJIBHI IUTAHHA IPABOOXOPOHHOI JIAAJIBHOCTI,
KPUMIHAJIBHOT'O TPOLHECY TA KPUMIHAJICTUKHA

VK 343.37

A. M. Ha3zapenko

MOPIBHSUIBHO-IIPABOBUM AHAJII3 3AKOHOJIABUYOI'O 3AKPIIVIEHHSA
KBAJII®IKYIOUOI O3HAKHU KPAII)KKU «3 MTPOHUKHEHHSAM Y )KUTJIO,
IHIIE MPUMIIINEHHA Y1 CXOBUIIE»

YV cmammi 3 euxopucmannam nopieHANIbHO2O0 MemOOy BUBYEHO 3apyOidCcHULl 00CBi0
3aKOHO0AB4020 3aKPINJIeHHs K8ANiQIKYIOU0i 03HAKU KPAOIHCKU «3 NPOHUKHEHHAM )y JHCUMIO,
iHwe npumiwjenHs udu cxosuuje». Ilposedenuti ananiz KPUMIHATLHUX KOOEKCi8 Oepiicas
KOHMuHenmanvHoi €8ponu 0ae niocmasu 0 mozo, wobd 3anponony8amu 3mMiHu 00 6i0NOOHOT
Hopmu Kpuminanenozo xooexcy Ykpainu.

Knrouoei cnosa: kpaoisicka 3 NpOHUKHEHHAM V JHCUMIIO, IHULE NPUMIUEHHS YU CXO8ULYe,
KPUMIHATILHUL KOOEKC, K8ANI(IKyIoua 03HaKA.

Ilocmansoxa npodoremu. OMHUM 13 TOJIOBHUX 3aBAaHb KPUMIHAJILHOTO 3aKOHOJABCTBA,
Bu3HadeHuX cT. | KpuminansHoro komekcy Ykpainu (mamni — KK), € mpaBoBe 3a0e3neueHHs
OXOpPOHH BJIACHOCTI, SIKa € EKOHOMIYHOIK OCHOBOIO JKUTTS CYCIIJIbCTBA Ta JIOAMHH, & TAKOX
MOKa3HUKOM 00poOyTy HaceneHHs. Lle momokeHHs: Ma€e CBOi BUTOKH SIK 13 BITUM3HSHOTO, TaK
13 MIXKHApOJHOT'O TIpaBa.

VY cr.ct. 13 ta 41 KoHcTuTynii YKpaiHu MPOTOIOMIEHO, 10 KOXKEH Ma€ MPpaBo BOJIOIITH,
KOPUCTYBATHCS 1 PO3MOPSPKATUCS CBOEIO BIACHICTIO, HIXTO HE MOXE OYTH HPOTHIIPaBHO
mo30aBlieHWH TIpaBa BJIACHOCTI. AHAJOTIYHE TIOJIOKEHHS MPOTOJIONIYEThCI 1 B CT.1
[Iporokomy Nel mo €Bpornelchkoi KOHBEHIIIT TPO 3aXKCT MPaB 1 OCHOBHUX CBOOO IO TUHH.

3HaYHY YacTKy B CTPYKTYpl 3JIOYMHIB TPOTH BJIACHOCTI CTAHOBIATH KpPaJiKKH,
MOETHAHI 3 TMPOHUKHEHHSIM B TIOMEMIKaHHA TpomanasH. [lomiOHI 37I0YMHHM, IO
XapaKTEePU3YIOThCSI 3HAYHOIO MOITUPEHICTIO, MICTITh OCOOIMBY aKTyaJIbHICTh JUIsl HACEICHHS,
OCKUIBKM TPUHOCATH BJIACHUKAM IOCTIHHY 3aKJIOMOTAHICTh 1 TOCTPE 3aHETIOKOEHHS 32 CBOE
MaiiHO. B yMoBax ekOHOMiIYHOi HeCTaOIILHOCTI Ta COIialbHOT HE3aXHUIIEHOCTI MOTEPITINM
BKpail CKJIaIHO BiJHOBUTH BTpAaueHY B PE3yJbTaTi TAKUX 3JIOYMHHUX MMOCATAHD BIACHICTb.

Binrak, akTyanbHOIO 3ayMINAEThes MpobiieMa peaiizallii KOHCTUTYIIIHHO 3aKpIMICHUX
000B’sI3KIB Jep)KaBU IMIOAO 3a0e3MEeUeHHs 3aXUCTY MpaB yCiX CyO0'€KTiB IpaBa BIACHOCTI 1
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rociofaproBands. Came TOMYy 3amoOiraHHs TIOCSTaHb Ha BIJIACHICTh, YAOCKOHAJICHHS
KPUMIHAJIBHOTO 3aKOHOJIABCTBA 1 MPAKTUKKU HOTO 3aCTOCYBAaHHS BHUMarae MOCTIIHOI yBaru Ta
BIJIMOBITHOCTI HOBUM COITiaJIbHUM TTOTpeOaM.

Baprto 3ayBaxuTH, 110 J1i€BICTh KPUMiHAIBHO-IIPABOBOi OXOPOHHU BJIACHOCTI 3aJIEKHTh,
y TOMY YHCJi, ¥ BiJl HayKOBOi OOIPYHTOBAaHHOCTI BIAMOBIAHMX MpaBOBUX HOpM. OcCOOIMBY
3HAUMMICTh HaOyBarOTh MPOOJEMH SKICHOI CKJIAJOBOi TPABOBUX HOPM, IO MAae
3a0e3MeyyBaTUCh CYKYIHICTIO BHUMOT, K1 CKJaJal0Th 3aKOHOJABUy TEXHHUKY SIK CHCTEMY
BUPOOJICHUX TEOPI€I0 Ta MPAKTUKOIO MPABUII, MPUHOMIB 1 3aC00iB CTBOpEHHS €)EKTUBHUX 32
($hopMOI0 Ta TOCKOHAIHMX 32 3MICTOM 3aKOHIB.

Ananiz ocmannix docnioxcenv ma nyoaikayiu. 3a3Ha4eHE € CIIPaBeIUIMBUM 1 CTOCOBHO
KPUMIHQJIBHO-TIPABOBOT HOPMH, IO BCTAHOBJIIOE BIAMOBITAIBHICTh 32 KPAADKKY, MTOETHAHY 3
NPOHUKHEHHSM Y >KHUTJIO, IHIIE NpUMIIIeHHs 4u cxoBumie. [IpoGiemamu kBamidikarii
3JIOYHMHIB JJaHOT KaTeropii, peasizaiii KpuMIHAJIBHOI BIAMOBIAAIIBHOCTI 32 KPaAKKH, MTOETHAH]
3 MPOHUKHEHHSM Yy KMTJIO, 1HIIE MPUMIIIEHHS YM CXOBHUIIE, CYAOBOI MPAKTHKHU LIOJ0 TaKHX
CIIpaB PO3TIIANATUCH TaKUMH HaykoBIsiMU sK 1. amenepin, M. Kopskancekuit, 1O. JIsmyHOB,
B. Ky3nenos, I1. MatumeBcbkuit, [1. MuxaiineHKo Ta iHITAMH.

Ilocmanoexa memu. Tlpaiti 3a3Ha4eHUX aBTOPIB € (PYHAAMEHTATLHUMH 11 KPUMIHAJIBHO-
NPaBOBOI HAYKHU, OJTHAK OUTBIIICT 3 HUX PO3pOOIISIacs y MUHYJIOMY CTOJITTI, B YMOBAaX 1HIIUX
CyCMUIBHUX BIAHOCHMH B YKpaiHi. AKTYyaJbHICTh 1 TpakTUYHA 3HAYYIIICTh OCIIKEHHS
3a3HAYCHUX TMPOOJIEM 3YMOBIIOETHCS 3aCTOCYBAHHSAM KPUMIHAJIBHOIO 3aKOHOJABCTBA
VYKpaiHu, CTBOPEHOTO B HOBHUX COLIAJbHO-ICTOPMYHHMX YMOBAX, 3 YpPaxyBaHHSIM Cy4aCHUX
JOCSATHEHB BITYM3HAHOI Ta 3apyOiXHOI Teopii i IPaKTUKKU KPUMIHAIBHOTO IIpaBa.

Buknao ocnosnoco mamepiany. BpaxoByroun 3a3HaueHe OCOOJIMBHI 1HTEpeC y CIpasi
YIOCKOHAJIEHHS! KPUMIHAJIBHO-TIPABOBUX HOPM CTAHOBIJIATH KOMIIAPATUBHI TOCITIIKEHHS, A
BUPIIICHHS 3aBJaHb SIKOTO 3aCTOCOBYETbCS IEPEBAXHO MOPIBHsUIbHMNA Meron. Ha mymky
B. M. CeniBanoBa, HOro 3HaYeHHs MOJATA€ HE y BIAKPUTTI HOBUX (DaKTiB, a y HAYKOBOMY
MOSICHIOBAaHHI ~ BXKE 3HAWACHHWX, IO JO3BOJSIE Y CYCHUIHBCTBO3HABCTBI  3aMIHHUTH
eKkcrepuMeHTanbHui Meton [1, c. 544-545]. YV kpuMiHaIbHOMY IpaBi 3a JOMOMOTOIO I[bOTO
METOIY BUSIBIISIIOTHCSI HAMOUIBII JJOCKOHAITI MPaBOBI (POPMYIIH.

[opiBHSHHS PO3yMI€THCS AK MpoIlec BigoOpakeHHs 1 (ikcallii BiTHOIIEHb TOTOXHOCTI,
CXOXKOCTI Yy MPaBOBHX SBHINAX pPI3HUX JEpKaB, a TMOPIBHAHHIO MIIIAETHCS OIMHUYHE,
ocoOJMBe 1 3arajbHE y TAaKUX SBUINAX. 3aCTOCYBAaHHS IOI'O METOAY A€ MOXIIHUBICTH, SIK
BiMiTHB M. 1. baskaHOB, «OLIIHUTH Ti YU 1HIII HOPMH KPUMIHAJIBLHOTO TIpaBa KpaiH 3apyOixoKs
Ha MpeAMET X BUKOPUCTAHHS B HAIIOMY 3aKOHOJABCTBi. 3BUYalHO, HE HAEThCS MPO MOBHE
NEpPEeHEeCeHHsl 1HO3eMHOT0 MpaBa Ha Hall TIPYHT, UI0 HENPHUIIYCTUMO, aje OKpeMmi Horo
MIOJIOKEHHS MOXKe OyTH CIpUIHATO» [2, ¢. 24].

VY HamoMmy IOCTIDKEHHIO 3aBISKH TOPIBHSUIBHO-TIPABOBOMY aHaNi3y OyJiM BUSIBJICHI
3arajibHi pUCH 1 0COOJIMBOCTI MOOYIOBH KPUMIHAJIBHO-TIPAaBOBUX HOPMH, 110 BCTAHOBIIOIOTH
BIJIMOBIIAJILHICTD 32 KPAADKKY, IMOETHAHY 3 TPOHUKHEHHSAM Y JKHUTJIO, 1HIIEC MPUMIIICHHS YU
CXOBHUIIE, Y 3aKOHO/IABCTBI PI3HUX €BPOINEHCHKUX JEPIKaB.

Bapro 3ayBakuTH, 1110 3aKOHO/IAaBYE 3aKPIMJICHHS KBaTI(IKyFOU0i O3HAKU KPATIKKH «3
NPOHUKHEHHSIM Y JKUTJIO, 1HILIE MPUMIIICHHS YA CXOBHILE» MaJ0 MiCIe Ie Y MONepeIHbOMY
Kpuminanbnomy konekci Ykpainu 1960 p. 3a3Haueni o3naku nependadainucs y 4. 3 cr. 81 KK
«Po3kpananHs 1ep:kaBHOrO a00 KOJIEKTUBHOTO MaifHa IUISIXOM Kpaaikku» Ta 4. 4 cr. 140 KK
«Kpanixxka» Tta Oynmu chopmyiroiioBaHi K «KpaaKKa 3 MPOHUKHEHHSM Yy MPUMIIICHHS YU
1HIIIE CXOBHUIIE» Ta «KPaADKKa 3 MPOHUKHEHHSM Yy JKUTIO» BiAnoBiaHO. Y KpuminaibHOMY
kojekci Ykpainu 2001 p. 3a3HaueHi o3Haku 00’ eqHaH1 Ta nependaveni 4. 3 cr. 185 KK.

CTOCOBHO JOLIIBHOCTI BU3HAHHSA BUMHEHHS KPAADKKU 3 IPOHUKHEHHSM Y XKHTJIO, 1HIIE
MPUMIIIEHHS YU CXOBHIIE OOTSIKYIOUOK OOCTaBHHOIO MO3UTUBHO BHUCIIOBIIOBAIMCH HE BCi
aBTOpH. 30KpeMa, BKa3yBajocCs, IO O3HAKy «IPOHUKHEHHS B TNpUMIIIEHHS a0o iHIIe
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CXOBHILE» TpeOa BUKIIOUUTH 3 KBaNi(iKylOUMX OOCTaBHH MpPU IMOCATaHHI Ha JiepKaBHY a0bo
KOJIEKTUBHY BJacHICTh. CTBEpHKYBAJIOCS, 10 B MEPEBAXKHINM OUIBIIOCTI BUMAAKIB MalfHO, 110
€ TIPEeIMETOM 3JI0YMHY, MepeOyBae B MICLSAX, CHEI[IaIbHO BiIBEJEHUX IJIsl HOTO MOCTIHHOTO
a00 TMMYAcOBOTO 30epiraHHs; TOMY BUKPAJIEHHS TAKOTO MaifHa (3aBISIKU CBOET OIIUPEHOCTI)
€ 03HAKOI0 OCHOBHOTO, @ HE KBaTi(hiKOBAHOTO CKJIaay po3KpagaHHi [3, c. 14].

[Toxi6noi mymxu morpumyetbes i O. O. AoeBChKa, sIKa BBaXKA€, M0 «3 ypaxyBaHHIM
HEBHCOKOI CYCHiIbHOI HeOe3MeKH KpaaiKOK, CKOEHUX 3 HE3aKOHHHM IPOHUKHEHHSIM Y
NPUMIIIEHHS YW 1HIIE CXOBHWINE, B Cy4YacHIM Hayll KPUMIHAJIBHOTO TIpaBa HaMITHJIACS
TEH/ICHIIISl HA BUTICHEHHsI 3a3HAYCHOT 0OCTaBHHM 3 4Hciia KBamidikyrounx. [Iponosutito mpo
BUKJTIOYEHHS 3 KojJa KBali(DIKyrOUMX O3HAK «KPaJDKKH, CKOEHOI 3 HE3aKOHHUM
NPOHUKHEHHSIM Yy IPUMIIIEHHS YH 1HIIE CXOBUIIE» CIIJ MIATPUMATHU SK TaKy, IO BiAMOBiIaE
BUMOTaM OOTPYHTOBAHOI 1 CIIpaBeIIMBOI qudepeHItiaiii KpUMiHaIbHOT BiMOBIIATLHOCTI» [4,
c. 8].

Onnak moaiOH1 Cy/UKEHHsST HE 3HAWIUIM MATPUMKH Hi B KPUMIHAJIBLHO-TIPABOBIN Teopii,
Hi y OUIBIIOCTI 3aKOHOJABYMX CHUCTEM. BCTaHOBJICHHS MiABHINEHOI KPUMiHATBHOL
BIJIMOBIIAJILHOCTI 32 KPaJiKKy, BUMHCHY 3 HE3aKOHHUM NMPOHUKHECHHSM Yy MPHUMIIICHHS YU
1HIIE CXOBHIIE, 1 OCOOJIMBO B KHTJIO, IIKOM OOrpyHTOBaHO. ['OJOBHMMH aprymMeHTaMu
BBa)XaTH BYMHEHHS KPAIDKKH 3 MPOHUKHEHHSM Yy KUTIIO, 1HIIEC NMPUMIIICHHS YX CXOBHIIE
OibII HEOE3MEeYHO0, a BiJITAaK 1 00TSHKYIOUOI0 OOCTAaBUHOIO, € TaKi.

Kpanikka 3 MpOHUKHEHHSM Y KUTJIO, 1HIIE MPUMIMICHHS Y4 CXOBUIIE y TOPIBHSIHHI 3
IPOCTOI0 KPaIiXKKOIO TMOPYIIye MOPSAOK, IO OOMEXYye BUIBHUN JOCTYN Y JKMTJIO, 1HILIE
MPUMIIIEHHS Y¥ CXOBHIIE, TOOTO HE TIIBLKM IOCSTA€ Ha IMPaBO BJIACHOCTI, aje W MOpPYyIIye
1HIII CYCHUNIBbHI BIJHOCHMHM; KpiM TOr0, MPOHUKHEHHS Y JKUTJIO, 1HIIE NPUMIIIEHHS YU
CXOBHIIIE 3 TMOPYIIEHHSM BCTAHOBJICHOTO TOPSJKY SIBJISE COOOI0 TakKWil Croci0 BYMHEHHS
KpaJiXKKH, SKHH COPUYHMHIOE, SIK IPAaBUIIO, OUIBIITY MaTepiajabHy IIKOIY.

Oco0a, sika BUMHIOE KPaADKKy 3 MPOHUKHEHHSM Yy JKUTJO, 1HIIE MPUMIIMIEHHS YU
CXOBHILE, MO-TIEpIIE, MOPYLTYye KOHCTUTYILIIHY rapaHTii0 HEIOTOPKAHOCTI XKHTJA; MMO-Ipyre,
Mocsira€ Ha JOJaTKOBUH 00’€KT — HEIOTOPKAHICTh KHUTJIA; MO-TPETE, 0OMpae Takuh CIocio
BUMHEHHS KpaADKKW, SKAH y JaHUX KOHKPETHHX YyMOBax IMiJBHUINYE HMOBIpPHICTh
CTIPUYMHEHHS [ITKOJIU BJIACHOCTI TPOMa/IsH.

[Ipu mpoMy HEOOXiTHO MaTH Ha yBasi, IO HEPIAKO Oe3 3MiMCHEHHS Miil 3 YCyHCHHS
Oyab-SKUX TIEPEIIKO 3MIHCHUTH, HAIPUKIIA]], KPAIAKKY MPAKTUIHO HEMOKIIMBO. Y 3JI0YMHAX
MPOTH BIACHOCTI, OB’ I3aHUX 3 TPOHUKHEHHSM Y JKUTJIO, TPUMIIIEHHS, 1HIIIE CXOBHUIIE, MOXKE
3HAaXOJAUTH CBOE BIAOOpPOKEHHS 1 BEIMKa, B TIOPIBHSHHI 3 IHIIMMH TOCSTAHHSIMH,
aHTHUCOLlIaTbHa aKTUBHICTh 0coOu. Takuii crmocid BYMHEHHS 3JI0YMHIB €, SK MPaBUIIO,
CBITYEHHSM BUKJIIOYHOI BMOTHMBOBAHOCTI OCOOW, IO BYHMHSE KPAIDKKY; BIH CBITYUTH IPO
MparHeHHs 3JI0YMHIIS 3aBOJIOITA MAafHOM, HE3BAXKAIOYHN HA Oy b-SKi MEPEIIKOIH.

Bce ne mepekoHye B HE0oOXITHOCTI 3a0€3MEeUeHHs] OUIBII BHCOKOTO CTYIECHS 3aXUCTY
iHTepeciB TpOMasiH TpU 3a3iXaHHAX Ha iX BJIACHICTh, BYMHEHHX 3 HE3aKOHHUM
MIPOHUKHEHHSM Y KHTJIO UM 1HIIIE PUMIIICHHS.

AHaNI3yI0ud JUCTO3UINI BIAMOBITHUX CTaTe KPUMIHATBHUX KOJEKCIB €BPOMEHCHKUX
KpaiH MOXHA TPUHTH 10 BUCHOBKY, IO 3aKOHOJABEIb HE 3aBXAW BKHUBAaE TEPMiH
«npoHuKHeHH». Tak, c1.279. § 1 KK Ilompuii MicTuTh (OpMyITIOBaHHS «XTO BUHIOE
KpaJixkKy 31 310MoM» [S5]. TimymadeHHs 3710My sIK crtocoOy BUMHEHHSI 3JIOYMHY MPHU [IbOMY HE
naerbcsi. OcoOnMBO KBaMi(hiKylO4OI0 O3HAKOIO KpaaiXKW BH3HAuae Takok KpumiHanbHe
yinoxeHHs HiMeyyrnHM BUYMHEHHS KpaJIDKKH «3 TMPOHUKHEHHSIM 31 3JIOMOM B OYIIBIIIO,
ciry>k00Be a0o AiI0BE MPUMIIICHHS Y 1HIIE 3aKpUTE MPUMIIIEHHS, a00 MPOHUKHEHHS B HUX
0e3 3JI0My, BIIKPUTTS 3a JOMOMOTOIO IMiAPOOJICHOTO KiIFo4ya abo 1HIIOTO MPUCTOCYBAaHHS, HE
MPU3HAYCHOTO /ISl BIAKPUTTS 3aMKy 3BU4YaiiHuM unHoM» (4. 1 § 243 KK) [6]. Y. 3 cT. 139 KK
EcToHCBhKOI pecnyOiki MICTUTh O3HAKY «IUISIXOM YCYHEHHS Tepemkoau abo 3amopy, sKi

263



ISSN 2226-3047 BICHUK MAPIYIIOJIbCbKOI'O IEP2)KABHOI'O YHIBEPCUTETY
CEPLA: TTIPABO, 2014, BUIIL. 7

MIePEIIKO/KaIU MPOHMKHEHHIO B MicIie 3Haxo pkeHHs MaiiHa» [7]. I1. 6 Ct. 311-4 KK ®panii
TaKUM YMHOM BU3HAYA€ 3a3HAUCHY O3HAKY: «IIITXOM MPOHUKHEHHS B IIi MiCIA 32 JOMOMOTOI0
XUTpOIIiB, 3y10My abo BmizanHs» [8]. Cr.239 KK Icmanii mepepaxoBye Iimuii HaOip
NpUHOMIB, IO BKIIIOYAIOTH 3JI0M mmad, cel(iB, pyiiHYBaHHS CTiHH, CTEI, 3JI0M JIBEpE, BIKOH
[9].

Ha nam mormsia, migBuIeHa colliajgbHa HeOe3neKka KpaaikoK BU3HAYAETHCS HE CAMUM
($haKTOM BHKOPHCTAHHS TEXHIYHUX 3aC001B a00 MPUHOMIB JIJIsl TAEMHOTO BUKpaJaHHS MaifHa, a
TUM, 1110, BUKOPHCTOBYIOUYH iX, 0c00a mosermye co0i He3aKOHHE NMPOHMKHEHHS B JKUTIIO,
NpUMIIIeHHss a00 1HINE CXOBHIIE, i€ OIIBII 3yXBajo, JOKJIANa€ 3YCHIb JIO TOJOJIAHHS
MEPENIKO sl OTPUMAaHHS JOCTYIy JI0 YYXKOro MaifHa. Binrak, jeranbHe OMHCAHHS BCIiX
TEXHIYHUX 3aC001B Ta CIOCOOIB MPOHUKHEHHS OOTSDKYE AUCIO3MINIT BIIMOBITHUX HOPM Ta €
3aliBUM. Y OUIBIIOCTI KpaiH BOHU HE 3ralyl0ThCs.

Tak, y mogiOHOMY 4M JeI0 3MiHEHOMY BUTJISIAI BiTHOCHO /10 4. 3 cT. 185 KK Ykpaiau
chopMyIIbOBaHI aHAJOTIYHI CKJIAAM Yy KPUMIHAJIBHHUX KOJEKCaxX psAdy 3apyOLKHUX KpaiH.
Hampukian, B A3zepOaiikani — «He3aKOHHE ITPOHUKHEHHS B JKUTJIO, IPUMIIIICHHS, HA CKJIaJ
ab6o iume cxopume» (4. 2 cr. 177.2.3 KK AP) [10], y MonaoBi — «IUIIXOM MPOHUKHEHHSI B
NPUMIIIEHHS, 1HIIE cXOoBUIE abo x)utTiao» (m.c 4.2 cr. 186 KK PM) [11], y JlaTBii —
«IIPOHUKHEHHS B KBapTUpPy a00 MpHUMILIEHHS a00 31 CXOBHUIIA, MIPUCTPOI, 3’ €IHYE CXOBHUIIIE;
abo 3 TpaHcmopTHOTO 3aco0y» (4.3 cr. 175 KK JIP) [12], B V30ekucrani — «mpoTUIIPaBHE
MPOHUKHEHHS B KUTIIO, CXOBHIIE a00 mpuMimieHHs» (4. 3 ¢T. 169 KK PVY) [13].

Pazom 3 Tum, 3BepTae yBary audepeHmiamisi KpUMIHAIBHOI BiAMOBIAAIBHOCTI, IO MA€E
MICIlE B OKpPEeMHUX KpaiHax, BYMHECHHS KpPAIiKKA 3 TPOHUKHEHHSM Yy JKUTIO Ta 3
MPOHWKHEHHSM B IHINI TPUMIMICHHS 4d cxoBuma. Tak, demepasbHUM 3akoHOM Bin 31
#oBTHS 2002 p. N 133-®3 «IIpo BHeceHHs 3MiH 1 AONMOBHEHb 70 KpuMiHAIBHOTO KOAEKCY
Pociticekoi ®Depneparii, KpuminaibHO-TiporiecyanbHoro kojnekcy Pociiicekoi deneparrii i
Konexc Pociiicekoi @epeparii npo aaMiHicTpaTUBHI IpaBonopymeHHs» cT. 158 YK PO Oyna
BHUKJIQJICHA B HOBIM pedakiiii, 1 BIAMOBIAAIBHICTh 3a KPaiKKy, BUMHEHY 3 HE3aKOHHUM
NPOHUKHEHHSM Yy JKHUTJIO, Oyna mependaveHa m.a 4.3 cr. 158 KK P®, a o3Haka «3
HE3aKOHHUM TMPOHUKHEHHSIM Y TMPUMIMICHHS YW IHIIE CXOBHIE» — TepeadadeHa m. 0 4. 2
ct. 158 KK P® [14]. V¥ KK binopyci 3ragyerbcst TUTBKA NPOHUKHEHHS B XKUTIO (4. 3 cT. 205
KK PB), npoHUKHEHHS B HEXHUTJIOBE MPUMIIIEHHS YH 1HIIE CXOBHIIE TYyT HE IependadeHo
[15].

Take popmynroBaHHS MOXHA, HA HAILy TYMKY, MOSCHUTH PI3HUM CTYIIEHEM IIPaBOBOTO
3abe3nedeHHss B PD oxopoHu >xuTia Ta iHIMUX mnpuMmimeHb. 3okpema y Koncrutynii PO
BU3HAYCHUM € TIPaBO O0COOM Ha HEJOTOPKAHHICTH kuTia (CT. 25). [Ipo iHII mpuMilIeHHS HE
WJIEThCS.

3BepTae yBary TakoX HEBIAMOBIAHICTH moyioxkeHb Koncturyinii Pecny6iku benapycs ii
KpUMIHAIBHOTO KoJekcy, amke cT.29 Koncrurymii PecnyOmiku benapyck mporomomrye
«HEJIOTOPKAHHICTB KUTJIA TA IHITUX 3aKOHHUX BOJIOJIHb TPOMAISTH».

3 1IpOr0 TMPUBOY BApPTO 3ayBAXHUTH, 10 (HOPMYITIOBAHHS, iK€ MicTUTh 4. 3 cT. 185 KK
VkpaiHu HaWOUIBIIOI MIpOI BIAMOBIMAIOTE TAaKOMYy TPUHIMWITY KpUMIHATI3AMIl —sK
KOHCTHUTYLIHA aleKBaTHICTh [16, c.228], 3MicT sikoro mossirae y Tomy, mo Kouctutyris
VYkpainu BIAMOBIIHO 7O CT. 8§ Ma€ HAWBWINY IOPUIUYHY CHIY. 3aKOHM Ta IHII HOPMATUBHO-
NpaBOBI aKTH NpHiiMaioThcs Ha miactaBi KoHcrutymii YkpaiHum i MaroTh BiANOBiAAaTH i
AHaJIOT14HI MOJOXXEHHS 3aKpilieHl ¥ y KpUMIHAJILHOMY 3aKOHOAaBCTBI. Tak, y 4. 1 cT. 3 KK
3a3HavaeThes, o KK rpyntyersest Ha Konerutymii Ykpainu.

Cr. 30 Koncrutytii Ykpaiau nporosonrye: «He qomyckaeThcsi MpOHUKHEHHS JI0 KUTIIA
YW JI0 1HIIOTO BOJIOAIHHS OCOOW, MPOBEJACHHS B HHUX OTJISAY YM OOIIyKy iHAKIIe sK 3a
BMOTHMBOBAaHUM DIIICHHSIM Cyay». Binrak, dopmymoBanas aucnosuiii 4.3 cr. 185 KK
YkpaiHu IIKOM BiJIMIOBia€ 3a3HAYEHOMY TIPUHIIUITY.
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[NopiBHsIbHUI aHAMI3 BIAMOBIAHUX CTaTel KPUMIHAIBHUX KOJAEKCIB 3apyOI’KHUX KpaiH
JI03BOJIMB BUSBUTH III€ OJHY ICTOTHY BIIMIHHICTH Y (POPMYITIOBaHHI IHCIIO3HIIIN HOPM, IO
BCTAHOBJIIOIOTH BiAMOBIAATIBHICTD 32 KPaIiXKKy, MOETHAHY 3 MPOHUKHEHHSIM Y JKUTIIO, 1HILIE
IPUMIILCHHS 9H CXOBHIIE. VIIeThCs PO 3aKPiIUICHHS y BiAMOBIIHNX KPUMiHATBHO-TIPABOBUX
HOpMax TEPMiHY «HE3aKOHHE» a00 «IIPOTHUIIPABHE», III0 CTOCYETHCS MPOHUKHEHHS Yy XKHUTIIO,
1HIIIE TIPUMIIIEHHS 4u cXxoBHIe. Taki GpopMyItoBaHHS, HAMPUKIA MICTATH 1. @ 4. 3 cT. 158
KK Pociiicbkoi @enepanii, 4. 2 ct. 177.2.3 KK AzepOaiimxancekoi PecryOmiku, m. B 4. 2
ct. 175 KK Pecny6iku Kazaxcran, 4. 3 ct. 169 KK PecryOmiku Y306exkucran Ta iHIIi.

HasiBHiCTh y nucmo3uilii 3a3Ha4eHOT0 TEPMiHY 3BEpPTAE€ yBary y 3B’S3Ky 3 OILIHKOIO
nmpaBa BHHHOI ocoOM TmepeOyBaTw B MICIlI BUYMHEHHS 3JI0YMHY, TOOTO, SK 3a3HAYCHO Y
JUCTIO3HIIIT, )KUTJI, IHIIIOMY NIPUMIIICHH] YU CXOBHIIIL.

V Ilocranogi Ilnenymy BepxoBuoro cyny Ykpainu Ne 10 Bix 06.11.2009 «IIpo cynoBy
MPAKTUKY Y CIpaBax Mpo 3JIOYMHU MPOTH BIACHOCTI» 3a3HAUEHO, IO «I1iJl TPOHUKHEHHSAM Y
JKUTJIO, 1HIIIE MPUMIIIEHHS Y¥ CXOBHIIE CJI1J] PO3yMITH HE3aKOHHE BTOPTHEHHS 10 HUX OY/Ib-
SKHM CIIOCOO0OM (i3 3aCTOCYBaHHSAM 3ac001B MOOJIaHHA MEpemKox ado 6e3 X BUKOPUCTaHHS;
NUISIXOM O0OMaHy; 3 BHUKOPHUCTAHHSM MiAPOOJICHHX JOKYMEHTIB TOIIO a0o0 3a JOMOMOTOIO
1HIIKX 3ac00iB), IKUH Ja€ 3MOTy BUHHIN 0c001 BUKpacTH MaifHO 6e3 BXOly 10 KHUTJIa, 1HIIOTO
MPUMIIIEHHS 9¥ cXoBHIa» [17].

VY cynoBoMy TiIyMaueHHi 3a3HA4YHOI KPUMIHAIBHO-TIPABOBOI HOPMHU 3BEPTAETHCS yBara
Ha HasSBHICTh SK OOOB’S3KOBOI O3HAKW CKJIAAy 3JIOYMHY, BIJIIMOBINAIBHICTh 3a SKHUU
nepenbauena 4.3 cr. 185 KK, He3aKOHHOCTI NMPOHUKHEHHS, TOOTO BiJICYTHOCTI Yy BHHHOI
oco0u mpaBa niepedyBatu B ibomy Micii [18].

He yrBoproe mi€i o3HaKuM BUKpaJeHHS MaiiHa 3 JKMTJIA, IHIIOTO MPUMILICHHS YH
CXOBHIIIA 0c00010, sIKa BIAMOBITHO 10 CBOTO CIIY’)KOOBOTO CTaHOBHINA, y 3B’ 3Ky 3 POOOTOIO,
IPaBOBUM CTaTycOM, OCOOJMBHMM XapaKT€pOM MisUTBHOCTI MiJNPUEMCTBA, YCTaHOBH,
opraHizarii Oyna HaJiJleHa MpaBoM O€3MEepemKoHOro nocTymy 1m0 Hux. Lle, 30kpema,
CTOCYETHCSI BUKPAJICHHS MaifHa CITy»KOOBISIMHU Ta pOOITHUKAMHU 3 CITYKOOBUX YU BUPOOHUUUX
IPUMIILEHb, B SIKUX BOHHU IMpPAIIOI0Th, WIEHAMHU CIM’1 — 3 HUTJIA, B.IKOMY BOHHM MEIIKAIOTh,
BiJ[BilyBa4aMy Mara3uHiB, aTellb€, BUCTABOK — 3 MPHUMIIIEHb YU CXOBUII, 1€ 3Ii1ACHIOIOThCS
MPOJIaYK UM BUCTaBKa TOBAPIB 1 IOCTYII JI0 SIKUX € BIILHUM JUIs BCiX Oaxkarouux [19].

Kpim Toro, skimo ymucen Ha BUKpaJeHHs MaifHa BUHUK I 4ac nepe0yBaHHS B JKUTII,
IHIIOMY TIPUMIIICHHI YW CXOBHII, BUKPAJCHHS MaifHa 0co00I0 HE MOXHA PO3IJISAaTH 3a
03HAKOI0 MPOHUKHEHHS y KHUTJI0 a00 1HIIE MPUMILIECHHS Y1 CXOBHUIIIE, a Bi/ITaK KBaTi(piKyBaTH
3a 4. 3 cr. 185 KK. Tak, Hanmpukiiag MPOHUKHEHHS B Mara3uH 3 METOIO 3IHCHEHHS KPaJliKKH
B TOJUMHM POOOTH MarasuHy, KOJHM JOCTYN BCIX MOKYHNI[IB OyB BUIBHHMH, HE MOXeE
KBaMiiKyBaTUCS K KPaJADKKa 3 MPOHUKHCHHSIM Yy MPUMIIICHHS. AHAJIOTIYHI TOMUJIKU TIPH
KBajidikamii MalTh MiCIle KOJIM BHHHA oco0a 3ampolieHa y TOocTi abo CHiBMEIIKae 3
NOTEPIUIMMH, Ma€ KIIOYM, BUIBHUH TOCTYN 0 JKWTia Ta iH. Ha Ham mornsja, yHUKHYTH
noioHuX mpoOieM Mana O CHpUsATH 4YiTKa BKaziBka B aucnosuuii 4. 3 cr. 185 KK came Ha
HE3aKOHHICTh TPOHUKHEHHS Y JKHUTIIO, 1HIIIE MPUMIIIECHHS Y1 CXOBHIIIE.

Bucnosku. IlpoBeneHuil TOPIBHSUIBHUM aHami3 YKpaiHCBKOrO Ta 3apyOiKHOTO
3aKOHOJIaBCTBA JI03BOJIMB MIPUHTH 10 BUCHOBKY MPO JMOIIIBHICTh 3aCTOCYBaHHS 3apyOi1’KHOTO
JOCBiy Y uboMy nuTaHHi. OTxe, HasBHICTh NAHOTO (POPMYIIOBAHHS BH3HAETHCS IIIKOM
BUIIPABIaHUM, 10 MOYKE OYTH BpaxOBaHO 1 BITYM3HIHUM 3aKOHOIABIIEM.

TakuM 4KMHOM, TPOBENCHMU Y CTATTI MOPIBHAIBHO-TPABOBHM aHAJi3 3aKOHOJIABYOTO
3aKpiIUICHHS KBaTi(IKyIO4Oi O3HAKM KPaADKKH «3 TIPOHUKHEHHSM Y JKUTJIO, 1HIIE
MPUMIIIEHHST YU CXOBHIIE» J1aB MOXJIMBICTh BUSBHTU Ta BPaxyBaTH 3apyOikKHI JOCSTHEHHS
MpU BUPIMICHHI MHUTaHh KPUMIHAIHHO-TIPABOBOI OXOPOHW BJIACHOCTI BiJ 3JIOYMHIB JaHOL
Kareropii Ta, Ha 1[Il OCHOBI, CHOPMYIIOBATH MPOIO3HUIIIT OI0 YAOCKOHATICHHS BIAMOBITHOL
KpUMIiHAJIBHO-TIPAaBOBOT HOPMH.
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A. M. Nazarenko

COMPARATIVE LEGAL ANALYSIS OF LEGISLATIVE RECOGNITION OF
THE AGGRAVATING CIRCUMSTANCES THEFT «WITH PENETRATION INTO
THE DWELLING, OTHER PREMISES OR STORAGE»

The article studies the international experience of providing the legislative framework
for a qualifying criterion for theft «with breaking and entering residential premises, other
premises or accommodation».

It proves the reasonability and necessity of admitting the fact of theft with breaking and
entering residential premises, other premises or accommodation as an aggravating

266



ISSN 2226-3047 BICHUK MAPIYIIOJIbCBKOI'O JEP2)KABHOI'O YHIBEPCUTETY
CEPLA: TIPABO, 2014, BUIL. 7

circumstance. Such offences not only infringe the right for property, but also abuse the
constitutional guarantee of the inviolability of residence (Article 30 of the Constitution of
Ukraine). Moreover, the above mentioned offences represent such a method of theft, which
inflicts, as a rule, a greater extent of material damage. The attention is also paid to the fact
that quite often it is impossible to commit theft without any efforts to eliminate obstacles. The
above mentioned offences may also reflect a greater degree of anti-social activity of an
individual if compared with other crimes. As a rule, such method of committing crimes is a
proof of exceptional motivation of an individual committing theft and speaks of the offender’s
intention to take possession of property in spite of any obstacles.

The analysis of the norm under research gave us grounds for the conclusion that the
wording that is stipulated by Part 3 of Article 185 of the Criminal Code of Ukraine complies
at its maximum to such principle of criminalization such as the constitutional adequacy. The
essence of which lies in the fact that the Constitution of Ukraine has the highest legal power
in accordance with Article 8. Laws, including the Criminal Code, are adopted on the basis of
the Constitution and must comply with it.

The comparative legal analysis discovered common features and peculiarities of
structuring criminal-legal norms, which create liability for theft combined with breaking and
entering residential premises in the legislation of different European countries, and namely:
Azerbaijan, Belarus, Estonia, Spain, Latvia, Moldova, Germany, Poland, the Russian
Federation, France and others.

We determined a number of countries, criminal codes of which specify methods of
breaking-in, for example, with the help of a forged key, by removing a barrier or a door latch,
by deceit, break-in or forced entry, locker and safe burglary, ruination of walls, ceilings,
breaking doors, windows and others. It is said that the increased social threat of theft offences
is determined not by the very fact of using technical tools or methods of secret stealing of
property, but by the fact that a person using them facilitates his/her unlawful breaking into
residential premises, other premises or accommodation, acts more insolently, makes efforts to
overcome obstacles in gaining access to another person’s property. Therefore, a detailed
description of all technical means and methods of breaking-in burdens the dispositions of the
respective norms and is unnecessary.

One more essential difference in formulations of the criminal-legal norms is using the
terms «illegal» or «unlawful» in dispositions as such related to breaking into residential
premises, other premises or accommodation. That is we speak of the absence of the guilty
person’s right to be in such a location. The analysis of the judicial practice discovered
qualifying mistakes in this category of cases when, for example, a guilty person is invited to a
household or lives together with the aggrieved party, has keys or free access to a household
and other.

A distinct reference in the disposition of Part 3 Article 185 of the Criminal Code of
Ukraine helps to avoid such problems by pointing to the illegitimacy of breaking into
residential premises, other premises or accommodation. Thus, the conducted comparative
analysis of the Ukrainian and foreign legislation led us to the conclusion about the
advisability of applying the international experience to the issue in question.

Keywords: burglary in a dwelling, other premises or storage, Penal Code, aggravating
circumstances.
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