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THE MILITARY JURISDICTION
IN THE ITALIAN JUDICIARY SYSTEM

Abstract. In the evolution of the legal systems it happens that a state, while imposing
new rules for the Armed Forces, sets up laws also in military judiciary field, in order
to grant independence also to military courts. Such process has often entailed the
abolition of military courts in some advanced European democratic countries like
France, Germany, Portugal, Czech Republic and others. Nevertheless, this did not
happened in Italy.

The purpose of the article - to review the foundations of the Italian military judiciary
in the light of its evolution over the past 50 years.

In the article researches the historical and social preconditions that led to the
formation of the foundations of an independent military system in the Republic of Italy.

The Italian Constitution adopted in 1948 it is stated that military courts in peace
time have jurisdiction only over military personnel serving who commit military
crimes. The Constitution stated also that jurisdictional function is exercised by ordinary
magistrates established and regulated by the rules on the judiciary and that the special
jurisdiction as the military jurisdiction has the same guarantees of independence as
ordinary jurisdiction. However, the guarantees granted by the Italian Constitution
were not immediately applied.

Actually a law adopted on 1941 continued to apply. The military judiciary was not
independent at that stage. The most glaring example of the subordination can be seen
in the fact that the investigating judge was under the military prosecutor and that all
judges/ prosecutors were under military General Prosecutor at the Tribunale Supremo.
So it was felt necessary to improve the level of the autonomy and independence of
military judges from the military hierarchy and to establish the equation of military
judiciary and the ordinary one, according moreover with the constitutional dictate that
had established it since 1948. The reason for this reform lay in the fact that the military
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defendant must be entitled to be subject to a fair trial and judged by an independent
judge, free from possible pressure from the military establishment.

A new law was adopted in 1981 and stated new principles and rule to solve such
needs.

Another important event happened in 1989 when a new Code of Criminal Ordinary
Procedure entered into force. Military courts came to opinion that the new common
procedure should to be applied to military judicial sector. This situation accelerated the
process of homogenization between the ordinary and military courts.

Recently the current Government wishes to improve the competence of the military
courts setting a further number of military crimes in order to reduce also the number
of the ordinary criminal proceedings. This reform would allow us to attribute utility to
military courts and return them a useful social role but we are waiting for the approval
and there is a strong uncertainty about this.

Keywords: military jurisdiction; judiciary; military court; legislation of the Republic
of Italy.

Traditionally, in all countries — and Italy is no exception — military courts have
usually set up with the aim to be courts for the Armed Forces and therefore to
ensure a different justice as compared with the one administrated by the ordinary
courts: stricter rules, faster procedures, exemplar sanctions. So that the accused in
military proceeding not ever enjoys the same guaranties applying to proceedings
before ordinary courts. Furthermore, judges/prosecutors working in military
courts generally have not had the same independence granted to civilian judges
and prosecutors. This was pointed out by Clemenceau, who graphically pointed out
that ‘military justice is to justice as military music is to music™.

Consequently, the task of military courts was not to ensure that justice was done,
but rather to keep unit and ready the troops in front of the enemy.

In the evolution of the systems - that can change obviously according to
the different countries - it happens that a nation, while imposing new rules for
the Armed Forces, sets up laws also in military judiciary field, in order to grant
independence also to military courts.

Such process has often entailed the abolition of military courts in some advanced
European democratic countries like France, Germany, Portugal, Czech Republic
and others. Nevertheless, this did not happened in Italy.

The purpose of the article — to review the foundations of the Italian military
judiciary in the light of its evolution over the past 50 years. Thanks to which it has
been possible to reach the level of independence that now the military judiciary has
and that currently is the same as the civilian judiciary in Italy.

! ‘Georges Clemenceau’ (Wikiquote) <https://en.wikiquote.org/wiki/Georges_Clemenceau> accessed 15 May 2019.
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The Italian Constitution adopted in 1948 after the 2nd world war, stated that
military courts in peace time have jurisdiction only over military personnel serving
who commit military crimes (Art. 103 Constitution?).

I want to underline that initially the law pointed out a large meaning of the
notion of “military crime” but subsequently, after the entering in force of the
Constitution, for different events, the situation was reversed and the number of the
military crimes resulted very limited.

The Constitution stated also (Art. 102) that Jurisdictional function is exercised
by ordinary magistrates established and regulated by the rules on the judiciary and
that (Art. 108) the special jurisdiction as the military jurisdiction has the same
guarantees of independence as ordinary jurisdiction’.

However, the guarantees granted by the Italian Constitution which came into
force in 1948 were not immediately applied.

Actually a law adopted on 1941 continued to apply*: the military court were
composed by officers from different Armed Forces (Army, Navy, Air Force) so that
the military justice was admistered by judges who were not civilians but military.

Military courts were chaired by a high rank officer and formed mainly by 3 officers
and only one professional judge, in charge of drafting the reasons of the judgement.
The military Prosecutor Office was composed of professional magistrates which at
that time wore military uniform and had a military rank: for therefore they were
influenced, in some way, by the military hierarchy.

The military judiciary was not independent at that stage. The most glaring
example of the subordination can be seen in the fact that the investigating judge was
under the military prosecutor and that all judges/prosecutors were under military
General Prosecutor at the Tribunale Supremo, apical organ of military jurisdiction,
for transfers, assignments of functions and disciplinary proceedings.

The levels of the military jurisdiction were two: military courts at first instance
and Tribunale Supremo at second instance, that had competence over violation of
law.

In the early seventies the wearing of uniform in hearing was abolished for the
professional judges and prosecutor and became compulsory the use of the gown.

Anyway, the military jurisdiction gave the idea in the opinion of the public
opinion not to have sufficient guarantees of independence.

So it was felt necessary to improve the level of the autonomy and independence of
military judges from the military hierarchy and to establish the equation of military
judiciary and the ordinary one, according moreover with the constitutional dictate
that had established it since 1948.

Constitution of the Italian Republic. URL: https://www.senato.it/documenti/repository/istituzione/costituzione_
inglese.pdf (accessed: 15.05.2019).

* ibid.

* Codice Penale Militare di Pace e Codice Penale Militare di Guerra: regio decreto 20.02.1941 Ne 303. URL: http://
smartleges.com/it/biblioteca-di-leggi/codice-penale-militare-di-pace-303-1941/20019131941 (accessed: 15.05.2019).
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The reason for this reform lay in the fact that the military defendant must be
entitled to be subject to a fair trial and judged by an independent judge, free from
possible pressure from the military establishment.

A new law® was adopted in 1981 and stated new principles and rule to solve such
needs.

The Government of that time was against the abolition of the military court and
intended to keep in force them according to the choice already made by the 1948
Constitution.

Consequently, the 1981 Act — then merged into 2010 military Code® - set up
new judiciary bodies which were made actually independent.

As it’s known, in the Italian Republic judges and prosecutors are the same career:
in fact, even with limitations aimed to ensure the impartiality of the two different
functions, they can in the course of the career change - for a few times — from
investigating into judicial functions and the other way around. This rule applies
also in the military jurisdiction. The 1981 Act states that military judges and
prosecutors enjoy same status and financial treatment as their civilian colleagues:
they are civilians, do not have a military rank and wear the gown in hearing.

The panel is composed by three members: the presiding judge and a judge, both
civilians, and an officer from the Armed Forces. Defendants’ rights to a fair trial are
assured and the same procedural rules in force for the ordinary courts apply. Military
courts of appeal have been introduced by the reform as courts of second instance.

It was established that the decisions issued by the latter can be appealed before
the Supreme court of Cassation, as sole judge of legitimacy both for military and
ordinary crimes.

Therefore, ordinary and military jurisdiction, which are different in first and
second level, gathered in the apical degree of legitimacy before the Supreme court;
it was also established that the Office of the military General Prosecutor be present
at the Supreme court.

Competence over promotions, transfers, disciplinary sanctions against judges/
prosecutors which was taken in the previous system by the military General Prosecutor
and the Ministry of the Defense, was, according to the new law, assigned to a self-
governing body, which, by implementing the provision of Art. 108 Constitution,
realizes the guarantees of the military judiciary independence as the ordinary
jurisdiction: the self-governing body of military judiciary (Council of Military
Judiciary). Currently, the Council is chaired by the President of the Supreme Court
of Cassation and consists of one member elected by the of Chairman of Parliament,
of the military General Prosecutor at Supreme court and of two military judges/

* Modifiche Allordinamento Giudiziario Militare di Pace: legge 07.05.1981 Ne 180. URL: http://www.difesa.it/
Giustizia_Militare/Legislazione/OrdinamentoGiudiziarioMilitare/ParteSeconda/Pagine/Legge7maggiol981.aspx
(accessed: 15.05.2019).

¢ Codice Dellordinamento Militare: decreto legislativo, 15.03.2010 Ne 66. URL: http://www.difesa.it/Content/Pagine/
CodiceOrdinamentoMilitare.aspx (accessed: 15.05.2019).
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prosecutors elected by the colleagues: their presence ensures the participation of the
Italian military judges/prosecutor body in the decisions of the Council.

There is no hierarchical relationship inside the Council.

The presidency of the Council - given to the President of the Supreme court —
symbolizes the similarity of the ordinary and military judiciary which both now
enjoy the same guarantees of independence and impartiality.

Another important event happened in 1989 when a new Code of Criminal
Ordinary Procedure’ entered into force. Military courts came to opinion that
the new common procedure should to be applied to military judicial sector. This
situation accelerated the process of homogenization between the ordinary and
military courts as it led to the application also to the military accused of all the
guarantees that the civilian defendant is entitled to enjoy in the ordinary proceeding
(including the access to special procedure, like plea bargaining).

In 2005 the military compulsory service in Italy was abolished®, and the
competences of military jurisdiction were consequently reduced.

The number of proceedings became very low.

For this reason, the number of military courts was reduced. Currently we have:

- 3 military courts in first level (Rome, Naples and Verona);

- 1 military court in second level (Rome);

— Supreme Ordinary court of Cassation.

The number of military judges and prosecutor is 58 in total.

They are civilian judges and prosecutor and no difference currently exist with
the ordinary judges, as above mentioned.

For this reason part of the public opinion thinks that military court should
abolished because they actually have no use any longer also because Italy plans
only international peace keeping or peace enforcing operations.

No more war since 75 years in the European Union.

Moreover, the distribution of competence between military and ordinary judges
is definitely irrational. Actually it is difficult to understand the reason why the peer
degree murder is, according to the law currently in force, a common crime and, on
the opposite, the murder of the superior a military offense; why the theft is a military
crime but not robbery if committed by soldiers in barracks; the embezzlement is a
military crime but not corruption.

Otherwise, no crimes are provided in the military criminal code aimed to punish
the use or sale of drugs or sexual violence in the barracks: in fact they are currently
ordinary crimes under the competence of the ordinary courts.

7 Codice di Procedura Penale: decreto Presidente della Repubblica 22.09.1988 Ne 47 (come into force 24.10.1989).
URL: https://www.latribuna.it/sites/default/files/libri/capitoli/Estratto_STM_958_CodiceProceduraPenale2019.pdf
(accessed: 15.05.2019).

Sospensione Anticipata del Servizio Obbligatorio di Leva e Disciplina dei Volontari di Truppa in Ferma
Prefissata, Nonche Delega al Governo Per il Conseguente Coordinamento con la Normativa di Settore: legge
23.08.2004 Ne 226. URL: https://www.difesa.it/Legislazione/Norme_in_rete/Pagine/urn_nir_parlamento_leg
ge_2004-08-23_226_24-09-200401_06_2011_15_08_35.aspx (accessed: 15.05.2019).
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It follows that at present the military jurisdiction is fragmented and not capable
to accomplish the task of repression of criminal offenses in barracks.

The reason for that laid in the fact that the military courts are seen, in the
common sense of justice, with distrust, as arrears instruments that evoke scenes
of war, even if they enjoy now all the guarantees of independence as the ordinary
court and that military courts have lost the original nature and aim which justified
in the past their existence so that now not everyone can understand the scope of
their continuation in force.

Actually, increasing the guarantees of independence and equalizing the status of
military and civilian judges, the principle of specialty — that justified the keeping
in force of military courts - is not felt any longer: in other words, most people do
not understand why a separate jurisdiction, that enjoys now all the characters of
the ordinary one, must be still kept in force as a separate jurisdiction with financial
costs for community.

There are pressures from some Italian parties which urge the complete abolition
of military courts, or at least a reduction in one only court, placed in Rome and
responsible for military crimes committed in the international peace operations
abroad.

The consequence is going to be that the ordinary courts and the ordinary
judges will be fully competent also for both military crimes committed by military
personnel in the territory of the State.

The conclusion from the foregoing is, in my opinion, the following. In any
society that evolves into democracy, courts-martial rules for themselves with the
aim to accentuate the requirements of the jurisdiction: autonomy, impartiality and
independence. But when this process is going to be accomplished, the reasons for
keeping in force a separate jurisdiction - that has reached at this stage the same
requirements as the civilian - become incomprehensible.

Today, in Italy, the specialty of the military jurisdiction - as it was noted - is felt
less and less for the above mentioned causes.

The military hierarchy has the opinion that a good reason to keep in force
military courts is the shorter duration of military proceedings compared to the
ordinary ones which are subject to times incompatible with the needs of the military
compart. In my opinion this reason — which is currently the only one to justify
the existence of the military jurisdiction - can be met even with the setting up of
specialized military sections in the frame of the ordinary jurisdiction, as happened
in other European countries: this solution is able to ensure full equality between
civil and military citizens and at the same time a rapid process, in accordance with
the requirements of the military compart, in those countries like Italy, where the
duration of the criminal process is long.

But other solutions can be found in order to ensure the need of the defense -
even looking at the laws in force in the other European countries - as, for instance,
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the keeping in force only of offices of prosecutors or the setting up of a “fast track”
for investigating and trying military crimes in the frame of the ordinary jurisdiction.

To sum up, it’s necessary to stress that the fundamental and imperative need is to
respect the principle of the guarantees of autonomy, independence and impartiality
of the military judiciary and the rights of the accused to a fair trial.

Recently the current Government wishes to improve the competence of the
military courts setting a further number of military crimes in order to reduce also
the number of the ordinary criminal proceedings. This reform would allow us to
attribute utility to military courts and return them a useful social role but we are
waiting for the approval and there is a strong uncertainty about this.

Finally, I would like to express my thanks to National Prosecution Academy of Ukraine
for invitation to publish my article.
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Maypinio brok
Tenepanpanii BilicbkkoBuit mpokypop y Kacaniitnomy Cygi,
M. Pum, ITania

BIVICBKOBA IOPVICIVIKIIIA B CYZIOBIVI CUICTEMI ITAJIIT

Anomauis. Y miponeci eBOMOLil IPaBOBUX CUCTEM CTAIOTbCA BUIAAKY, KOMU Jiep-
XKaBa, yIPOBaKYI04y HOBi mpaBuia i 36poitHux Cul, BCTAHOBIIIOE 3aKOHN i Y Bili-
CbKOBIlI cynoBiit cdepi, 11106 HajjaTy He3a/IeXKHICTD BilICbKOBUM cyaM. Takuii mpoliec
IIPU3BOJUTD IO CKaCYBaHHS BilICbKOBMX CYAiB, fK Iie Bin0Oy/nocs y HesKNUX eBpOIIeii-
CbKMX IeMOKpaTMYHUX KpaiHaX, 30kpeMa y ®panuii, HiMmeyunni, [lopryranii, Yexii.
I[Tporte B ITanii 6yno inakiue.

Memor cmammi € OITIANOBUI aHAIi3 OCHOB iTaliiICbKOI BilICbKOBOI Cy[OBOI CIC-
TeMMU Ta II pO3BUTKY 3a OCcTaHHi 50 poKiB.

Y cratTi gocripykeHo icTopyyHi Ta CycHinbHi epefyMoBH, 110 IPU3BeN 10 pop-
MYBaHH$ OCHOB He3aJIeXKHOI BiiicbKOBOI cuctemy B ITasiricpkii Pecriy6mini.

Y Koucruryuii ITanii, mpuitHaAriit y 1948 poui, BM3HauY€HO, 10 IOPUCAMKIiA Biil-
CbKOBUIX CYHiB y MUPHUI Yac HOIIMPIOETbCSA Ti/IBKM Ha BilICBKOBOCTY>KOOBIIiB, fAKi
BUMHM/IM BiiicbKOBi 37m0umHM. Takox y OcHoBHOMY 3akoHi Itanii 3akpimmeno, mo
IOPUCAMKIIHA QYHKIiA peani3yeTbCcss OpANHAPHUMM MaricTpaTaMu 3 JOTPUMaHHAM
BCTAaHOBJICHMX Ta PETYIbOBAHMX IIPABUI CYHOBOI Blafy, a ClelianbHa ROPUCAMKILA,
30KpeMa BilICbKOBa, Ma€ TaKi caMi rapaHTil He3a/1e>XHOCTI, fAK i [YBiIbHA OPUCAVKIIIA.
Opnak rapaHTii, HajaHi iTamificbKM 3aKOHOABCTBOM, OY/IV 3aCTOCOBaHi He Ofpasy.

QaxTNYHO MPOJOBXKYBaB AiATU 3aKOH, NpUIHATUII ¥ 1941 poui. BilicbkoBa cynmo-
Ba BJIafia Ha Lii1 cTafil He Oya Hesane>xHOW0. Hali6inbI ACKpaBUM IPUK/IAOM 1IbO-
ro MO>KHa BB)XKaTy TON (KT, IO CALAYMIl CYAAsA MiANOPASKOBYBABCS BilfiCBKOBOMY
IPOKYpopY i o Bci cyaai it mpokypopu 6y nifsnagHi [eHepanbHOMY BilicbKOBOMY
npokypopy B BepxoBnomy Cypi. Toxx BMHMK/Ia ToTpeba MiABUIUTI PiBEeHb aBTOHO-
Mil i He3a7IeXKHOCTi BilICbKOBMX CYAJiB Bifl BiJiICbKOBOI i€papxil Ta BCTaHOBUTU PiB-
HICTb BiJICbKOBOTO CYJOYMHCTBA i UMBiTbHOTO Ha MiJICTaBi KOHCTUTYLITHUX BYMOT,
o 6ynu BusHaveHi y 1948 poui. [Tpnunnoro 3piiicHeHHs 1i€l pedopMu cTana He0O-
XiZHICTb HalaHHA OOBMHYBaYeHOMY BilICbKOBOCTY>KOOBIIIO IIpaBa Ha CIIPaBeJ MBI
CYHOBUI PO3INIAL i CYJOYMHCTBO, 3[iJICHIOBAHE HE3A/IKHUM CYAJEI0, BIIbHUM Bif
MO>X/IMBOI'O BIUIVIBY BilICbKOBMX YCTaHOB.

Y 1981 poui 6y/10 IpMItHATO HOBUII 3aKOH, B IKOMY BIM3HA4€HO HOBI IPMHIVIIN i
IIpaBM/Ia /I BUPIIIEHHA TaKUX IpoOieM.

Inmra BakuBa nopis BigOynacs y 1989 poui, ko Habpas unHHOCTI HOBMIT Kpn-
MiHaJIbHUII TIpoOlLlecya/lbHMII KOfeKc. BilicbKOBi CyaM Aillliy BMCHOBKY, 1JO HOBA
CIi/IbHA IpolLlefiypa Ma€ 3acTOCOBYBAaTMCA [O BilICbKOBOTO CyfloBOro cekropa. lla
oOcTaBMHA MPUCKOPUIA TPOIleC TOMOTeHi3amii MK LMBIIBHUMU 1 BillCBKOBUMM
CyHaMu.
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HemopasHo ypsag Pecniy6niku Itasnis npuitHAB pillleHHS pO3LMIMPUTY KOMIIETEH-
11if0 Bi/ICBKOBUX CY/iB, 301bIIMBIIN IIePeNiK BiliICbKOBMX 3/I0YMHIB, Hi/ICYAHUX LIVM
cynam. Toxx pedopma cripuATMMe HiIBUIEHHIO PiBHSA 3a/liTHOCTI BifICBKOBUX CYZIB i
MIOBEPHEHHIO iM HaJIe)KHOI colliabHOi pori. OffHak 0CTaTOYHO TaKe pillleHHA He CXBa-
JIEHO, OTOX CUTYallisl IMIIAEThCA HE BUSHAYEHOIO.

Kniouosi cnosa: BilicbkoBa I0pUCAMKIis; CyOBa CUCTeMa; BilICbKOBMII CY/I; 3aKOHO-
maBcTBO Pecriy6miku Itamis.
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