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Formulation of the problem.

Typical forms of contracts for the construction of international engineering organizations (in
particular, the contracts of the International Federation of Consulting Engineers FIDIC) for quite a long time
successfully used in many countries of the world. The spread of their application can be seen on the official
websites of international organizations and associations (in particular, sites of FIDIC, the World Bank, the
International Monetary Fund, and others) [1]. The implementation of FIDIC formalities in Ukraine will
reduce the level of corruption by simplifying cash flow management procedures, to improve understanding
between the parties to construction projects through effective allocation of responsibilities and risks of the
parties to create a secure environment in order to attract financial investment from international investors and
increase the investment attractiveness of the state. But, unfortunately, there are a number of problems that
arise in the way of adoption and adaptation of FIDIC formalities for the road sector in Ukraine. A significant
problem is the disparity between the legal structure of Ukraine, which leads to the problems of the economic
rights in the performance of contracts.

Analysis of recent research and publications.

The analysis of the scientific research problems showed lack of attention of scientists and
practitioners to the problems of the economic rights of using FIDIC contracts in the road sector in Ukraine.
However, it should be noted the increased interest in FIDIC contracts adaptation problems in Ukraine in the
work of Enrico Vinca (Executive Director of the International Federation of Consulting Engineers FIDIC),
S. Teush, V.Grabchak, N. Berezovsky, S. Andreev, A. Lilov and others.

The aim of the article is to analyze the theoretical aspects of the economic rights in the
implementation of standard forms of FIDIC contracts in the road sector in Ukraine.

Presenting main material.

Many countries which are only in the way of the introduction of FIDIC as well as Ukraine, faced with
the fact that the majority of local experts believe FIDIC «enslaving agreement». However, in reality, in the
proforma (forms of the contract which were designed by FIDIC or also they called as «books») incorporated
a number of different mechanisms (for example, the regulation of the price of the contract, deadlines, etc.).
FIDIC proforma is a balanced agreement, which is valid under the terms of «fair terms» (fair conditions),
which are equally protected and the interests of the customer and the contractor.

According to the methodology of FIDIC each proforma contains two main parts. They are «General
Terms and Conditions» and «Special Conditions». «General Terms and Conditions» are typical of the
contract and can be applied anywhere in the world. Terms, conditions and features of the country's
legislation, which are under construction, are recorded in the «Special Conditions» [1] (Figure 1).

European Bank's for Reconstruction and Development (EBRD) position on FIDIC contract
determines they as well-balanced, they can be easily adapted to the conditions of a specific country and are
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used for a wide range of projects. However, they need to localization, as some conditions are contrary to
national law, local contractors are not always familiar with FIDIC, sometimes in the projects used the
incorrect form of such contracts in the future may lead to the issue of property rights to the construction.

It is important to clearly define the "Special conditions" for the implementation of FIDIC contracts in
the road sector in Ukraine, as in attracting foreign engineering consultant for the implementation of FIDIC
contracts in Ukraine, he must be familiar with the specific features of the national legal framework, as the
legal construction of Europe and Ukraine sometimes differ radically.

Proforma

"General Terms and Conditions"
of FIDIC contract - are legally
verified contract provisions that
are suitable for the
implementation of any
construction project and may be
included in the contract
unchanged or with minimal
changes.

"Special conditions"
are intended to correct
the conditions of the
national legislation
and features of the
project.

J

Figure 1 — The typical structure of FIDIC proforma

As is known, the property rights to the construction objects in the implementation of the contract
occur at the time of approval of the project for the construction and stored before delivery to the customer
object, then the object of the property rights transferred to the balance as an asset. The complexity of the
implementation of this approach by using FIDIC proforma is in the imperfection of the bureaucratic
procedures for land allocation under construction in Ukraine. Accordingly, the customer cannot provide
timely access to the construction object for contractor and consulting engineer.

In present time the main problems in the allocation of land, the coordination of project
documentation, registration of land and rights to them in the building are follows:

1. Inability to automatic transfer of the right to use the land (rent) for the transfer of ownership of real
property. The new owner of the property is to actually go through the whole procedure of land allocation in
use and the lease contract that the optimistic scenario can last about six months. With this new property
owner cannot make effective use of their property (for example, to carry out reconstruction) [2].

2. Investors are not able to check in to publicly available sources, land plots of state and municipal
property free from development if they, or could they be used for construction projects [2].

3. The property in Ukraine is divided into private, public and municipal. But public and municipal
sometimes exist inseparably (for example, state-owned land in urban area, land with cultural and historical
value, etc.). The same plot may be under state protection and be on the balance of the city. At this moment,
the legislative process is the distribution between public and municipal land is not yet complete. Therefore,
in general, it is difficult to identify the owner of the land, resulting in significant delays in the design
documentation for the land.

4. Also the question of land alienation should be settled , which are privately owned. The grounds and
procedure for compulsory acquisition of land for reasons of social necessity determined by law. In some
respects it is similar with compulsory purchase of land for public purposes subject to full reimbursement of
its cost. It is well known that the property - the basis of the market economy. That is why the Ukrainian
Constitution establishes the guarantee of this right. Thus, Art. 41 of the Basic Law specifies that no one may
be unlawfully deprived of property rights [3]. So, there is a contradiction in the law of Ukraine regarding the
private ownership of land.
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In addition to these problems directly related to property rights in the implementation of FIDIC

contracts, it should be noted a number of indirect but the important (Figure 2):

1. The problem of the definition of a FIDIC contract as a form of the relationship between customer
and performer. The solution to this problem would put a design point in the majority of legal collisions on
the application of FIDIC contract in Ukraine. It should be clearly defined in law the rights, powers, duties
and responsibilities of the customer and performer, because their functions in the traditional scheme of works

are differ from FIDIC, it is evidenced by the analysis of the Civil Code [4].
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Figure 2 - Scheme of the implementation of FIDIC contracts in the road sector in Ukraine
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The directly relationship between customer and performer on FIDIC is not allowed. There is also the
problem of long-term contractual relationships, which can be solved by making changes to the Budget Code.

2. The problem of the definition of "consulting engineer" in the current legislation (as a third party of
the contract), his powers, qualifications, responsibilities, etc.

FIDIC defines the "engineer" as an independent company, impartial, highly qualified and experienced
professionals for the design of the construction and management, including the selection of a designer;
organizing and conducting tenders; construction management; technical and field supervision; acting as an
independent arbiter in disputes between the parties.

3. Revision of approaches to determining the value of work and their reflection in the financial
statements. For example, in Ukraine necessarily attached transcript by component costs at each stage of the
calculations, whereas in FIDIC contracts may be sufficient to indicate the costs once a part of the offer [5].

4. Definition of quality controls, technical supervision of the rules, and receive funding works.

5. The absence of official translation proforma into the Ukrainian language creates the problem of
inadequate understanding of the terminology, principles and mechanisms of FIDIC action [5].

Conclusion

There are many legal obstacles for the use of FIDIC contracts in Ukraine, some of which can be
eliminated by using the mechanism of change of the current legislation and normative-legal base, the other
part can be taken into account in the part of the "Special Conditions". It is also necessary to take measures to
amend the legislation on property rights and land. It should be possible to renew the lease of land to the new
owners of real estate on a simplified and transparent scheme and make an inventory of public and uniform
registers (inventories) and to provide a direct exchange of information between them within the framework
of automated systems (State Land Cadastre, State Register of Property Rights To Immovable Property And
Their Burdens, The State Register of Civil Status of Citizens, Tax Payers Registers, etc.).
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ABSTRACT

Kharchenko A. Problems of property rights in the implementation of standard forms FIDIC contracts
in the road sector in Ukraine. Visnyk National Transport University. Series «Economic sciencesy». Scientific
and Technical Collection. — Kyiv: National Transport University, 2017. — Issue 2 (38).

The article reveals the problem of the property rights in the implementation of standard forms of
FIDIC contracts in the road sector in Ukraine.

The object of the study - property rights in the implementation of standard forms FIDIC contracts in
the road sector in Ukraine.

Purpose of the stady - to analyze the theoretical aspects of the property rights in the implementation of
standard forms of FIDIC contracts in the road sector in Ukraine.

Methods - analysis and theoretical generalization of the legislation on property rights and land.

In the article are listed as main problems, which directly affect the property rights in the
implementation of FIDIC contracts and adaptation problems of FIDIC forms in general. Also, was offered
the scheme of implementation of FIDIC contracts in the road sector in Ukraine.

The results of the article can be used as a theoretical basis for the implementation of standard forms
FIDIC contracts in the road sector in Ukraine.

KEY WORDS: CONTRACT, FIDIC, PROPERTY RIGHTS, ROAD SECTOR, STANDARD FORM

PE®EPAT

Xapuenko A. IlpoGmemu MmaiiHOBHX TpaB mpu peamizamii TunoBux ¢opm koHtpakTie FIDIC B
JIOPO)KHROMY ~ TocmojapcTBi  YkpaiHm / A.Xapuenko // BicHuk HamioHamsHOTO TpaHCIIOPTHOTO
yaiBepcurety. Cepist «kEkoHOMiuHI Hayku». HaykoBo-TexHiunuii 30ipauk. — K. : HTY, 2017. — Bum. 2 (38).

VY cTarTi po3KpuBaeThCs mMpodieMa 3a0e3ledeHHsT MAaiHOBHX TpaB MpH pealizallii TUIOBHX (opM
koHTpakTis FIDIC B nopoxxHboMy rocrnonapcTsi YKpaiHu.

OO0'ekT nOCHIDKEHHS — MaiHOBI IpaBa mpH peamizaiii cranmaptHux ¢opm kxontpakris FIDIC B
JIOPOKHBOMY TOCIIOJIAPCTBI YKpaiHu.

Merta cTaTTi - IpoaHali3yBaTH TEOPETUYHI aclleKTH MalHOBUX MpaB MpHU peatizalii THIIOBHX GopM
koHTpakTis FIDIC B nopoxxHbOMY rocronapcTsi YKpaiHu.

Metonu - aHaji3 i TEOPETHYHE y3araJlbHEHHS 3aKOHOJABCTBA PO MPABO BJIACHOCTI Ta 3eMEJbHI
pecypcn.

VY crarTi mepepaxoBaHi OCHOBHI TIpo0JIeMH, sIKi 6e31mocepeIHhO BIUIMBAIOTh HA TIPpaBa BIACHOCTI MpH
peamizanii FIDIC konrtpaktiB, i mnpobnemn amantanii ¢opm FIDIC B wmimomy. Kpim Toro, oOyna
3anpornoHoBaHa cxema pearizanii FIDIC KoHTpakTiB B JOPOKHBOMY CEKTOPi B YKpaiHi.

PesynpTati cTaTTi MOXKYTH OyTH BUKOPUCTAHI B SIKOCTI TCOPETUYHOI OCHOBH AJIS peastizallii TUIIOBUX
¢dopm koutpaktiB FIDIC B 10poskHROMY TrOCIOnapcTBi YKpaiHH.

KJIFOUOBI CJIOBA: KOHTPAKT, FIDIC, MATHOBI ITPABA, JIOPOXXHE T'OCITIOJIAPCTBO,
CTAHJAPTHA ®OPMA

PE®EPAT

Xapuenko A. [Tpo6iaeMbl IMYIIIECTBEHHBIX NIPaB NPU pean3aliy TUIOBBIX GopM KoHTpakToB FIDIC
B JIOPO’KHOM X03siiicTBe YKpaunbl / A.XapueHko // Becthuk HalmoHnanbHOTo TPaHCIOPTHOTO YHUBEPCUTETA.
Cepus «OxoHOMHUYeckue Haykn». Hayuno-rexunueckuit coopuuk. — K. : HTY, 2017. — Beim. 2 (38).

B craTtbe packpeiBaeTcs mnpobiiema obecreueHusi UMYLECTBEHHbIX MIPaB IPU Pean3alii TUIIOBBIX
¢dopm korTpakToB FIDIC B 10poskHOM X035HCTBE Y KparHBI.

OOBeKT HccneoBaHus — UMYILECTBEHHbIE IIpaBa IpHU pealu3aluy CTaHIAPTHHIX (OPM KOHTPAKTOB
FIDIC B 10p0o’kHOM X035HCTBE Y KpaUHBI.

enb craThy - MpoaHATU3UPOBATh TEOPETUUYECKHE ACHIEKThl UMYIIECTBEHHBIX NPaB MPHU peaTnu3aluu
THIOBEIX (popm KoHTpakTOB FIDIC B mOposkHOM X035HCTBE Y KpanuHBI.

Mertoapl - aHanmM3 W TeOopeTHYecKoe O0O0OIIEHHE 3aKOHOJATENbCTBA O TpaBe COOCTBEHHOCTH H
3eMEIbHUX pPecypcax.
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B cratbe mepeuncieHbl OCHOBHBIE INPOOJEMbI, KOTOPBIE HEIMOCPEACTBCHHO BIMAIOT Ha IpaBa
cobctBenHocTH nipu peanu3auu FIDIC konTpakToB, u mpodnems! anantammu popm FIDIC B tienmom. Kpome
TOTO, ObLIa mpeioxkeHa cxema peanusanuu FIDIC koHTpakTOB B JOPOKHOM CEKTOpPE B YKpauHe.

Pe3ynbpTaThl cTaThu MOTYT OBITH HCIONB30BaHbI B KAUECTBE TEOPETUUECKONW OCHOBBI IS pean3aluu
TUOBBIX popM KoHTpakToB FIDIC B 1opoKHOM X03s1iicTBE Y KpauHBI.
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