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AAMUHUCTPATUBHBIN [MTPOLIECC Y1 AAMMHUCTPATUBHAS
TTPOLJEAYPA: ITPOBAEMA COOTHOIIIEHM ST

AKTyaJIbHOCTD TIPEJIOMKEHHOM M5 00CyKIeHUA TeMbl 00yCJIOBIeHA T€M, UTO
C ee paspellleHHeM B IOPUAUYECKON HayKe CBSA3LIBAIOT PA3BUTHE aIMHHUCTPA-
THUBHOTI'O IIPpaBa KakK yqe6H0171 OUCHUIIINHBI, aIMUHUCTPATUBHOT'O IIpaBa KaK OT-
pacJiz mpaBa M aIMHHHCTPATHBHOIO 3aKOHOLATEILCTBA.

Ha mepBbIii B3TJIAM MOMKET MOKAa3aThCA, UTO IIPEACTABUTEIN TEOPUU aIMU-
HUCTPATUBHOTO IIpaBa 3aHMMAalOTCs OecmosiedHoii paboToi, Korga BMECTO TOTO,
YTOOBI PACCMATPUBATDH IPOOJIEMBI IMIUHNUCTPATHBHO-IIPABOBOTO PETYINPOBAHUA
¥ [PaKTHUKU [IPaBOIPUMEHEHUs, «KOIalTca B TepMuHojgoruus. Hampuwmep,
IBITAIOTCS OIPENENUTHCA C COOTHOIIEHHEM TEePMUHOB «aIMUHUCTPATHUBHBIN
IPOIIECC» U «aIMUHHCTPATUBHAS IIPOIEAypa».

Taxoit mogxon ABHO CBUAETEJIBCTBYET O HEIIOHMMAHUU B3aWUMOIEUCTBUA Ha-
VKU U IIPAKTUKHU. HI/IKTO He OTPpUIlaeT WM He IIoaBepraeT COMHEHHNIO BEPHOCTHb
Te3nca: «J0asd HAayKa CYINEeCTBYEeT AJIS COBEPIINEHCTBOBAHUS U YJIYYIIEHUS
IPaKTUKU», HO IIPA STOM He cjJeayeT 3a0bIBaTh, UTO «HAYKa» — 9TO CHCTEMA

! ITokyiax Ha 3aceJaHUVM HAYYHO-METOHOJIOTMUECKOr0 CeMUHApa IO IPABOBEIEHUI0 dKOHOMUKO-
npaBoBoro (daxyabrera OfeccKoro HaMoOHAJAbHOrO yHUBepcutera umenu V. V1. Meunukosa.
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3HaHI/IfI, a YCIIEeIIIHOCTH HaquOﬁ AeATEeJIbBHOCTU 3aBHUCUT OT YMEHUA IIPaBUJIb-
HO HCIIOJIB30BATh HAYUYHYIO TEPMHWHOJIOTHUIO. HOSTOMY «KOIIaHWEe YYEeHBIX B Tep-
MUHOJIOTUN» — BaKHBIN (PaKTOpP HOJyueHHSA HamboJsiee HOCTOBEPHBIX Pe3yJib-
TaTOB, a TeOpeTHUeCKre KOHIENIIUY ¥ KOHCTPYKIIMH, KOTOpbIe HpeaaraioTcs
YyUYEeHBIMU, He BCETAa MMEIOT CUIOMUHYTHBIN Pe3yJbTaT B IPaKTUYECKON cdepe.
Wuorma sty pe3yabTaThbl HECIEITHO W IIJIAHOMEPHO BOILJIOIIAIOTCS B PeaJbHYIO
IefCTBUTEIbHOCTD, MIOJIYyUas CBOe IPOABJIEHNE He TOJbKO Ha YPOBHE 3aKOHOIA-
TeJbCTBA UJIN HpaBOHpHMeHHTeHBHOﬁ AedATeJIbHOCTH, HO 1 B HAYKe (Hanpnmep,
CTPYKTYPUPYIOT paspo3HEeHHbIe HAKOMMBINMECS 3HAHUA) UJIW Ha YPOBHE IIpe-
IIOgJaBaHUA OTAEJBbHBIX AUCIUIIINH (Haan/IMep, B aJMUHUCTPATHUBHOM IIpaBe
BO MHOTHX By3axX YKpauWHBI V)K€ OTKAas3ajinch OT UTeHWS BBOAHON JIEKIIUHU, IIO-
CBAIIEHHONU TOCYJapCTBEHHOMY YIpaBJeHUI0, KoTopas B 90-e roasl mpOIILIOTO
cTosieTusA Oblia 6a30BOM M CUMTAJIACH BBOAHON B aMUHUCTPATUBHOE IIPABO).

ITouemy periieHre BOIIPOCA O COOTHOIIEHUY aAMUHUCTPATUBHOTO IIpoIlecca u
a,Z[MI/IHI/ICTpaTI/IBHOﬁ Ipomenypbsl TECHO CBA3aHO C Pa3dBUTHEM aIMHUHUCTPaATHUB-
HOTO IIPpaBa KaK yueOHON AVCIUWILJINHBI, OTPACIN aAMUHUCTPATUBHOTO IIPaBa U
pasBuUTHEM aIMUHUCTPATHUBHOTO 3aKOHOIATEIbLCTBA?

Ecin obpaTtuMcsa K afMUHHCTPATUBHOMY NpPaBY Kak yueOHON MUCIIUILINHE,
TO 3/eCh MOJKHO BBIJEJIUTH HECKOJBKO IIPO0JEeM, KOTODPhbIe HAIPAMYIO CBA3aHBI
C paspellieHueM BOIIPOCAa O COOTHOINIEHWM aJMHHUCTPATHBHOIO IIpoIllecca W aji-
MUHUCTPATUBHOU ITPOIENYPHI.

Bo-nepBrIx, cymiecTByeT mpobsemMa MpPelnofaBaHUs B BHICIINX yYeOHBIX 3a-
BeleHNAX aAMUHUCTPATUBHOTO IIPOIecca M aIMUHUCTPATHUBHOTO IPOIIECCYaJb-
HOTO TIpaBa?

Kro-To crasker: «V3yI0)K1Te BCe CYIIIECTBYIOIME TOUKY 3PEHUA HA aIMUHU-
CTPATUBHBINA IIPOIECC M TOTO OyAeT HOCTATOYHO». Jla, 9TO BO3MOIKHO CHe/IaTh
B pamikax OOImie#l wacTu agiMUHHCTPATUBHOrO mpaBa. Ho Kak ObITh, KOTJa B
yueOHOM 3aBeleHUM UNUTAETCS OTAeJbHadA yueOHadA OTUCIUILINHA « AIMUHUCTPA-
TUBHBIN MIPOIECC» WIN « AIMUHUCTPATUBHOE IIPOIlECCYyaJbHOE IIPaBO» ?

CerogHs Ha MOJKAX KHUKHBIX MAaraswHOB MOKHO HAWTH HECKOJBKO yuel-
HUKOB C OMMHAKOBBLIM Ha3BaHMEM «AIMUHUCTPATUBHOE IMpoIleccyasibHOe IIpa-
BO». [leTaabHOe O3HAKOMJIEHWE C UX COIEpPiKaHMWEM IIOKAa3bIBaeT, UTO BCE OHU
He TPOCTO He COBIIAAAIOT II0 COAEPIKAHUIO M CTPYKTYpPE, a IPeACTaBIAIOT CO00ii
yqeﬁHI/IKI/I O Pa3HBIX AOIMHWHHUCTPATHUBHBIX IIPOIlECCaX. Y‘II/ITBIBaﬂ, dTO BO MHO-
TUX By3aX HeT BeAYyIIUX CIENUAJNCTOB B c(hepe afMUHUCTPATUBHOTO IIPOIEC-
CyaJbHOTO IIpaBa, y IIpemojaBaTeseii, KOTOPble YNTAIOT HAHHBIA IIPEeIMeT, BO3-
HUKaeT npo6J1eMa — UTO YHUTATh B PaMKaX y}casaHHoﬁ AUCHHUIIJINHBI 1 KaKYIO
KOHIIETIIIUI0 aIMUHUCTPATUBHOTO MOpOIlecca B3ATH 34 OCHOBY IPU M3JI0KEHUU
MaTepurajia?

3amaua yIpoIliaeTcs, KOTJa IIapaJijieIbHO C afMHUHUCTPATHBHBIM IIPOIIEC-
CyaJbHBIM IIPABOM YUTaeTCA yueOHAdA MUCIHUILINHA «AIMUHUCTPATHUBHOE CY-
IOTPOM3BOJICTBO». B 9TOM ciyuae yueGHAs AUCIUIIINHA «AIMUHUCTPATHUBHOE
mmpoleccyasbHOe IPaBo» MOMKET OXBaThIBATh COO0I0 MIPOIEAYPHYIO AeATEIHHOCTD
OPTaHOB WMCHOJHUTEJIbLHON BJIACTHU (JIUIEH3WMPOBaHUE, CePTU(GUKAIUSA, PETUCT-
parnuoHHaA OesSTeJIbHOCTh W T. I.) M IPOIECCYAJbHYIO NeATeIbLHOCTH OPTraHOB
a,Z[MI/IHI/ICTpaTI/IBHOﬁ IOPUCAUKIIVUN II0 IIPUBJICYEHUIO JIUI[ K aI[MHHI/ICTpaTI/IBHOﬁ
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OoTBeTCTBeHHOCTU. U TaKuM 00pasoM He IyOGJMpPOBATH COLEPIKAHVE AVCIIUILIN-
HBI «AIMUHUCTPATUBHOE CYIOIIPOMU3BOACTBO». Ecau Ke B yueOHOM 3aBeleHUU
mapajijeJbHO He UNTAEeTCS AUCIUIINHA «AIMUHUCTPATHUBHOE CYIOIIPOU3BOJ-
CTBO», TO COJep:KaHue yueOHOU AUCIIUIIINHBI « ATMUHUCTPATUBHOE IIPOIIECCY-
aJIbHOE IPAaBO» 3aBUCUT OT MUPOBO33PEHUA IPEIOAAaBaTENA, KOTOPOMY MOPYUHU-
JU YUTATh MHAaHHYIO AUCIUIINHY, JU0O0 OT MOHUMAHUA JAaHHON MPOOJIeMaTUKN
JINYHO 3aBeAYIOMUM Kadeapsl.

Bor n IIoJydyaeTrcsa, 4To a,Z[MI/IHI/ICTpaTI/IBHBIfI IIponmecc 1 agIMUHHNCTPaATUBHOE
IPOIIECCYAJIbHOE IIPABO M3JIAaTalOTCA W Pa3bACHAIOTCA B By3aX B TOM 00beMe U
3HAYE€HNMN, KOTOPhIE IIPEACTABJAIOTCA IIPABUJBHBIMUN BeOyIlleMy IIperogaBaTe-
JIIO UJIU 3aBefylolreMy Kadepsl.

To, uTo B KasKJA0M By3e UMTAETCA CBOM aJMWHUCTPATUBHBIN IIPOIIECC, ITOM-
BOAUT HAaC K HEOOXOQMMOCTH PACCMOTPEHUSA BTOPOTO IPOOJEMHOTO BOIPOCA,
KOTODLIM CBA3AH C COOTHOIIIEHNEM afMUHUCTPATUBHOTO IpoIiecca M aIMUHUCT-
pPaTuBHOI IpOIeNyphl, & TaK:Ke C IIpellofaBaHleM aJMUHNCTPATUBHOTO IIpaBa
1 aIMUHHUCTPATUBHOI'O IIPOIECCYa/JIbHOI'O IIPaBa B BBICIIINX yLIeGHBIX 3aBene-
HUAX.

Ha ypoBue BeceykpamHCKUX KOH(MEpeHIIUI WHOTIa MOAHUMAaeTCS BOIPOC 00
e,ZII/IH006p33HOM IIpernogaBaHUN aAMHUHHUCTPATUBHOIO IIPpaBa U aIMUHHNCTPATUB-
HOTO IIPOIleCCYaJIbHOI'O IpaBa B YKpamHe, IO IPUMepy 00Ieo6pa3oBaTeIbHBIX
CPeIHUX ITKOJI.

VY6e)xkIeH B TOM, YTO TAKOT'O POJa MBICJU IIOCEIAIOT T'OJIOBLI CTYAEHTOB MJI
HAUYMHAIOIINX YYeHBIX, KOTOpbIe, KaK IIPABUJO, OTPUIATEIHLHO OTHOCATCI K
MHOTOO0Opasmio TOUEK 3PEHUA, IPENCTABJIEHHBIX B IOPUAUYECKOH JIMTEpATYypPeE,
OTHOCUTEJbHO TeX MW WHBIX IIPABOBBLIX ABJeHuii. CocroABIIUiiCSa B cdepe ai-
MUHUCTPATUBHOTO IIpaBa YUYEHBLIN eCJaW UM TOBOPUT O eAMHO00pasuu IIpemoia-
BaHUA aJMHHHNCTPATHUBHOIO IIpaBa MJIM aJMUHUCTPATHUBHOI'O IIPOIIECCYaJIbHOI'O
mpaBa, TO B OCHOBHOM CBOJUT 3TO e€JUHOOOpasye K o00beMy 3HAHWI, KOTODHIE
JOJIXKHA pacKphIBaTh yueOHAs AUCIUILINHA, He OTpaHMYMBAs TPU 3TOM BO3-
MOJKHOCTh OCBEIeHUA AUCKYCCUOHHBIX BOIPOCOB W BHICKA3LIBAHUS CBOUX JIMU-
HBIX IIOAXOOOB K aAMHWHHNCTPATHUBHO-IIPABOBBIM ABJICHUAM B PaMKax y‘-IGGHOfI
AUCIIUIIJIINHEBIL. Be,Z[L CYIIIeCTBOBAaHME HAYYHBIX IIIKOJ aIMUHUCTPATUBHOI'O IIpa-
Ba, KaK pa3 1 O0YCJIOBJIEHO PA3INYUAMU B MOAXOAAX K IPEIMETy aIMUHUCTPA-
THUBHOTI'O IIPaBa, K aﬂMHHHCTpaTHBHOﬁ OTBETCTBEHHOCTH, K TOMY € aIMHUHNCT-
paTtuBHOMY mporeccy u ap. IlosTomy BBeneHme egfnHOOOpa3Us B IPEIOfaBaHIE
AQAMUHUCTPATUBHOI'O IIPpaBa WJIN aIMUHHUCTPATUBHOI'O IIPOIleCCyaJIbHOT'O IIpaBa,
niau J060# Apyroi yueOHON AUCIUIIINHBI, JOJKHO CBOIUTHCS TOJBKO K yCTa-
HOBJICHUIO MAKCHMAaJIbHBIX I'DaHUI[, KOTOPbIE MOXET OXBaThIBATHh JAaHHAA OUC-
nuIInHa (HampuMep, 4TOOBI B paMKaX aJMUHUCTPATHUBHOIO IIPOIECCYATbHOTI'O
mpaBa He OCBEMIAJINCH IIOJIOYKEHUA, KAacalolIuecs MPOIleAyPhl IPUHATHUA yIIPaB-
JIeHUeCKUX pellleHUY B oOpraHax IOCyZapCTBEHHOI WCIOJHUTEJLHOH BJIacCTH,
TaK KaK 9TU IOJIOYKEHUSA KacalTcd aIMUHUCTPATUBHOTO IIPOIEAYPHOTO IIpaBa
U MOTYT OocBelliaTheA 160 B pamkax OO1Iell yacT afMUHUCTPATUBHOTO IpaBa
aub0 B paMKaX CIenKypca «AIMUHUCTPATHUBHOE IPOIleAypHOEe mpaBo»). Uuaue
TakKoe eIMHOOOpa3ue MOXKET IPUBECTH K YHUUTOKEHUIO CYIIECTBYIOIIUX HAy4-
HBIX IIKOJI.
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Ompene/ieHHOCTh B COOTHOIIEHUU <«aIMUHUCTPATUBHOIO IIPOIIECCA» M «aj-
MUHUCTPATUBHOM TPOIEeAYPHI» JACT BO3MOYKHOCTh YTOUHUTH 00BEM MaTepHaJb-
HBIX U IIPOILECCYaJIbHBIX HOPM B afMUHUCTPATUBHOM IIpaBe KaK OTpacJid IIpasa.

ApMyHEUCTPAaTUBHOE PABO KaK OTPACIb IIPpaBa MMEET CBOIO CHCTEMY, COCTO-
ANTYI0 U3 IIOAOTPACJel, IPaBOBBIX MHCTUTYTOB WM IpPaBOBbIX HOpM. llomATHO,
YTO OGHOU M3 IOA0TPACIed aAMUHUCTPATUBHOTO IIPaBa ABJISAETCA CUCTEMa HOPM
«OPTaHMBAIIMOHHOTO XapaKTepa», KOTOPYIO ONHU YUeHbIe HA3LIBAIOT AIMUHU-
CTPaTUBHOE IPOIECCYATBLHOE IPABO, a IPYTIUe — aIMUHNUCTPATUBHOE IIPOIEAYD-
HOe IIPaBo.

Knaccuueckoe nesmeHuwe HOpM IIpaBa Ha JBa BUJa — MaTepHUaJbHBIE M IIPO-
IeccyasibHbIe, KaK HaM 9TO IIpeJJiaraeT Teopud rocyJapCcTBa M IpaBa, B aJMU-
HUCTPATHUBHOM IIpaBe He cpabaThIBaer.

Teopua rocyzapcTBa u mpaBa OOBACHAET OTJIMUYNE MAaTEPUATIbHOM U IIPO-
IecCyaJlbHON HOPMBI CJIENYIOIIUM 00pasoM: MaTepuajibHasd HOPMa OTBEYaeT
Ha BOMIPOC «UTO?» UM «KTO?», a mpolleccyaibHas — Ha BOMPOC «KaK?» WU
«kakuM obpasom»? Ha camom pmeme sTo He Taxk. Cpemu HOPM, KOTOPBIE MBI
TPAIUIIMOHHO OTHOCUM K MAaTepHaJbHBIM HOPMAaM, €CThb OTPOMHOE KOJHMUYECTBO
HOPM, KOTOPBIE HOCAT «OPTaHM3AIMOHHBIN» XapaKTep WM OTBEUYAIOT HA BOIIPOC
«kak»? Hampumep, IOpAROK 3aKJIIOUYEHUA IPAKIAHCKO-IIPABOBBIX IOTOBOPOB
perJIaMeHTUPYeTCs HOpMaMU I'PAXKJAaHCKOTO IpaBa, KOTOPOEe IPEeACTABJIAET CO-
0071 cucTeMy HOPM MaTepPHaJBLHOTO IpaBa. Takoro poga HOPMBI HOCAT OPTaHU-
3aI_II/IOHHBIfI XapaxKTep U UX HeJIb3dAd B UMCTOM BU€ OTHECTH K MaTepHaJIbHBIM
HOpPMaM TPaKIaHCKOI'O mpaBa. To ecTb OpraHM3aIUOHHBIE HOPMBI B CHCTEME
mpaBa YKpauwHbl pa30pBaHbI HA BE UACTH — YAaCTh OTHOCUTCSA K MaTepPUATbLHBIM
HOpPMaM, a 4acTb — K IIpoIleccyanbHBIM. IIpm sTOM KpuTepmii TaKOTO pasrpa-
HUYEHUA OUYEHb YCJIOBEH — CBA3aHaA HOpMa ¢ obecmeueHMeM IPABOCYAWA WU
HeT. B aAIMUHUCTPaATUBHOM IIpaBe, II1I0 CDABHEHUIO C APYT'MMU OTPAaCJIAMMU IIpaBa,
OPraHM3AIUOHHLIX HOPM OT'POMHOE KOJIMYECTBO.

Permtenue 3Toro npob6eMHOTO BOIIPOCA TECHO CBA3AHO C KOHIIENIIUAMU aMU-
HUCTPATUBHOTO IIPOIIECCa, 0COOEHHOCTM KOTOPHIX A PACKPOIO IO3XKe.

YeTKOe COOTHOIIEHNE «aJMUHUCTPATHUBHOIO IIpolleccas M «aIMUHUCTPATUB-
HO¥M IIPOIeAypPHI» BaXKHO TaKiKe [JIA JAJIbHEHIero pasBUTUA aJMUHUCTPATUB-
HOTO 3aKOHOJATEJILCTBA.

B kjmaccumueckoM BuAe pPes3yJbTAaThl HAYYHBIX KCCJIENOBAHUU TOJIKHBI JIO-
JKUTBCA B OCHOBY YCOBEPIIIE€HCTBOBAHUA N PA3BUTUA aIMHUHNUCTPATUBHOI'O 3aKO0-
HOmaTeabCcTBa. B YKpamHe 9TOT KJIACCUYECKUH MOAXO0] M0 KAKUM-TO IIPUUYNHAM
HE HCIIOJIb3YyeTCA.

HOQTOMY TOBOPUTH O CE€PHE3HOM BJINAHNWN HAYYHBIX IMTKOJ aIMUHUCTPaATHUB-
HOrO IIpaBa Ha pPa3BUTHE AIMHWHHCTPATHMBHOI'O 3aKOHOJATEJIBCTBA HE IIPUXO-
murca. K Ttomy ke, ceromasa B YKpawHe HET JOMUHUPYIOIIEH NIKOJBI aJMUHU-
CTPATUBHOIO IIpaBa (IO CBOEMY BJIMSHUIO OHU BCE NOCTATOYHO PaBHEI). Takoe
COCTOSIHUE [leJI HETaTUBHO CKAa3bIBAETCS HA PA3BUTHU AaIMHUHNCTPATHMBHOTO 3a-
KOHOJATeJIbCTBA.

Hanpuwmep, B cpegute 90-x rogoB XX cT. O0bL1 pasdpaboTaH mpoeKT AIMu-
HUCTPATUBHO-IPOIIECCYAIBHOTO KOJEeKCa, HO IOJA AaBJE€HWEM YacT! YYEHBIX,
IIPUACPHUBAIIINXCA KOHIECIIINHN IMMXPOKOro0 MOHMMAaHUA aIMUHUCTPATHUBHOI'O
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mporiecca, Ha3BaHUEe KojeKca ObLI0 m3aMeHeHO Ha «Komekc agMUHUCTPATHBHOTO
CYIOTIPOU3BOICTBA» . IHTEpPECHO, UTO B cAMOM KOJeKce OBbIJIO OCTaBJIEHO OIpee-
JIeHre aJMUHHCTPATUBHOrO mpoiecca. CerogHsa HEKOTOPbIe YUEHBIE, CCHLIAACH
HA 9TO OIIpe[ejieHre, YTBEPKAAIOT, UTO BOIPOC O IOHMMAHUU W OIpPeAeIeHNN
aIMUHUCTPATUBHOIO IIPOIIECCa YiKe paspelleH 3aKOHOAATeIeM, II09TOMY HeT He-
00XOQMMOCTH IUCKYTHUPOBATEH O €r0 CONEePIKAHUMU.

HelicTBuTe/IbHO, TPeOOBAHUSA, COAEpPIKAIllMecsd B HOPMAaxX IIPaBa, ABJISAIOTCS
00A3aTeJIbHBIMY K WCIIOJHEHHUIO IJIsi BCeX IpakgaH u oprammsanuii. IOpwuct-
YUeHbI!, KaK W JII000M APYTroM rpaskKAaHuH ¥YKpawHbI, 00d43aH MCIOJHATH Tpe-
0oBaHUsA, COAEPIKAIMEcss B HOPME IIpaBa, HO B CBOEM HAYYHON IeATeIbHOCTU
paccMaTpuBaeT HOPMY IIpaBa JHUINb KaK MaTepwaj, ¢ KOTOPLIM OH paboraer,
O3TOMY MOJKET He TOJbKO He COTJIAIIaThCs C OmpelesieHrneM 3aKOHOIaTeN s, HO
1 KPUTHUKOBATh €ro, 4TO OYeHb YaCTO U IIPOUCXOAHUT.

B mauame 2000-x TomoB B aIMWHHCTPATHBHOM 3aKOHOJATEJILCTBE HavaJja
HaOUpaTh CUJIY KOHIEHIWS aIMUHHCTPATHUBHOIO IIPOIecca, KOTOpas HIesaATejb-
HOCTh aMUHUCTPATHUBHBIX CYOOB IIO PACCMOTPEHHUIO Hy6JII/111HBIX CIIOPOB IIPHU-
3HAET HCKJIIOUUTEJIBHO IIPOIECCYANbHON MeATeNbHOCThIO, a HesATEJIbHOCTb II0
OKa3aHWI0 aJMUHUCTPATUBHBIX YCJIYI — IPOIEAYPHON IeATEJIbHOCTHIO, YTO
TOBJIEKJIO 3a c000Ii pa3paboTKy mpoeKTa AIMUHUCTPATHUBHOTO HPOIEIYPHOTO
KoJleKca YKpauHBbI.

RaIC BUAUM, C OI[HOfI CTOPOHBI, BJINAHNE HAYKU aAMUHHNCTPATUBHOI'O IIpaBa
Ha Pa3BUTHE aIMHUHHNCTPATUBHOI'O 3aKOHOAATEJIBCTBA MUHUMAJIBHO, C ,apyr'ofl —_—
ecJIM TaKoe BJIWSHNE U OKAa3bIBAETCS, TO OHO HOCHUT (PparMeHTapPHBIA Xapak-
Tep, TAK KaK CYIIeCTBYeT KOHKYPEHIUSI MEXIY MPEICTABUTENAMYU PASINYHBIX
IIKOJI afIMUHNUCTPATUBHOI'O IIPpaBa U IIPeACTaBUTEJIAMMN Pa3JIMYHBIX KOHHGHHI/Iﬁ
AQAMUHUCTPATUBHOI'O IIPOIlecca.

B cBsA3M ¢ 3TEM X0Yy O3HAKOMUTBL BAaC C OCHOBHBIMM KOHIIEIIIIUAMU aJIMMU-
HUCTPATUBHOI'O IIPOIlECCa, KOTOPHIE MPEICTABJICHBI CErOJHS B OPUINYECKONR
aurepartype (cyiiecTByer 0ojiee AeCATHM TaKWX KOHIENINI), U KaK KayKkaad 13
9THUX KOHIIEMIIUI paspelraeT BOIPOC O COOTHOIIEHUY aAMUHUCTPATUBHOIO IPO-
mecca ¥ afMUHUCTPATUBHON IIPOIEeAYPHI.

Bosbmem KOHITEIIINIO, KOTOpas MpenjaraeT IejeHNe IPOILeCCYaJbHBIX SB-
JIEHUI B 3aBUCHMOCTH OT BETBEH BJIACTH U CyO'bEKTOB BJIACTHOM HeSTEJIbLHOCTH.
CorJyiacHO 9TOl KOHIIENIINM KaXJas BEeTBb BJIACTHU SABJIAETCA HCTOYHUKOM CO-
OTBETCTBYIOIETO BHIa IIPOIlecca: 3aKOoHOIaTeJbHasa BJIACTh — 3aKOHOJATENb-
HOT'O Tpollecca; cyaedHasd BJIACTb — CyIeOHOTO mpollecca, a MCHOJHUTEIbHAA
BJIACTb — IIPOIECCA B MCIOJHUTEJIbHON BJACTH (YIPaBIEHUECKOrO IIpoilecca).

B cBasu ¢ Tem, uTo B YKpamHe Oblia cO3laHa CUCTeMa aIfMUHUCTPATUBHBIX
CYyAOB 1 YCTAHOBJICH IIOPAAOK PACCMOTPEHUA MMU aIMUHUCTPATUBHBIX Hy6JII/ItI-
HBIX CIIOPOB, BO3HHUKJIA TEPMUHOJIOTHUYECKAS HECOBMECTHMOCTb. 3aKJUaIach
OHA B TOM, YTO y4YeHBIe He 3HAJIM, KAKOHM U3 YKa3aHHBIX IIPOIleccoB (T. e. B HC-
TOJTHUTEJIbHOMN NN CyIe0HOM BIACTH) Ha3BaTh afMUHUCTPATUBHBIM IIPOI[ECCOM.
BruLn npensioxkeH ciaenyromuii BEIXOA — €CJAM TPASUIIMOHHO I'PaXKIaHCKOEe CYI0-
IIPOMB3BOJCTBO M YI'OJIOBHOE CYIOIIPOU3BOICTBO ACCOIUUPYETCA C IPAKIAHCKUM
IIPOIIECCOM M YI'OJIOBHBIM IIPOIIECCOM, TO aIMUHNCTPATUBHOE CYIOIPOU3BOACTBO
SABJISIETCSA CBUIETEJIbCTBOM CYIIECTBOBAHMS B CYyAeOHOIN BeTBU BJIACTH — aIMU-
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HUCTPATUBHOTO IIPOIlECCa, a B chepe MCIOJHUTEIBHON BJIACTH (AJISA TOTO UTOOHI
He ONyTaThCA B TEPMUHOJIOTHN) OBLIO IPEIJIOKEHO MCIOJH30BATh IIOHATHE «af-
MUHUCTPATUBHASA IPOLEAYPa».

ITa KOHIENINA 0OYeHb JIETKO PeaansdyeTcd Ha 3aKOHOAATEILHOM YPOBHE U JO-
CTYIIHA [JIA IIOHMMAHUS CTYAEHTOB, HO A BCE XK€ He CTaJl ee CTOPOHHUKOM, 10o:

BO-IIEPBBIX, 3a IpeJelaMU aJMUHNCTPATUBHOTO IPOIlECCA B TAKOM CJIyUae
OKAa3bIBAJIOCH IIPOU3BOACTBO MO flejiaM 00 aJMUHUCTPATUBHBIX IIPABOHAPYIIIEHU-
X, KOTOpOe, II0 HAIleMy MHEHUIO, SBJIAETCS KJIACCHYECKUM BUIOM IIPOIECCY-
aJIBHOTO IIPOM3BOJACTBA;

BO-BTOPBIX, KOHIEIINA He MOKeT UeTKO O0BACHUTL, MoueMy, Hampumep,
IIPOMB3BOJICTBO II0 PACCMOTPEHUIO CYAOM [Hea o0 ycTaHOBJeHHHW (aKTa POJAC-
TBEHHBIX OTHOIIEHUN MEXAY (DUBWUECKMMM JINIAMHN B TIPAXKJAHCKOM CYZIO-
IIPOMB3BO/ICTBE IIPUBHAETCS IIPOIECCOM, a IIPOM3BOJCTBO IO PETHCTPAIIUM MeCcTa
JKUTEJIbCTBA (I)I/ISI/IIIECICI/IX JINI, B aJMMUHHUCTPATUBHOM IIpaB€ IIPM3HAETCA IIPO-
menypoii? Ilo cBoemMy comep:KaHUWIO STU IIPOM3BOJACTBA MEKIY COOOM CXOXKH,
09TOMY, OO0 00a 3TM IPOU3BOJACTBA CJIEeAYEeT MPU3SHATH IPOIeyPaMU, 1 TOTJa
B IPAKJIAHCKOM IIpOIlecce TaKiKe HYKHO OyJeT TOBOPUTH O PA3TPAHMUYEHUU IPO-
Imecca W IPOIEAYPHI, OO IPM3HATH UX IPOIECCOM, M TOTTAa BCe MHBIE aJJMU-
HUCTPATUBHBIE IPOU3BOJACTBA (PErUCTPAIIMOHHLIE, JIUIEH3UOHHBIE U 1IP.) IIPU-
00peTyT IPOIeCCyaIbHBIN XapaKkTep.

IlpiTasics Pa3rpaHUYUTh IIPOIECCYaJIbHbIE UJIX IIPOLIEeAYPHBIE ABJI€HUA TOJIb-
KO Ha OCHOBAHUM CyOBEKTa BJIACTHBIX IIOJITHOMOUYMiII, MBI OTBJIEKAeMCd OT HC-
CJIeJOBaHUA CYITHOCTH TaKUX ABJEHUMN, KAK «aJMUHUCTPATUBHBIA IIPOIECCH» U
«aIMUHUCTPATUBHAA IPOIEAyPa».

Iesbrit pAg KOHIIENMIIUNA aJMWHNCTPATUBHOTO IIPOIlecca IIOCTPOEH HAa OCHOBA-
HUY BBIJIeJIEHNA KaKOT'0-TO OJHOTO KPUTEPUs (HAIpUMep, Ha OCHOBAaHUY IOPUCAK-
IIUOHHON MeATEeIbHOCTH, ITPABOOXPAHUTEIbHOMN AeATEILHOCTH JU00 IIPaBOIIpUMe-
HUTEJbHOH AesaTeabHOCTH). Ho Bce 9TH KOHIIENITMY BHYTPEHHE HEYCTOWUYMBBI U
HAYMHAIOT «ChITATHCSA KaK KapTOUYHBIN TOMUK», KOT/Ia TMHITAEIIbCA OIIPeeTUThCS
C IIPOIlEeCCYaJIbHOM WJIM IIPOIENYPHOM ITPUPOMOI KaKOT0-TO OTJEJHHOTO agMU-
HUCTPATUBHOTO IIPOM3BOACTBA. Hampumep, TEPMUH «IOPUCAUKIITMOHHAA JeATEb-
HOCTBb» He TMOJYUMJ YeTKOTO Colep:KaHuA B opuandYecKoi Jureparype. Hamnboaee
PaCIPOCTPaHEHHOE OIIPefesieHre IOPUCAUKIIVMOHHON NeATEJHLHOCTH 3BYYUT TakK:
«IOpucamKnmoHHaa AeATeIbHOCTh — 9TO NEeATEJIHLHOCTh YIIOJHOMOYEHHBIX HA TO
OpraHoB (ZOJIKHOCTHBIX JINI), CBA3AHHAS C PACCMOTPEHMEM CIIOPOB U IIPAaBOHA-
pytureHuiis. CerofgHs 3TOT KPUTEPUHA ITO3BOJIAET HAM OTHECTU K aAMUHUCTPATHUB-
HOMY IIPOIIECCY IIPOM3BOACTBO II0 PACCMOTPEHUIO ITYOJMUYHBIX CIOPOB B aAMU-
HHUCTPaATUBHBIX CynaX, IIPOU3BOIACTBO 06 AIMMUHUCTPATUBHBIX IIPDABOHAPYIIIEHUAX
1 JUCHOUILJIMHAPHOE IIPOM3BOJACTBO B OTHOIIIEHUM I'OCYAZApPCTBEHHBIX CJIYyKalllUX.
Ho BosHUKAaOT IpoOIEMBI C TAKMM IPOM3BOACTBOM, KaK IIPOU3BOACTBO IO 00’Ka-
JIOBAHUIO PeIlleHuH U JelicTBUII OPraHOB I'OCyapCTBEHHOI BJIACTU B aJMUHUCT-
paTUBHOM HOpPAAKe (TO €CTh B BBIMIECTOAINIWI OPTaH IO OTHOIIEHWUIO K OPraHy,
KOTODPBI, IO MHEHUIO TpasKAaHWHA, HAPYIIWJ ero mpaBa). Tak KakK, C OTHOI
CTOPOHBI, IPEAMETOM JAaHHOTO HPOU3BOJCTBA ABJIAETCA ITYOJUUHBIN CIOP, KOTO-
pBIil paccMaTpUBaeTCs B aIMUHUCTPATUBHOM IIOPAJKE, UTO TOBOPUT B IIOJIL3Y €ro
IIPOIEeCCYAJIBHOM IPUPOIEI, &, C APYTOH CTOPOHBI, — 3TO IIPOM3BOJICTBO HE MMEET
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JEeTaJILHOU IIPAaBOBOM peTyIaMeHTAIlNK, KOTOpasd IPUCYIa, HaIpuMep, o0KaIoBa-
HUIO B OPAAKE aIMUHUCTPATUBHOTO CYOIIPOM3BOACTBA, UTO CBUAETEILCTBYET O
IPOIeIYPHOM IPUPO/ie TaHHOTO IIPOU3BOACTBA.

Takwue ke cIIOPHI BOSHUKAIOT ¥ B OTHOIIIEHUY ITPOU3BOACTBA IO IIPUMEHEHUIO
Mep aIMWHUCTPATUBHOTO IIPECEUEHMA. JTO IIPOMBBOJACTBO YACTO OCYIIECTBJIIA-
eTcAd B pPaMKaxX IOPUCAUKIIMOHHBIX aJMHUHUCTPATUBHBIX IPOW3BOJCTB, UTO, T'O-
BOPUT 00 ero ImporeccyajJbHOM IPUPOJE, HO IPEIMETOM JAaHHOT'O IIPOM3BOACTBA
He ABJAETCA PACCMOTPEHNE CIIOPa MU MPABOHAPYIIIEHNA, YTO, B CBOIO OUEPeb,
CBUIETEJIECTBYET O IPOLENYPHOU IPUPOe TPOMU3BO/ICTBA.

Kounenmnma agMWHHCTPATHBHOTO IpoIlecca B IIIWUPOKOM CMBICTIE, KOTOpas
pasrpaHNYUBaeT IIPOIeCC U IPOIeAYyPY KaK «IMHAMUKY» U «CTaTUKY», TaKKe
JIETKO peayin3yeTcd Ha 3aKOHOJATEeJIbHOM YPOBHE M JOCTYIHA JJIA IOHUMAHUSA
cTymeHTOB. IIpemcTaBuTe i 3TOM KOHIIENIINY JIIOOYI0O HOPMY OPTaHU3aIlMOHHOTO
XapakTepa Ha3bIBAIOT IIpoIeccyasibHO HOpMOM. IlosTomMy K mpolieccyaabHOM
IeATEeJIbHOCTH OHU OTHOCAT JIIOOYI0 BHEITHE-OPTaHUBAIMOHHYIO AeATEILHOCTh
OpraHoB MYOJMYHOTO afMUHUCTPUPOBAHUA (KOHTPOJILHYIO, PETUCTPAIIMOHHYIO,
Pa3peIInTeNLHYIO U T. II.).

Ilo MmHeHMIO TIpenCcTaBUTEJIEN AAHHOU KOHIIENIIUU, afMUHUCTPATUBHAA IIPO-
menypa — aJIrOpUTM, IO KOTOPOMY JBMXKeTcs mpomecc. Hampuwmep, BuIgenas
CTaguy afIMUHUCTPATUBHOTO CYyIOIIPOMU3BOICTBA, MBI XapaKTepU3yeM aJITOPUTM,
IO KOTOPOMY IIPOMCXOIUT PACCMOTPEeHNe afMUHUCTPATUBHBIX MYyOJNUYHBIX CIIO-
poB B cyzax. Takoil ajropuT™m m eCTh aJMUHUCTPATUBHOU ITPOIENYPOM.

HenmocraTkamu 5TO# KOHIIENITUU ABJIAIOTC:

BO-TIEPBBIX, OHAa He OOBLACHAET IIPUPOAY BHYTPEHHe-yIIpaBJIeHUYeCKON me-
ATEJILHOCTH B CHCTE€MEe OPraHOB HCIOJHUTEILHOM BJIACTH W IPYTHUX OPTraHOB
TocyIapCTBeHHOI BjacTu (TO €CTh, SBJSAETCS OHA IIPOIeCCYaJNbHOM IO CBOEM
CyTU WJIU HET);

BO-BTOPBIX, ABHOE OTOKAECTBJIEHNE ABYX CAMOCTOSTEJIbHBLIX B IOPUANUECKOMN
HayKe IOHATUHN «IIPOIeAypa» U «IpoleccyainbHad (opma». CraTuyueckme AB-
JIEHUA B JIIOOOM IOPUAMYECKOM IIPOIECCE OIIMCHLIBAIOTCA IIPU IIOMOINM IOHATUSA
«mpoleccyasbHada (opma» (cTaguy M STAmbl IPOM3BOACTBA, (DopMa peIleHUH,
oopMIeHE ITPOIlECCYATBHBIX JOKYMEHTOB u T. 11.). IIpomenypa ke, Kak u opo-
mecc, SIBJIAETCS MOHATUEM, KOTOPOE XapaKTepU3yeT TUHAMUKY B IOPUIUIECKOM
mporiecce, MO3TOMY CYIITECTBYET HOTPEeOHOCTL B MOUCKE APYTUX KPUTEPUEB UX
pasrpaHUYeHUA.

Croenuaausupysach Ha H3yYeHUHM OPOOJEeM aIMUHUCTPATHUBHOTO IIPOIEAYD-
HOTO IIpaBa, A pasdpaboTayl CBOIO KOHIENIWI0 AAMHUHUCTPATUBHOTO IIPOIlEcCa,
KJIIOUEeBble IOJIOMKEHUSI KOTOPOU 3aKJII0UAIOTCA B CIEAYIOIIEM.

OCHOBHBIM KpUTEpPUEM JAeJeHWsS HOPM aIMUHUCTPATHUBHOTO IIpaBa HA BUILI
JOJIXKHA OBITh UX MPUUYACTHOCTDb K COCTOSHUIO MOKOSA (CTATHUKM) WM ABUKEHUA
(muHaMmukm): 1) marepuanbHBIE (CTaTUYECKWE) — HOPMBI, KOTOPHIE ABJISAIOT-
cA TMEePBUYHBIM PETYJIATOPOM OOIIEeCTBEHHBIX OTHOINEHUI (Hampumep, HOPMBI,
3aKPENJIAIONNEe IIPABOBOM CTATyC JUIlA, CUCTEMY, CTPYKTYPY ¥ KOMIIETEHITUIO
TOCYIapCTBEHHBIX OPTAaHOB U Jp.) M 2) HpoleAypHbIe (IUHAMUYECKUE) — HOP-
MbI, perJIaMeHTHUPYIOIe MOPAI0K, (GOPMBLI ¥ METOAbl peajmsaluy CTaTudec-
KHUX HOPM.
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Cpenu Bcero pasHooOpasus IMPOIEAYPHBIX HOPM MOXKHO BBIAEJNUTH TPYIITY
HOPM, KOTOpas XapaKTepusyeTCsd MOIOJHUTEJIHHBIMU NpuU3HaKaMu. Peub muaer
0 mporeccyaTbHBIX HoOpMaxX. OHU MMEIOT CJIeAYyIOIe OCOOeHHOCTH:

a) mpoIlleccyasJbHBIe HOPMBI BCerna AeHCTBYIOT B cdepe MyOIMUHON BJIaCTH,
TOorga KaK Opyrue mnpouenypHble HOPMBI MOI'YT pPeaii30BbIBATHCA HE TOJIBKO
B cdepe TMyOJUUHONM BJacTH, HO M B YACTHOU cdepe (Hampumep, IpoIlieaypa
3aKJIIYEHUA I'PAKIAHCKO-IIPABOBOTO MJIN XO3AMCTBEHHO-IIPABOBOT'O TOTOBOPA);

0) mpolieccyaJibHbIe HOPMBI BCErZa CBSSAHBI C IPABONPUMEHUTEJNLHOMN [e-
ATEJIBHOCTHIO M 00eCIIeUMBAIOT BHIHECEHUE IIPABOIIPUMEHUTEIBHOTO aKTa, TOrJa
KaK Opyrue OpolleLypHbIe HOPMBI MOI'YyT CYIIIeCTBOBATH U BHE IIPABOIPUMEHU-
TEJILHOUN [eATeJbHOCTU (HAIIpUMep, IIPOIleAypa OpraHms3anuum paboThl C JOKY-
MeHTaMH! B OpraHaxX IOoCyZapCTBEHHOH BJIACTHU, IIPOIleAypPa IPOBEAEHUA COBEIla-
HUH, KOHCYJIbTAIUN U T. 1.);

B) IIporeccyaJbHbIe HOPMBI MMEIOT BBICOKYIO CTEII€EHb PerJiaMeHTaIlun IIPO-
eaypbl, TO €CTh AETAaJIbHO MPOMUCHIBAIOT 3TAIbl IPOIEAYyPhI, CYO'HEeKTOB 1 yua-
CTHUKOB IIPOIEAYPHI C YKa3aHUeM O00'beMa UX IIPOIECCYATBHBIX IPAB U 00sI3aH-
HOCTe, a TaK)Ke C 3aKPeIlJIeHNEM TapaHTUi, 00€CIIeUNBAIOINX OCYIIIECTBIEHTE
caMo¥ IIPOIenypPHI.

Taxkum o6pasoM, aAMUHUCTPATUBHBIN IIPOIIECC SIBJISAETCS JIUITH BUAOM aIMU-
HUCTPATUBHOU IpPOIeAyphl, a OCHOBHOUW KPUTePUI UX pas3TpaHUUYEeHUs — 3BTO
YPOBeHb TPaBOBOIl persamentanuu. CerogHs K IPOIECCYATbHBIM IITPOU3BOJ-
CTBaM OTHOCATCA TOJIBKO ABA BUAA aAMUHUCTPATUBHBIX IIPOM3BOACTB — IIPOU3-
BOACTBO IIO geJjiaM 06 AIMUHHUCTPATUBHBIX IIPABOHAPYIIIEHUAX WM IIPOMU3BOJACTBO
II0 paCCMOTPEHUIO Hy6J’IH‘IHBIX CIIOPOB B afMMHNUCTPATUBHBIX CyJdaX.
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