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IMPOBAEMA OBOCHOBAHM FOPUANMIECKMX HOPM

AHanusupyoTcsa IpobieMbl IOPUIUYIECKOTO 000CHOBAHUS IPABOBBIX HOpPM. Pac-
KDBITa METOHOJIOTHS IepMEeHEBTUYECKOTO aHaJaM3a MPaBOBBIX TeKCTOB. OGOCHO-
BaHa BO3MOKHOCTb CO3[JaHUs 9KCIIEPTHHIX CHUCTEM, CIOCOOHBIX IIPOCUUTATEH BO3-
MOKHBIE TPA€KTOPUH ABIMIKEHUSA NEMCTBYIOIIETO CyOheKTa K TOM MJIU MHO Iean
B 3aJaHHOM HOPMATUBHOM HAaIIPaBJIEHUU.

Karouersie ciroBa: IopugnuecKoe 000CHOBaHME, IPABOIIPUMEHUTEbHAS 1eATEb-
HOCTb, MOJEJVMPOBaHNE IPABOBBIX CUTyalluil, MHTYUTHUBHOE IIPABOBOE YYBCTBO,
HOBBIE CIIOCOOBI ITO3HAHUSA PEATbHOCTH.

ITocranoBKa npo6aeMsl. {15 I0PUCTIPYAEHIINY IPAaBUIbHOE DPEIIeHre BOIIPOo-
ca 0 IpUpOJe U JIOTUYECKOH CTPYKType HOPM IIpaBa SABJSETCA OOHUM U3 BaK-
HeHINuX ycJoBUil, 06ecIeunBaIOIINX eINHOOOpasue M TOUHOE IIPUMeHeHWe U
WUCIIOJIHEHNEe IOPUANYECKUX 3aKOHOB MPABONPUMEHUTEJIbHLIMU OpraHaMu, yu-
pPeKIeHUAMU, OPraHM3alUAMU U TpakgaHaMu. Hopma mpaBa BBICTyIIaeT pe-
TyJISTOPOM 0CcO0OT0 poja OOIIEeCTBEHHBIX OTHOIIEHUI, MMEHYIOIUXCs IIPaBo-
oTHOIIleHuAMEU. Kak MOKasbIBaeT rocyIapCTBEHHO-IIPABOBadA KU3Hb, IpobaemMa
000CHOBaHUSA IOPUANYECKUX HOPM Bcerja Oblla M OCTaeTcs aKTyasJIbHOH B Teo-
puu rocyAapcTBa U IIpaBa, a ee pellleHue He MOKeT ObITh OJHO3HAUHBLIM B CUJIY
MIPUPOABI U XapaKTepa MIPaBOBLIX HOPM.

AHaau3 mocaegHMX HCCIeTOBAHUN U NMyOJUKanuil. SHAUWTEIbHOE BHUMA-
HUe pas3paboTKe yueHUsS 00 OCHOBAHUU IOPUANYECKUX HOPM ¥ IPUMEHEeHUU
3aKOHOB yIeJsioT Takue ydeHble, kak H. M. Ouwumenko, 0. C. Illemmryuen-
ko, H. M. ITapxomenko, O. [I. Tuxomupos, A. 1. IOmuk, O. B. CKkprInHIOK,
T'. O. Mypamuu u ap. PaccmarpuBaemasa mpobjeMa ABJIseTCA, IOMKaJAyil, HAU-
0oJiee CJIOKHOM U B TO Ke BpeMs HauMeHee paspabOTaHHOM B TEOPUU apryMeH-
Tauu, JOTUKYU U IpaBa.
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IlocranoBka 3amaum. B mammoii myO0aImMKanuy mpeaJjaraercs Ha oCHOBe 0000-
IMIeHUsI TeOPETUUYECKUX HCCJIETOBAHUI M IIOJIOMKEHUU NeHCTBYIOMIEro 3aKOHOIAa-
TeJbCTBA Y KPAaWHBI UCCIAEA0BATH MP0O0IeMy 000CHOBAHUS IOPUANUECKUX HOPM U
TIpUMeHEeHUA IOPUINUYECKUX 3aKOHOB ¥ KPanWHbI.

HN3j0:xeHne 0CHOBHBIX MOJOKeHu#. [IoHsaTre HOPMBI ITpaBa MPUHAAJIEIKUT K
yucyy Hambojiee BaKHBIX KaTeropuii Teopuu mpasa. JIroboe mpaBoOBoe SBJIEHUE
packpbiBaeTcAa U OOHAPYKMUBaeT cebs TOJBKO BO B3aMMOCBA3W C HOpMaMM ITpa-
Ba. Hopme mpaBa, KaK 4aCcTU CHUCTEMbI, B TOM WUJIM MHOW CTEIIeHU CBOMNCTBEHHEBI
Ipu3HaAKu, npucymue npaBy. IlooaToMmy el MOMKHO HAaTh OIIpesesieHne, UIeHTHUY-
HOe TI0 CBOEMY 3HAUeHUIO OIIpelesieHnIo paBa B 1esaom [1, c. 78].

IIpu paccmoTpeHUM IOPUAUYECKON HOPMBLI OOHAPY:KHBAETCS, UTO OHA 00Ja-
IaeT OIIPEeJEeJIEHHON CHCTEMHO-CTPYKTYPHOM OpraHM3aliieill, IIOCKOJLKY COCTO-
HUT W3 OBYX B3aMMOCBA3AHHBIX 3JIEMEHTOB, & MMEHHO: IIepBad 4YacCThb I[aHHOﬁ
HOPMBI oIIpenejdeT T€ HOPMBI, IIPWM HAJHUYMKN KOTOPBIX BO3HHKAIT B3aMMHBIE
00SI3aHHOCTH U IPUTA3AHUA MEXKAY ABYMSA JUIAMH, TOTAA KaK BTOpas 4acTh
yCTaHABJIMBAET caMu O0A3aHHOCTH U NPUTA3aHUA. [[aHHBIE yCJIOBHBIE IIpaBUja
cocTOAT m3: 1) ompejesieHUs YCJIOBUM NMPUMEHEHUSA MPaBUaa U 2) MIJIOKEHUI
camoro mpaBuia. COOTBETCTBEHHO, KasKAasd IOpUANUYECKas HOpMa MOKeT OBITh
BBIPa)KeHa B cJIeAyIoInei hopMe: «eCJaH —> TO».

Y. Jlyixien yTBep:KaaJ, 4TO UeJOBEKY, KaK HOCUTEJIO HopedIeKCHUBHOTO
CO3BHAHUA, N3HAUYAJILHO IMIPUCYIIle YYBCTBO CIIPABEIJIUBOCTHA, KOTOPOE IIPEICTaB-
JasieT coboit ocHoBaHme mpaBa [2, c. 161]. Peanusamua srtoro uyBcTBa (BHY-
TpeHHeH 9K3UCTEeHIINHN) U eCTh CYIIleCTBOBaHUe mpaBa. I3 cy6beKkTa, IpUHUMA-
IOITero rocygapCTBeHHO-BJIACTHBIEC PEIIIeHN A, IIBITAIOTCA BBIBECTH CTAHOBJIEHIE
BEUYHO M3MEHAIONIerocsa mpaBa, — cuuraer 9. Pexuep [3]. ¥ B. Maiixodepa
pasyM moposKaaeT HOPMY IOoBeleHUA (MHANBUAYATBLHYIO HOPMY) B KOHKPETHOI
"KUBHEHHOU CHUTyalnu, IIPeJHA3HAUYEHHOU JA OIIpeAeeHHOU THUIIN3UPOBAaH-
HOI poJsu [4].

BmecTe ¢ TeM coeIMHUTH €IUHUYHYIO KUBHEHHYIO CUTYAIIUI0 C IIOCTYJIUPY-
€MBbIM YHHBEPCAJbHBIM MCXOOTHBIM Ha4YaJIOM COIIMAJIBHOI'O 6BITI/IH CTOPOHHHKAaM
9TOT0 HAIpPaBJIEHUSA TaK:Ke He yaasioch. Bo3MOKHO, B CBSA3U C 9TUM CAMOMY PO-
ITOHAYAILHUKY (heHOMEeHOJIOTUM — ['yccepsio B KOHIE JKUSHU CTAaJI0O OUEBUIHO,
YTO CyO'BEKT caM O0YCJIOBJEH KU3HEHHBIM MUpPOM (mo TepmumHOJormu M. Xaii-
nmerrepa — Dasein, B KOTOpOM 3K3UCTHPYeET YeJaoBeK) [5, ¢.17].

A. Iliomma m ero mocJieJOBATEN OTMEUAIOT, UTO COIMAJbHBIM MHUD IIpef-
cTaBiAeT CcO00W OTHOBPEMEHHO OOBHEKTUBHYIO M CYOBEKTHUBHYIO PeasbHOCTD.
B kauecTBe mepBOii OH IIPeACTABJIEH COIHAJLHBIMM HHCTUTYTaMM, O0eCIIeui-
BaOIMUMM COIIMAJN3AINI0 MHAWBUAA ¥ BOCIPOM3BOJACTBO B (popMe TpamuIimii
obmrecTBa. Mup Kak cyObLeKTHBHAS PeaJbHOCTh — 3TO YHUKAJbHAA CYOHLEeKTUB-
HOCTDH YeJIOBeKa 1 eT0 BO3MOYKHOCTh U3MEHATDH (KOHCTPYUPOBATH) O0HLEKTUBHYIO
peambHOCTH. Tak obecmeunBaeTCss MHHOBAIIMOHHOE BOCITPOM3BOACTBO COIIMYyMA.

Heob6xogumMo 0TMETHUTH, YTO, HECMOTPSA Ha ILJI0OJOTBOPHOCTEL 3TUX IIOJIOMKEHUHI
COITMO0JIOTO-()eHOMEHOJOTUUECKOH ITKOJIBI ITpaBa (OHM PacIpoCTPaHAIOTCA U Ha
cTaTyC JIUYHOCTH, N Ha COIIMaJIbHbI€ MHCTUTYThI, 1 Ha MeXaHHN3M HM3MEHEHHA
COIMAJILHOM PeaJbHOCTH U AP.), OTCYTCTBYIOT KaKue-Jnu00 MOMBITKY MCIIOJIb30-
BaTh 9TU HAeU B IIpaBoBemeHUM. Me)Xay TeM IJIaBHBIM HOCTYJIATOM TaKOW «He
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cyliecTByomieii» GeHOMEHOJIOTUH MpaBa MOrJia Obl CTATh TEOPUS MCTOUHUKA
npaBa (uiau dopMupoBaHUsS mpaBa). IIpu 3TOM OCHOBHOE BHUMAHUE IOJKHO
OBITH COCPENOTOUEHO Ha pa3paboTKe MPABOBOM WHHOBAIIUM U, UTO elne Gojee
BaYKHO, Ha ee IPUHATUYU HacejeHueM (JIeruTUMaluy HOBOBBeaeHus). Coriaria-
SICh C MPEICTABUTEJISIMHU COIMOJOTHUUYECKOIN (DeHOMEHOJOTHUM BOCIPOU3BOACTBA
COIMANbHBIX WHCTUTYTOB, MOKHO BBIBECTU 0O0IIlee oIpejeseHmne: IpaBoO — 3TO
TO, YTO MPUHUMAETCA HacCeJeHUeM B KauecTBe 00Ieo0si3aTeIbHBIX HOPM IIOBe-
MeHUs.

9BpuCTHUUECKAas IEHHOCTH TAKOT0 IOAXO0[a, AYyMAaeTcs, OUYeBUHA: OH I03-
BoJisgeT OoJiee TyiyOGOKO HMCCJIEIOBATh BajKHBIE TPAAWIIMOHHBIE [JIS TEOPUU IIpa-
Ba mpo0JieMbl W TPe’K/Je BCEero B3TJIAHYTH HA MPABOBYIO PEAaJbHOCTH C HOBOI
croporbl. Ho Henb3sd He 3aMETHUTh U CYIIECTBEHHOI'O HEIOCTATKa B TAKOH WH-
TepIpeTanuy IpaBa: BCe JU MPUHUMAaeMoe HacejeHueM (0CO0EHHO B YCJIOBUAX
MAaHUIYJINPYEMOCTH OOIIEeCTBEHHBIM MHEHHEM CO CTOPOHBI HOJUTTEXHOJOTOB)
MOYKHO cuuTaTh nmpaBoM? MOKHO Ju CYMTATh B KayeCcTBe KPUTEPHUs IpaBa yc-
TOWYUBYIO MMOBTOPAEMOCTDH OOIITECTBEHHBIX OTHOINEHUH U IIPeACTaBJIeHUE 0 HUX
Kak o momxHOM? Ha KaxkoMm «ypoBHe» pacmoJiaraercs oOIecTBeHHas 00s3a-
teabHOCTh? Ecau Beaen 3a JI. U. IleTpasKuUIIKUM B KauecTBe «IIpelesoB» IIpa-
Ba pacCMaTpUBaTh MAJIYIO Ipyniy (ITO AJA CTOPOHHUKOB MYJIbLTUKYJIbTYPU3MA
BecbMa XapaKTepPHO), TO CJeAyeT Jii Ha3bIBATh MIPABOM 00si3aTeJIbHBIE IJIsI BCEX
YJIEHOB, HATIPUMEDP, IPECTYmHOTO coobiecTBa (Maduu) Hopmbi? I[ymaercs, 4To
00I11epo/IoBOe TMOHATHUE MpPaBa AOJYKHO MMETh HECKOJIBKO 0ojiee CoqepIKaTesb-
HBIN IPUBHAK, HEXKEJN JIETUTUMHOCTD (IPU3HAHNE Yero-aubo HaceJeHUEM).

OueBUAHO, YTO TPAHCIIEHAEHTAJIbHON (DeHOMEHOJIOTHMM IIpaBa He XBaTaeT
KOHKPETUKM WMMAHEHTHOTO, TOT/[a KAaK COI[MOJIOTUYEeCKOo# (eHOMEeHOJOrnu
mpaBa He JOCTAaeT alPUOPHOTO OCHOBAHUS, CBOMCTBEHHOI'O BCEM IIPABOBBIM fB-
JIEHUAM. C HaIllei TOUKU 3peHnd, HOPMBI IIpaBa MOTYT IIPETEHOOBATh HA CTaTyC
TPaBOBBIX TOJBKO B TOM CJIydae, €CJU OHU MPOUAYT OTOOP MCTOPHUEH.

Hopwma mpaBa — 9T0 06111e006513aT€/IbHOE, YCTAHOBIEHHOE MU CAHKI[MOHUPO-
BaHHOE U OXPaHseMOe roCyJapCTBOM IMIPABUJIO TOBEJEHUs, BhIparkaroiiiee o0y-
CJIOBJICHHYIO MaTepHMaJIbHBIMU YCJIOBUAMHU XHU3HUM BOJIIO M MHTEPEChl Hapona,
aKTUBHO BO3/EHCTBYIOIlee Ha O0IeCTBeHHbBIE OTHOIIEHNUS B I[eJIAX UX YIOPAI0-
yeHUs. JIro0oe rocymapCcTBEeHHO-OPTaHN30BaHHOE OOIIIECTBO He MOKeT 000NTUCH
6e3 HopM mpaBa. Ho 3T0 emIMHUYHBIN (heHOMEH IIpaBa, IIO9TOMY IIOJHOE HayuHOe
ompejieieHNe TIOHATHUS IIPEJIoJaraeT BblCHEHWEe MPUCYIIIUX HOPMEe IpaBa CIie-
nuduyecKkux IpusHAKOB [6, c. 365].

3HaunTeIbHOE BHUMAaHWE pas3paboTKe yuYeHMsT 00 OCHOBAaHUU IIPABOBOM
HOPMBI OBLIO yAeJeHO YUYeHBIMH B JopeBosmonuoHHbIN nepuon (H. Kopkynos,
®. TapanoBckuii, I'. IllepieneBuu u ap.). CBoe manbHeiiliee pasBUTHE OHO
MOJIyYnJio B paspaboTkax coBeTcKkux yueHbIX (H. Amexcamapon, M. Baiitux,
II. Henbatino). CoBpeMeHHBIN STall Pa3BUTHA YUEHUA O IPABOBOUM HOpPMe TPedy-
eT He TOJIbKO [JaJbHEeMIIero CoOBepIIeHCTBOBAHUSA, HO U MEPEOCMBICICHUI BaK-
HBIX ee IPU3HAKOB U CBOMCTB.

Taxkum ob6pasom, mpobiieMa OOOCHOBAaHUA HOPM, paccMaTpuBaeMas aBTOpa-
MU, SBJIAETCH, MOXKAIY, HamboJiee CIOKHOM U B TO K€ BpeMs HamMeHee pas-
paboTaHHOM.
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«HopMBI» U «OLEHKW» OTHOCATCS K aKTUBHBIM YIOTPEOJIEHUSM S3BIKA, CBSI-
3aHHBIM HEIIOCPE/CTBEHHO C UeJIOBEUECKOH qeATeSbHOCTHI0. CYIecTBYIOT ABe
OCHOBHBIE CXEMBbI I[eJIEBOTO 000CHOBaHUSA HOPM (OIleHOK). B ommoii M3 HUX wucC-
MOJIL3YeTCS TOHATHE JIOTUYECKOTO CJIeJOBAHUS, B APYTrOil — MOHATHE MPUYNH-
HOM (KasyaabHOIT) cBA3u [7, c. 289].

ComnmanbHas TeOpus, U B YaCTHOCTU TEOPHUSA IIpaBa, aHAIU3UPYET OOII[eCTBO
B CBeTe YJYUIIEHUs yCJIOBUI CyIleCTBOBaHUA ueaoBeKa. OmuchiBas ajbTepHAa-
THUBbI IZ{aJII)HeI'-/'IIJ_IeI‘O Pa3BUTUA TeX HNJIN HMHBIX C(I)ep counaanoﬂ JKU3HU WUJIN
HaMeuasd NCTOPUUYECKYIO MEPCIEKTUBY [JIA OOI[eCTBA B I€JIOM, COIIMAJIbLHAA Te-
opus 00g3aHa MOABEPTaTh KPUTHUKE APYTrue BO3SMOXKHbBIE IIYTU PA3BUTHUSI. JTOTO
HeJb3d JOCTUTHYTH 0e3 OIEHOUYHBIX CysKAeHuii. YesoBeuecKas [eATEJTHLHOCTH
HEBO3MOJKHA 0e3 «HOPM» U «OIleHOK». Hayku, maydaroniue uejJoBeKa u oOIIe-
CTBO ¥ HMMeIOI[e CBOe KOHEUYHOMH I[eJIbI0 PAI[MOHATU3AINI0 U ONTUMUIAI[UIO
YeJI0BEUECKOU JeATEeJIbHOCTH, TAK)KE MCIOJIb3YIOT «HOPMBI» U «OII€HK!», OIU-
paoTca Ha onpeneeHHBIe IeHHOCTHU. IIpobiema 3mech He B yCTPAHEHUU «HOPM»
U «OIeHOK», UTO B JAHHBIX HayKaxX B IPUHITNIE HEJOCTUIKNMO, a B 000CHOBA-
HUN 06’BeRTI/IBHOCTI/I BBIIBUT'Aa€MbIX HOPMATUBHBIX W OII€HOYHBIX IIOJIOXKEHMM.

Hawubosee BaskHBIM cmoco60M 000CHOBaHUA OOBEKTMBHOCTH HOPMATHBHBIX
¥ OIEHOYHBIX ITOJIOKEHUI SABJSETCA JIOTMYECKOE BBIBeJEeHNEe OJHUX HOPM u3
npyrux. Ecim Kakas-To HOpMAa JOTUUYECKM CJIEAYyeT U3 yyKe HPUHATHIX HOPM,
oHa 000CHOBaHA M IpUeMJeMa B TOH ’Ke Mepe, YTO U HOPMbI, MCIOJIb3yeMbie B
KadecTBe IIOCBLIOK [JIsI €e BBIBEINEHUA.

AToii mpobIeMOot 3aHUMaeTCsI HOpMAaTUBHAA (JeoHTUYeCcKas ) Joruka. MoKHO
JINIITb HAIIOMHHUTB, UTO OHA HE CAHKIIMOHMPYET JIOTUUYECKHUX IIePeXO0J0B OT YHUCTO
onmcaTeJbHBIX ((PAaKTHUYECKMX) IOCHLIOK K HOPMATUBHBIM 3aKJioueHuam. Hop-
MBI HeJIb3d BBIBECTU N3 OHHC&HHfI, OIIMCaHUuA — U3 HOPM.

IIpaBoBasi HOpMAa OTJIWYAETCS E€AMHCTBOM, I[€JIOCTHOCTHIO, HEIEeJNMOCTHIO.
s Hee XxapaKTepHa OIpeleseHHAA CTPYKTypa, T. €. clenuduyiecKas KOMIIO-
HOBKA COJIEP’KaHUA, CBA3b U COOTHOIIIEHUE €€ DJIeMEHTOB.

IIpoGsiiema CTPYKTYphl HOPMBI IIPaBa OTHOCUTCS K UYMCJIY MUCKYCCHOHHBIX.
Muenusa mpaBoBeZOB pasmenuanch: ogHa rpymma aBtopoB (II. E. Hembaitmo,
B. M. TopiieHeB u fp.) mojaraer, 4YTO HOPMa IIpaBa COCTOUT W3 TPEX 3JIEeMeEH-
T0oB, apyrada (H. II. TomameBckuii, A. ®@. UepmaHiieB) — IPUAEPKUBACTCA
JIBYUYJIEHHON CHCTEMBI.

C. C. AnekceeB mpeajaraeTr ¢ JOCTATOUHOM YETKOCTHIO IIPOBECTU DPa3TPAHU-
YeHne Mexay JIOTMYEeCKMMHKX HOPMaMUu ¥ HOPMaMHU-IIPpeAIINCaHUAMMNU. Ecan jo-
ruyecKas HOPMAa COJEPIKUT TPU JJIEMEHTa, TO HOpMa-IpeAlncanne — JBa: WUJIN
TUIIOTE3Y U AUCIO3UIINI0, NI TUIOTE3y U CAHKI[UIO.

Ha mam B3rusm, TpexdyieHHas CTPYKTypa HOPMBI IpaBa — OOBEKTHBHASA
peasbHOCTh, BHYTPEHHe mpucylmnee eit cBoiicTBo. OmHAKO TpPeAITPUHUMAIOTCS
TOUBITKU K JNasibHelmieln nuddepennuanuu ee sinemeHtoB. Tak, A. I'. Bpar-
KO TIpM aHaJiM3e 3aIpPeTOB BBIAEISET B HUX He TPHU, a UYeThIpe 9JeMeHTa, TaK
KakK, 110 eT0 MHEHUIO, TUIIOTe3a COAEPIKUT [BA JI€MEHTA: TUIOTe3y AUCIO3UIIUN
(T. e. TUTIOTE3Y 3alpeTa) U TMIOTEe3y CAHKIUK. B UTOTEe MOJIy4aeTcsi CTPyKTypa
3amperramoineii HOPMBI: YCJIOBUE IPUMEHEHUA 3alipeTa — 3alper, yCJI0BUe Mpu-
MeHEeHUS CAHKI[UU — CAHKI[UA.
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ITosToMy xapaKTepuCTUKaA IOPUIUUYECKON HOPMBI KaK HCTUHHON WU JIOMK-
HOM BO3MOJKHA TOJIBKO B paMKaX MOJAJbHOU MM JEOHTUUYECKOU JOTUKU. Te3uc
JKe 00 MCTUHHOCTY HOPM IIpaBa IPU 9TOM He NOKAa3bIBAETCH.

IOpHI[quCKHe HOPMBI OTHOCATCA K ,I[BOfICTBeHHBIM, OIIrCcaTeJIbHO-OII€EHOY-
HBIM ([JEeCKPUITHBHO-IIPECKPUNITUBHBIM) BhIpaskeHuaAM. OHU cojaepsKaT omwuca-
HUe cdep IPaBOBBIX OTHOIIEHWH KU3HU OOIECTBA, a TaKyKe IIPEJIIVCHIBAIOT
ompezieseHHbIe (DOPMBI IIOBENEHUS M TPEOYIOT peaynm3aluyl M3BECTHBIX II€HHO-
cTell 1 uIeasoB.

Hepenko 9T0 IpoTUBOPEYNBOE €UHCTBO ONUCAHMNA U IPEAIINCAHNUA Pa3phIBa-
eTcs, ¥ I0PUANYECKUM HOpMaM JaeTcd Jubo JeCKPUOTHUBHAA, JUO0 IIPECKPUII-
THUBHAA MHTEepHIpeTamusd. CHOpBI II0 TOBOAY MCTHMHHOCTU OAHHBIX HOPM BE€AYTCA
¢ JaBHUX IIOP U cefiyac He IMOTEPAJM CBOEH OCTPOTHI.

CTOPOHHUKY «KpaiHEero mogxofas CUNTAIOT I0OPUANYECKTEe HOPMbI OIIMCAHMA-
MHN 1 y6e)K,Z[eHBI, YTO IIOHATUA «MCTHUHA» U «JIOKb» IIPUJIOMKEHBI K HUM B TOM K€
b0 HECKOJIBKO MOTUMUIINPOBAHHOM CMBICJIE, UTO ¥ K OCTAJIbHBIM OIMUCAHUIM.
Hepenko BeIABUTAETCA NOTOJHUTENLHBIN apryMeHT: ecu Obl IopuandecKre HOp-
MBI He OBLIV CBABAHBI C UCTUHOM, TO HM OZHY IIPABOBYIO CHCTEMY HEJIB3s OBLIO
0BI 00OCHOBATH W BCe TaKWe CUCTEMBI OKA3aJiCh ObI PABHOIIPABHLIMU.

JTa cChLIKA Ha Yrpo3y PEeJATUBU3MA U CYOBEeKTWBU3Ma B IIPAaBe OUEBUIHBIM
o0pasoM cBs3aHa ¢ ybOexaeHmeM, UTO OOBEKTHMBHOCTH, OOOCHOBAHHOCTH U TEeM
CaMbIM HAQY4YHOCTH HQOGXO/II/IMO IIpenmnojararoT MICTUHHOCTDb, a YTBEPXIACHUA, HE
ABJIAKOINNECA MCTHMHHBIMHA HWJIN JOXHBIMH, HE MOI'YyT OBITH HU 06’BeRTI/IBHBIMI/I,
HU 000CHOBAaHHBIMU, HU HAYYHBIMHU. ITO YOeKIeHNe — XapaKTepHasd uepra ycTa-
PEBIIIETO CTUJIA TEOPETU3MPOBAHUSA, YIIEAIIIETO B IPOIILIoe 6ojiee BeKa HasaJ.

CTOPOHHUKU eIlfe OJHOTO «KPailHero ImogxoAa» MONUYEePKUBAIOT PETyJIsATHUB-
HYI0, IPOEKTUPYIOIIYI0 QYHKIIUIO IOPUANIECKUX HOPM. [JIaBHBIM cUMTAETCA HE
IeCKPUITUBHOE, a IPECKPUITHMBHOE WX COAEP'KAaHWE, UYTO MCKJIOUAET IPUJIO-
JKeHUe K 9TMM HOPMAaM IOHATHUA «UCTHUHa». Hepeako mpu sToMm, 4TOOBI m30e-
JKaTh PEJATUBU3MA U MMETHh BO3MOMHOCTB COIIOCTABJIATH W OIEHMBATH Pa3HBIE
IIPaBOBBIE€ CHCTEMBbI, B3aMEH MCTUHBI BBOOAUTCA HEKOTOPOE€ HMHOE ITOHATHE. Ero
poJsib — OBITH Kak OBl «3aMeHUTEeJIeM» UCTHHHI B cepe mpaBa. B KauecTse Ta-
KHX «CypporaToB» HUCTHUHBI IIPEAJIATANINCh TaKKe IIOHATUA «3(DPEeKTHBHOCTH»,
«3HAYUMOCTB», «I1€J1eCO00Pa3HOCTb» U T. M.

Hwu onnu 13 9THX MOAXO0M0B K UCTUHHOCTU IOPUANYECKUX HOPM (IIPUHIIUIIOB)
HeJIb3A Ha3BaTh 000CHOBAHHBIM. KarKIbIfl M3 HUX IPEACTABJIAET COOOM ITOIBIT-
Ky PasopBaTh TO IPOTUBOPEUYUBOE JECKPUITHUBHO-IPECKPUNTUBHOE €IMHCTBO,
KaKuM ABJAETCA IOPUAMYEecKad HOpMa (IPUHINI), W IPOTUBOIIOCTABUTL OLHY
€ro CTOPOHY APYTOii.

IIpo6ema o6OCHOBAaHUSA IOPUAWYECKUX HOPM U IPUHITUIIOB CBS3aHA C pac-
KPBITHEM WX JBONCTBEHHOI'O JECKPUITUBHO-IIPECKPUITUBHOIO XapakKTepa.
Opunnueckre HOPMBI U IIPUHITUIILI HATIOMUHAIOT ABYJIUKOE CYIIECTBO, IIOBEP-
HYTO€E K I,I[eIj'ICTBI/ITeJIbHOCTI/I CBOMM DPEeryJATHUBHBIM JIMKOM, a K II€HHOCTAM —
«I[eﬁCTBI/ITEJIBHOCTHBIM», HUCTUHHBLIM JINKOM. OTU HOPMBI M IIPUHIIUIIBI OIl€HM-
BAIOT JEUCTBUTEJIBHOCTb C TOUKM 3PEHUSA €€ COOTBETCTBUA IIEHHOCTAM, HIeay,
0o0pasiy u OJHOBPEMEHHO CTABAT BOIPOC 00 YKOPEHEHHOCTU ITOTO Heajia B
IefCTBUTEJIbHOCTH.
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Taxum obpasom, mpobdaeMa He B TOM, UYTOOBI B 00JIACTH IOPUCIPYICHIINH 3a-
MEHUTH H0OPO MCTUHOM, 1 He B TOM, UYTOOBI 3aMEHUTHL JOOPO UeM-TO, UTO HATIO-
MUHAJO0 ObI UICTUHY U CBA3BIBAJIO OBI, ITOJJOOHO €1, IPaBo C MeHCTBUTEIbHOCTHIO.
Baaaqa COCTOUT B BBIABJIEHNUN B3aMMOCBA3U 1 B3AMMHOTI'O AJOIIOJIHEHNA MCTUHBI
u mobpa, B YCTAHOBJEHUUM WX B3AMMOOTHOINEHUI C APYTHUMU IOPUIUIECKUMU
Kareropusamu [8, c. 207-209].

ITounsaB mpaBOBYIO HOPMY, MHAWBHUL yCBAuWBaeT ee, U OJA COOJTIONEHUS ITOM
HOPMBI OCTaeTcsa HeoOXOAMMOCTH BOJIEBOII HampaBJIeHHOCTH. IIpoiiecc mHTEp-
IIperanmnu HpaBOBOfI HOPMBI ABJAETCA TBOPYECKHUM, M, II0O CyTH, IIPABOIIPUME-
HUTEJb, BHICTYIIasd CO3aKOHOAaTeJIeM, CO3aeT HOBYIO HOPMY, OCYIIIECTBIAA aKT
moaBemeHuA 001el HOPMBI 1 KOHKPETHOTO CJydas.

ITo mamemy MHEHUIO, HOPMAaTUBHOE IPABO B IIeJOM ABUKETCS B HAIpaBJie-
HUM (opMaMsaInii U JeTaJIu3alluy CBOMX THUIIOTE3 U AUCIIO3UIIUN, a 3HAYUT,
YXOOUT OT CYOBeKTUBU3MA W UIeT HaBcTpeuy Joruke. OTrpoMHBIE BO3MOYKHOCTU
mpeacTaBidgeT opMaIbHAA JOTUKA AJIA Pa3paboTKU CBUAETENIbCKUX MOKA3aHUH,
BBIIBUIKEHUS BEPCUi, O UeM CBUAETEILCTBYIOT Pa3pabOTKM SKCIIEPTHBIX CUCTEM
KPUMHUHAJIUCTAYECKOTO, KPUMUHOJOTHUECKOTO 1 PO3LICKHOTO Ha3HAUCHUA.

Yro xacaeTca BO3MOKHOCTell (DOPMaJIbHOT'O IIPOEKTHUPOBAHUA IIPABOBBIX CHU-
Tyaluii, TO B MIEePCIEeKTHUBE IPEICTABIACTCA BIIOJIHE BOSMOKHBIM CO3aHMIe 9KC-
IIePTHBIX CUCTEM, CHOCO6HBIX IIPDOCUUTHIBATH AOIIYCTHUMbIE TPACKTOPUU ABUMKE-
HUS OeHCTBYIOIEro cy6ohbeKTa K TOM MIM WMHOI ITeJin B 3aJaHHOM HOPMATHUBHOM
Hampasieuun [9].

K cokamenuio, JormuecKuii MHCTPYMEHTapUil TpaBa MOMKET UCIIOJIb30BATHCA
B PasHBIX MEJSIX, B TOM YHCJE W OJA 000CHOBAHUSA «PaCITUPUTEIHLHOTO TOJKO-
BaHUA 3aKOHA», eT0 CBOOOAHOI mHTepIpeTanuu. Mbl JOJTKHBI HAYUUTHCA BbIpa-
JKaTh AYyX 3aKOHA B ero 0ykBe. OIHAKO cO3laHMe CIeINaJIUu3UPOBAHHBIX CUCTEM
Is1 IPohecCuOHAJIOB ¢ PA3BUTHIM, HO He ¢ aMOP(MHBIM ITPABOCO3ZHAHNEM — 3TO
BOIIPOC OyIyIIero.

JIOI‘I/I‘{eCICOG BBEIBEJIECHVE ONJHUX HOPM U3 APYIruUX, yXe IIPUHATBIX, ABJIAETCA
BasKHBIM CIIOCOOOM TeopeTmuecKoro o0ocHoBaHUS HopM. Hopma mpezicraBiseT
co00#i YaCTHBIN Cayuail IIeHHOCTHOI'O OTHOIINEHHS MEXKIY MBICJILI0 M JeHCTBU-
TeJbHOCThI0. Kak TaKoBble, OHU ABJSIOTCSA YaCTHBIM CJIydaeM OIleHOK. IIpaBo-
Bas HOpMa — 5TO COIMAJbHO HaBA3aHHAA U COIMAJbHO 3aKpeIlJIeHHas OIleHKAa.
CpencTBOM, € IIOMOIIBI0O KOTOPOTO OIleHKAa IpPeBpallaeTcsi B HOPMY, SABJIAETCS
CaHKIUS, NN «HaKas3aHMWe» B IIMMPOKOM CMBICJIE CJI0Ba, HaJlaraeMoe O0IeCTBOM
Ha TeX, KTO OTCTYIIaeT OT YCTAHOBJEHHBLIX MM mpennucanuii. [IpaBoBbie HOP-
MBI — BTO KECTKO 3aKpeIJIeHHbIe COIlMaJbHbIe OIMEeHKH CO CTPOTO 3aKperieH-
HOM CaHKITMeH.

Hopw™mbl Kak OlleHKM, CTaHAAPTU3UPOBAHHBIE C TIOMOIILIO CAHKITUHM, SIBJISIOT-
CcA YACTHBIM U JOCTATOYHO Y3KUM KJIACCOM OITeHOK. Bo-mepBBIX, HOPMBI Kaca-
IOTCS YeJIoBeUeCKUX OeMCTBUI UM Belell, TECHO CBA3aHHBIX C JeficTBUEM, B TO
BpeMs KaK OIIeHKHU MOTYT OTHOCUTBLCA K JIOOBIM 00beKTaM. Bo-BTODPBIX, HOPMBI
HaIlpaBJeHbI B OyayIllee, OIIEHKU K€ MOTYT HPUMEHATHCA KaK K IIPOIIJIOMY U
HACTOAIIEMY, TaK 1 K TOMY, UTO BOOOIIE CYIIIeCTBYeT BHEe BpPEeMEeHMH.

Orauure HOPM OT APYIUX OIEHOK CBSI3aHO, TaKUM 00pa3oM, C CaHKIIHUEMH.
OHa mMeeT B KOHEUHOM CUEeTe COIMANbLHYIO IPUPOAY.
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Jloruka HOPM HCXOOHUT, OT IIPpeacTaBJIEeHNUA, YTO BCE€ HOPMBI, HE3aBUCUMO OT
UX KOHKPETHOTO COMep:KaHusA, UMEIOT OJHY U Ty Ke CTPYKTYDY.

Kaxxmas mopMma BKJIIOUAET CIAeAYIOIINE YaCTU, WU DJIE€MEHTHI:

1) comepixaHue — melicTBUe, ABJAIONEEC 00HEKTOM HOPMATHUBHOM pPeryJis-
muu; 2) XxapakTep — HOpMa, 00A3bIBalOIad, pasperniaminassa niInu 3ampeIaioniasd
9TO MeiicTBUE; 3) YCIAOBUA IPUIOKEHUST — 00CTOATENIHLCTBA, B KOTOPBIX JOJIMKHO
WJIY He JOJIYKHO BBITIOJHATHCA meiicTBue; 4) cyObeKT — JIMITO WJIW TPYIIa JIUII,
KOTOPBIM aJjpecoBaHa HOpMA.

He Bce st uactu HAXOOAT ABHOE BbIPpaKe€HMNME B HOPMATHUBHOM YyTBEPXOe-
Huu. OgHako 6e3 J000# 13 HUX HET HOPMHEI.

B soruke HOpM OOLIYHO XapaKTEPU3YIOTCSA TOJHLKO TPU U3 YETHIPEX CTPYK-
TYPHBIX YacTell HOPMBI: COZeprKaHMe, XapaKTep U YCJIOBUA HNPUIOKeHuA. [Ipu
5TOM ITPEAIIOJIaTaeTCs, YTO BCe HOPMBI aApecoBaHbI OAHOMY U TOMY JKe CyOh-
eKTy U HpUHAIJEKAT ONHOMY U TOMY K€ aBTOPUTETY. JTO IIO3BOJISIET IIPU 3a-
OUCY HOPM Ha CHMMBOJHUYECKOM A3BIKE OTKA3aThbCSI OT YIOMHHAHUA CYOHEKTOB
¥ aBTOPUTETOB Pa3HBIX HOPM, BXOAAINMX B paccysKaeHWe. AHalIn3 CTPYKTYPHI
HOPM, JaBaeMblii HOPMATUBHOM JIOTMKOI, COBIIQJJaeT B CBOEH OCHOBE C TeMU
IpeACTaBICHUSAMHN O CTPOEHUU HOPM, KOTOPHIe JaBHO YiKe YCTOSAJNNUCH B TEOPUU
mpaBa. B opuamuecKkodl MHTepIpeTaliuyd BCAKas HOPMa BKJIOUAET TUIIOTE3Y,
OUCIIOSUIINIO M CAHKITUIO.

IIpuMeHUTEIHFHO K TPABOBBLIM HOPMAM CAHKIIMIO €CTeCTBEHHO CUHTATH CO-
CTaBHBIM 3JIEMEHTOM HOPMEI. Xorsa HOPMBI ABJAIOTCA BaXHBIM 3JIEMEHTOM CO-
IUaJbHOU KM3HU, HUKAKOM ACHON M YHUBEpPCAJIbHON KJlaccu(pUKaIluul, OXBa-
THIBAIOIIe!l HOPMBI BCEX BUIOB, HE CYIIECTBYET.

TpaguiinoHHO MPABO He MPU3HABAJIO WHBIX METOJOB MCCJIEIOBAHUSI, KPOMe
bopMasbHO-HOPMATUBHEIX (gormatudeckux). IlosTomy cumrTasoch, YTO IOPUIU-
yeckas HayKa He 00d3aHa YUUTHIBATH M3MEHUMBYIO COITMANBLHYIO AEHCTBUTEb-
HOCTH. M3BeCTHO, UTO MOBeJeHMe JIoJell mpeimosaraeT HaJWuue TaKUX COIIHU-
aJNbHBIX PETYJISATOPOB, KaK IIeHHOCTU U HOPMbLI, KOTOphIe He Bcerga (opMaIbHO
¢duKcupoBaHbBI, HO, TeM He MeHee, JOCTATOYHO CHUJILHO BO3MEHCTBYIOT Ha UeJO-
BeKa u ero moBefeHme. I[eHHOCTM HOPMBI YaCTO CYIIECTBYIOT HE3aBUCUMO OT
TOBEeJIeHUA OTAENbHBIX JIIOJel, XOTdA U BXOISAT COCTABJIAIOIIEH YacThIO B CJIOMK-
HBIN KOMILJIEKC COIIMAJIbHOU JelicTBUTeIbHOCTH. VI3MeHeHEe TTpaBa 1 3BOJIIOINA
001IecTBa B3aMMHO KOppeaupyooTca. IIpaBoBble HOPMBI OKa3bIBAIOT BIAUIHIE HA
pasBuTHe O0IIeCTBa U B TOXKE BpeMsA MEHAIOTCS COOTBETCTBEHHO MCTOPUUECKOMY
TIpOIlecCy PasBUTUSA OOIIECTBEHHOTO CTPOS.

OmHAKO IIOHATHE «HOPMAa» MOXKET BBISBIBATH COBCEM APYroe BOCIPUATHE,
KOT[la PEeIpPOAYKIIUA CJIOB He TapaHTUPYeT PEeIpPOAYKIIUI0 CMbIcJa. 31ech, 6es-
YCJIOBHO, HAOJIIOAAIOTCA CUMITOMBI M3MEHEHUH B BOCHPUATHUHU IIPaBa, KOTOPHIE
YBeJIMUUBAIOTCA IO Mepe TOTO, KaK COBPEeMeHHOe TpasKIaHcKoe O0IecTBO pea-
JU3YeTCA B IMOJUTHUUYECKON PEBOJIONUY, WHAYCTPUATIUI3AIIUU U BceoOIeil sKc-
naucuu [10].

HNurepecrno mo sromy moBony mHenme H. Jlymana, KOTOp®IfI Jaj xapakxTe-
PHUCTUKY TpeX MO3UIUi, IPeACTaBIeHHBIX B CIEINAJIbHON JUTEpaType 00 usame-
HEeHUAX, IPOUCXOJAIINX B «IIPABOBOM BOcHpuATHN». Ero mepBas nmosunusa ka-
caerca mHeHuA W. Kanra o «1paBoBO# cTOpoHE mPoOJIEeMBI peBoJrouu» . Ecin
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aHAJIM3WPOBATh KAHTOBCKME BO33PEHUS II0 YTOMY BOMIPOCY B IIEJIOM, TO OHU
«YCIIEIITHO CIIOCOOCTBYIOT» IIPEBPAIEHUI0 «IMIOJUTUYECKON MOHOMIOJMK B 6a3y
IIpaBa W AeJIalOT BOSMOMXHBIMHK H€ TOJIBKO JIETUTHMAIIMIO, HO XM Pa3BUTUE JIe-
TUTUMUPYIONIero cebsa mpaBoBoro mopsaaka». H. Jlyman cumraeTr, uTo BHaUaje
JMOJIXKHO OBITH TapaHTUPOBAHO MOBUHOBEHUE, MTa)ke HE3aBUCUMO OT COMePKaHUA
HOPM, M TOJIbKO TOT/Jla BJIACTh B COCTOAHWU OTPAHUYUTHL caMy cebs. «B aTom
Ha0JI0ZaeTcs OTKa3 OT IIPOCTHIX CBA3el MpaBa WM BpPeMeHM U IIEPeXOol K CeK-
BEHITNU, IIOCJEIOBATEJILHOCTH ITATOB: CIiepBa HACUJIVE, IIOTOM — IIPaBoO... JTO
03HAYaeT, UTO TOT, KTO XOTh KAK-TO 3aTPOHYT PEBOJIIOIMEH, He MOXKeT 00JIbIITe
HOJIOMKUTLCS Ha 3aKOHHOCTH CBOUX OMKUIAHUII: OH OyIeT BBIHYIKIEH CIEKYJIM-
poBaTh Ha ycIiexe UM IIpoBaJjie peBoJonuu. [eificTBue uam 6e3gelicTBre — BOT
B ueM Bompoc» [11].

Bropaa mosunusa H. Jlymana OTHOCHTEJNIbHO IIPABOBOTO BOCIPUATUSA 3a-
KJII0OYajach B TOM, YTO «IOPUAWYECKNE pelmIeHusa IpobjeM TOJKHBI Bcerza
COTIOCTABJIATHCA C PA3JUUYHLIMHU PE3YJAbTATHUPYIONIUMU pelneHuamMu». B Iep-
MaHUM OaHHasd TOYKa 3PEeHUdA YyTBEPAMJIACh B CBA3M C BBIIBUXKEHHNEM Te€O-
JIOTUYECKUX HNJIN (IJYHICI_H/IOHaJIBHBIX MEeTOOOB HMHTepPIIpeTalnuu. Bouee TOrO,
3ampumiajach gajke TaKasd TOUYKa 3pPeHUdA, COIVIACHO KOTOPOU BCe OIlEHKH,
B KOHEUHOM HTOTEe, NOJKHBI OMPAaBALIBATHCA uUepes mX IocjaeacTBua. Ho u
3lech «OIleHKa» IMMoApasyMeBaeT TO, UTO Oyaylllee BBIHOCUT CBOE€ pPeIlleHue O
mpaBe u OecmpaBuu, T. €. OyayIllee, KOTOpoe HaM He M3BECTHO U O KOTOPOM
MOMHO JINIIIb JoraabIBaThbCA.

Tperba nosunusa H. Jlymana KacaeTcsa COIMOJIOTMYECKOTO ITPABOIIOHUMAaHUA.
IIpruem ropuamuecKkas 3HAYMMOCTDL COIMMANBLHBIX HAYK SBJSETCA MUCKYCCHOH-
HOU TeMmoOil B I'epmanuu, Tak Kak B paMKaX COIIMAJbHBLIX HAYK CJIOKHO BBISC-
HUTHh (PYHKIIWIO HOPMBI ¥ CMBICJI JOJI)KEHCTBOBAHUA.

Ecnmu nna 9. I'yccepna B 00pa3oBaHUM CMBICJIA OMPENEIAIONUM ABJIAETCA
cosuHaHue cyobekTa [12, c. 124], To gna JI. BurreHinreiiHa CMbBICT ITOPOKIAETCA
He Ccy0OBEeKTOM, a OIpeAesIeHHON COIMMAabHO-SI3BLIKOBOM MPaKTUKOI, KOTOPYIO,
OMHAKO, MOXKET U MOJI’KEH OCYIIIECTBUTH TOJBKO CYOBEKT. OTO UPE3BBIUYANHO
BasKkHOe HabJOmeHne, T.K. CYOBEeKT OKa3bIBaeTCA HEOTJeJIeHHBIM OT CMbICJIA, HO
«BXOJIUT» B CMBICJI Uepe3 BbIpaKeHue.

Mo:xHO ckasaTh, uTo 9. 'yccepab u JI. Burreniireiid, IBUrasch IIPOTUBO-
IIOJIOKHBIMHU IIYTAMMU, B paBHOfI CTEeIIeHU OTKPBIBAIOT <<Cy6’B€RTHO€>> u3MepeHue
CMbICJA. ITO TTO3BOJISIET CeJAaTh BLIBO, UTO POJb BEIPAKEHUSI U POJIb CYOheKTa
B (hopMUpPOBAHUM CcMbIcJA He cayudaiima. OHa xapakTepusyeT «IpPUPOAY CMBIC-
Ja», a He 3aBUCHUT OT TOT'O MJIW WHOTO IOAXO0[a.

CMBICABI MOTYT CYIIeCTBOBATH OOBEKTMBHO, HE3aBUCHUMO OT CyO'BeKTa, HO
OHU BCeTa CO3JaHbI CYO'HEeKTOM U A3bIKOM. TakuM 00pasoM, HOBBIM CMBICJ TOJI-
JKeH TMPOMTH cHadaja uepes co3HaHUe CyOheKTa, a 3aTeM BOILJIOTUTHLCS B peuu,
YTOOBI CTATh TE€M, UYeM OH ecTh. CMBICJ IpefcTaeT KaK HIeaJbHO-00HeKTUBHOE
o0pasoBaHue: UAeaJTbHLIM, TOCKOJbKY HEJOCTYIIEH MO3HAHUIO C TIOMOIILIO Oopra-
HOB 1 YYBCTB, 1 06'beICTI/IBHLIM, IIOCKOJIBKY OOVH M TOT € CMBICJI MOKeT GBITB
00Hapy’KeH U IOHAT MHOTUMHU CyOBeKTaMu. IIpu 3TOM CMBICA — 39TO MMEHHO
TO 0o0pasoBaHMe, ¢ KOTOPHIM MBI HEIIOCPEACTBEHHO MMEeeM MeJi0 B IIpoIlecce Io-
3HAHUI.
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Tor daKT, UTO OLIPEAESNUTH OHTOJOTUUECKUI CTATYC CMBICJIA MOXXHO TOJIBKO
uepes PAaCKPHITHE MEXaHU3MOB ero 00pa3oBaHUs, JEeMOHCTPUPYET ¥ KOHIEIIIA
K. ITounepa. CMbIcs OJTyYaeT CBOe CYII[eCTBOBAHME IIOCPEACTBOM €TI0 BOILIOIIIE-
HUA B aA3bIKe. Takum o6pasoM, TOJBKO SBBIK 0J1arofapsA CBOMM BO3MOMKHOCTAM
obecrieunBaeT JAHHOCTH CMBICJIA JJIA HAIIETO MBINIJIEHUS U HAJbHEHITyIo pabo-
Ty MBICJIVI ¥ IIO3HAHUA ¢ PA3HOOOPABHBIMM CMBICJIOBBLIMU O0OPA30BAHUAMY.

Coraacuo ymozakiaiouenuamM M. Kanra m JI. Butrenmreiina, BHYTPeHHAA
¢dopmMa BBICTyIaeT KaK BaKHBINA CMBICIO00PA3YIOITUNA ¥ KOTHUTHUBHBINA KOMIIO-
"HeHT [13, c. 67-310]. B pamMkax ryMaHUTApPHOTO ITO3HAHUS BHYTPEeHHSAA opmMa
MOXKeT BBICTYIATh KaK CBOEOOPA3HBIN CUMBOJIN3M, CYITHOCTH KOTOPOT'O COCTOUT
B OOHApyKeHUU (PyHIaMEHTAJIHLHOTO IPUHITNIIA, BCEOOIEro 3aKOHA OIIOCPEJO-
BaHUs, O0YCJIOBIMBAIOIIETO COO0M IOCTPOEHUWE BCETO COLEPIKAHUSA KYJIBTYPHI.
BuyTpenuasa ¢opma obsazaer GOJBIIMMY BOSMOYKHOCTAMYU U KAaK CPENCTBO WH-
TepIpeTanuu, T. €. MOXKET PacCMaTpUBATbCA KaK 0cobasg METOMOJIOTHMYECKAasd
mpoIenypa, cxeMa WHTePIpeTaluy, HaIpaBJeHHAad HA YCTAaHOBJIEHWE U pac-
mudpoBKy cmbiciaa [14, c. 11, 15].

BeiBoasbl. IIpaBo cymiecTByeT a4 Hac Kak Hekad (opMma, mMerIniad OTHOIIIe-
HUe K OpobJjeMe HANPAKEHHOCTH MeKIY BPEeMEHHBIMU M COIUAIbHBIMU HU3Me-
PEHUSAMU U BBIIEPKUBAIONIAA 3Ty HAIPAKEHHOCTh Ja’Ke B YCIOBUAX IBOJIIOIU-
OHHOTI'0 POCTA CJIOYKHOCTY ¥ KOMILJIEKCHOCTU OOIIeCTBEHHOM CTPYKTYpHI. @opma
mpaBa BBIPa’KaeTcAd B KOMOWHAIIMM [BYX Pa3IUUYeHWUH, a MMeHHO: 1) Mozajb-
HOCTHU OXKUJAHWN «KOTHUTUBHBIN / HOPMATWBHEIN» W 2) KOoJa «3aKOHHBINA /
HEe3aKOHHBIHW» [15, c. 124]. Bce obmiecTBeHHBIE IPUMEHEHUA IIPaBa JeNCTBYIOT
B pPaMKaX 3TUX KOMOMWHAIIVI U Uepe3 HUX K€ BapbUPYETCA IPEIMETHBIA CMBICI.
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ITPOBJIEMA OBIPYHTYBAHHSA IOPUANYHUX HOPM

Pesiome

AHanigymoTrbea mpobaeMu oOIPYHTYBAHHSA IOPUAUYHOTO TIAYMAaUeHHS IPAaBOBUX HOPM
i BacTocoByBaHHA 3aKOHiIB. Po3KpuTa I[iKaBa METOHOJIOTiA TepMEHEeBTHUUHOI'O aHaJIi3y
npaBoBuX TeKcTiB. OGI'pyHTOBaHA MOKJIUBICTh CTBOPEHHSA €KCIIEPTHUX CHUCTEM, 3TATHUX
IpopaxyBaTU MOMKJIUBI TpaeKTopii pyxy Aitodyoro cy6’exra mo Tiei uwm iHImoi mimi y 3a-
JAaHOMY HOPMATHMBHOMY IPOCTODIi.

Kiarouosi cioBa: ropugnuse oOI'PyHTYBAHHSA, IPABO3aCTOCOBHA MifAJBHICTH, MOJIEJIIO-
BaHHA IPABOBUX CUTYyaIlili, iHTyITMBHEe IIpaBOBE UYTTs, HOBi CIIOCOOM IIi3HAHHS peajb-
HOCTI.
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THE PROBLEM OF LEGAL JUSTIFICATION

Summary

This article is devoted to the problem of the improving of legal interpretation of
legal norm and law enforcement. It was revealed the interesting method of hermeneu-
tics analysis of the text. It is grounded the resources of creating of the expert system,
which is able to calculate the admissible paths of the movement of the acting party to
one or another aim in the prescribed nominative space.

Key words: legal interpretation, law enforcement activity, designing of legal situ-
ation, intuitive legal sense, new method of cognition of reality.
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