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KaHAUIAT IOPUANUYECKUX HAYK, HOIEHT

Opecckuit HAMOHAJIbHBIN yHUBepcureT umenu V. 1. MeunukosBa,
9KOHOMUKO-IIPAaBOBOI (haKyJIbTeT, JeKaH

dpannysckuii 6yabBap, 24/26, Oxecca, 65058, Ykpauna

K BOITPOCY O FKOPUAMYECKOWM ITPUPOAE AAEATOPHBIX
(PUCKOBBIX) AOIOBOPOB

CraThsi TOCBSAIEHA WKCCJIENOBAHUIO IOPUANUYECKON HPUPOJbI 00sg3aTEJIbCTB U3
ajeaTOpHBIX (PHUCKOBBIX) JOTOBOPOB, X MeCTa B CHUCTEMe I'DaKJAaHCKO-IPaBO-
BBIX JOTOBOPOB, BBISIBJIEHUIO OCOOEHHOCTEN aIeaTOPHBIX (PUCKOBBLIX) JOTOBOPOB.
KaroueBsie ciioBa: rpaskJIaHCKO-IIPABOBOI JOTOBOP, aleaTOPHBIE (PUCKOBEIE) I0-
TOBODHI, KJIaccUMUKAIUs LJOTOBOPOB, YCIOBUS LOIOBOPOB, PHCK.

ITocranoBka mpo6saeMbl. [[151 BLIABICHUA CYTHU aJeaTOPHBIX (PUCKOBBIX) J10-
TOBOPOB HEOOXOAMMO PACCMOTPETH 00IIleTeoOpeTUYeCKHe BOIIPOCHI, KACAIOIIECT
HOHATUSA AoroBopa. IlomobHaA MO3UITMA OCHOBaHA HA TOM, UTO IpU (POPMUPOBA-
HUU JOTOBOPHBIX OTHOINEHUM, a TaKyKe JaJbHEHIeill peaJusalun UX comeprka-
HUA HeoOXOAUMO, IPeKJe BCero, MMeTh UeTKOe IIpelcTaBjieHre 00 OOIHUX II0-
JIOXKEHUAX JOTOBOPHOTO MpPaBa, UTO ABJIAETCA 3aJI0TOM YCIIEIITHOTO MPUMEHEeHUA
00IIUX HOPM K KOHKPETHBIM, MHAWBUAYAJTINSUPOBAHHBIM OTHOIIIEHUIM.

ITocranoBrka 3amaum. Ilesnbio HammcaHWS CTATbU SABJSETCA MCCJIETOBaHUE
IOPUANYECKON TPUPOIBI 005I3aTEIHLCTB U3 aJIeATOPHBIX (PUCKOBBLIX) TOTOBOPOB U
WX MeCTa B CHCTEeMe TPakJaHCKO-IIPABOBBIX JOTOBOPOB.

HN3io:xeHue ocHOBHBIX moaoskenuii. Coraacuo m. 1 cr. 626 K Vxpawwus!
JOTOBOPOM ABJIAETCA COTJIallleHWe ABYX WM 0oJiee CTOPOH, HAIpaBJIEHHOE Ha
yCcTaHOBJIeHNE, U3MEHeHNe WU IIPeKpalleHre rpaKIaHCKUX IpaB U 00a3aHHO-
creii. I3 mamHOTO OoIIpezesieHUsI MOKHO CAeJaTh BBEIBOJA O TOM, YTO Pedb HUAET O
moroBope-caenke. Kak yxaseisator M. 1. Bparuuckuii, B. B. Burpauckuii, «10-
TOBOPHI B X KaueCcTBe CAEJKHU, He OTJINUYAACh OT APYTUX IOPUAUUYECKUX (PAaKTOB,
He UMeT comep:kaHus. IMm obsamaeT TOJHBKO BO3HUKIIIEE M3 JOTOBOPA-CAETKN
JOTOBOpPHOE IIpPaBOOTHOIIIEeHUE» [5, ¢. 146]. ITO 0o3HAUaEeT, UTO IPU XapaKTepHu-
CTHKe JOTOBOpa KaK CHEJKHU JOJIPKHO o0paIriaTh BHUMaHue MMEHHO Ha JOTOBOP
Kak opugudyecKuil haxT, HOPOKIAIONINNA, U3MEHAIONINN WJIN IIPEKPaniaonii
camMo ImpaBooTHoIIeHue. I[IpaBa u 00A3aHHOCTY CTOPOH ABJAIOTCS CONEpPKaHUEeM
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WMEHHO JOTOBOPA-IPABOOTHOIIEHWA, a He JAOTOBOpa-caenku. Mcciaenysa Bompo-
CBI OTHOCHUTEJIBHO AOTOBOPA-CAENIKU, IPEXKIe BCEro, CIeAyeT yKa3aTh Ha HeoO-
XOJUMOCTh BBIpaKeHUsA Bosim cTopoH. CyTh Bompoca CBOAUTCA K TOMY, UTO He
BCerjga ImOHATHUA «COorviallleHHne» N «OOTOBOP» ABJAKTCA UIACHTUYHBIMU. Ecan
JIOTOBOP — BTO COTJIAINIeHWEe, TO He BCAKOE COTJIAIIIeHWEe IIPEeICTaBJIAET CO00M
IOTOBOP. B ropuanueckoil JuTepaType CYIIeCTBYIOT Pa3IUYHbIe CYKAEHUS II0
nanHoMy Bompocy. Tak, . B. HoBunkuii mosaraj, 4To «BbIpajkaeMasd KasKIou
13 CTOPOH BOJISI COOTBETCTBYET OAHA APYroil TaK, YTO MOYKHO NMPU3HATH, UTO B
clesiKke BbIpasKaeTcs coTrJiacOBaHHAs BOJA cTOPoH»[14, c. 95]. ®. U. I'aBse cuu-
TaeT, UTO «COTJIallleHWe BKJII0YAET W BCTPEUYHYIO BOJIIO, ¥ TOYKAECTBEHHOCTH»,
a TaK’Ke ONHOBPEMEHHO MpU3HaeT AOTOBOP OOIIMUM BOJIEBBIM aKToM [7, c. 85].
B. ®. {dxoBieB mCXOAUT M3 TOrO, UTO AOTOBOP — «ABYCTOPOHHAA WJIU MHOTO-
CTOPOHHAA CHEJKa, B KOTOPOIl IpaBa U 00A3aHHOCTM BO3HUKAIOT BCJIECTBUE
B3aMOCBA3aHHBIX COIVIACOBAHHBIX rB;eI'-/'ICTBI/II'-/'I ABYX HWJIN HECKOJIbBKHUX JINI[ —
cy0BeKTOB rpakgaHcKoro mpasa» [20, c. 90].

CyMMUpPys Bce MBJIO0KEHHBIE CYKIAEHUI, TIPUXOAUM K BBIBOAY, UTO UX MOXK-
HO IIOOEJINTHh Ha ABE I'PYIIIIbI TOYEK 3PEHUA: a) OMHU y4Y€HbI€ aKIIEHTUPYIOT BHU-
MaHMe Ha CYIITHOCTU COTJIAIlIeHus (COBIIaJeHNHN BOJU CTOPOH); 0) Apyrue yueHbIe
aKIeHTUPYIOT BHUMAaHUe Ha BHeIllHel (hopMe, KOTOPYIO cOIJiallleHNe IPUHUMA-
eT (yKasbIBaeTcA Ha eQWHBIN BojseBoii akT). CiemyeT o6paTuTh BHUMaHMWE, UTO
00e TPyImbl CY:KICHUM B MOJIHOM Mepe AAioT IPeICcTaBJIeHMe O paccMaTpuBae-
MOM IIOHSATUM, ITO9TOMY HET OCHOBAHWII OTBEPraTh KaxKoe-anbo u3 HUX.

BrimrensioxkeHHOe JaeT OCHOBAHUSA OTMETHUTh, UTO JOrOBOP-CAEIKA «OIIpeje-
JIeT cofeprKaHue MPaBOOTHOIIEHUSA, MOPOKIEHHOTO BOJIEH 3aKJ/IIOUUBIINX €ro
cTopoH» [H, c. 168], a TakKe yKa3bIBaeT Ha OTJIMUYNTENbHBIA TPU3HAK JAHHBIX
CIeJIOK KaK opuandecKux (haKTOB — BBIPAXKEHUE BOJIU CTOPOH.

CresiaB BBIBOJ, O TOM, UTO C€JIKA-IOrOBOP — BOJIEBOE [eficTBUE, HeOOXO[MMO
OCTAaHOBUTBLCSA Ha IIpobJieMe O «IBYX (POPMUPYIOIIUX CHAEIKY-IOrOBODP 3JI€MEH-
Tax»: BoJie U BojemsbaABIeHuU. Kak ykaswiBaer M. . Bparunckuii, «oTMedeH-
Had npobiema npuobperaeT OOJIbINIOE 3HAUEHNE HEe TOJbKO IPU TOJKOBAHUU JO-
T'OBOpa, HO M IPUMMEHHNTEJIbHO K APYT'MM BOIIPOCaM, U IIPeXJe BCero CBA3aHHbBIM
C OCHOBAHUSAMU MIPU3HAHUSA CHEJOK (JOTOBOPOB) HEAENCTBUTENHLHBIMMU, & PABHO
C IIUPOKO MCIOJIb3yeMO MPAaKTUKON 3aKJIOUEHNS JOTOBOPOB Yepes3 IpPeICTaBu-
Tesaei» [5, c. 168].

WNuTepecHBI cy:KIeHUA YUEHBIX 110 fanHOMY Bomrpocy. Hampuwmep, B. II. ITax-
MAaTOB T0JIaraj, YTO eCJIM BOJISI PACIO3HABAEMaA, a ee MO/JIMHHBIN CMbBICT MOYKET
GBITB BIIOCJIEACTBHUU YCTAHOBJIEH, IIPW BOSHNKHOBEHHNHU CIIOPA HYXHO CUUTATBCA
uMeHHO c BoJeit [18, c¢. 8—9]. U. B. HoBunkuii ykassiBaJa Ha HeOOXOJUMOCTh
MOJIKHBIM 00pPa30M IIPOSIBJIEHHOI (BBISBJIEHHON) BOJM, NHAUE HEJIB3S CYIUTH O
ee (Bosm) comep:xkanuu [14, c. 22]. M. U.Bparunckuii yKasbIBaj, UYTO «OCHOBY
CIIeJIOK COCTaBJISAET AEUCTBUTEJIHbHO BOJIA. VIMEHHO OHa CO3LAaeT CHEJIKY, W I03-
TOMY-TO CIAeJKAa CUMTaeTCcA BOJEeBBIM akToM» [5, c. 169]. Cy:xxmeunme M. U. Bpa-
THHCKOI'O {ABJIAETCA BEPHBIM, IIOATBEPXKIAECHMEM TOMY MOTYT CIYXHUTHb IIOJIO-
JKeHUA O INPU3HAHUU CHOEJIOK HeﬂeﬁCTBI/ITeJIbeIMI/I B CHJIy X MHHMOCTHU HNJIU
npurBopHocTu. Kak M3BeCTHO, B CJyuyae MHUMOCTH CAEJIKN BOJIU YUYaCTHUKOB
BoOOIIle HeT (CHeJIKa COBEpIIAeTCS IJIA BUIA, CO3AATh IOPUAWUYECKUE IIOCJIEH-
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CTBUSA He SBJIAETCS IeJIbI0), B CJIyYyae HPUTBOPHOCTH CHEJIKU CTOPOHBI CKPHLIBA-
OT UCTUHHYIO BOJIIO, CAEJIKA COBEPIIAETCS IJIA TOr0, YTOOBI HPUKPLITH APYIYIO
(bakTuuecku coBepIinaemMyo caeaky). [Ipu sTom Heslb3d CTAaBUTH IOJ COMHEHUE
U BasKHOCTh BOJIEU3'BSABJICHUA, TIOCKOJBKY «CHEJIKA — 9TO MeicTBUe», T. €. pe-
3yabTaT Boau (BosensbsaBiaeHue). Eciu ke cTaBUTh BO IVIABY YIJIA TOJIBKO BOJIO
CTOPOH, COBEPIIAIOIINX CAEJIKY, TO MOMKHO IPUNTH K HEYTEIIUTEJIbHOMY BBIBO-
ny. B wactHOCTH, €ciiu CyJ CTABUT BIEPENY BOJEU3BABJIEHUSA BOJIO, 9TA €0 KC-
XOmHAS IMOSUIMUS MOXMKET IIPUBECTU K OIMACHOM IJisi 000pOTa HEOIIPeIeIeHHOCTH:
BCAKHUI pas, 3aKJIYNB JOrOBOP, OO MOJHOTO €ro IPeKpallleHusi CTOPOHA TOJIK-
HA ollacaThbCA IIOCTYILIEHUSA OT KOHTPareHTa TPeOOBaHMS IIPU3HATDL JOrOBOP He-
IeHCTBUTEIbHBIM, CCHLIAACH HA TO, UTO «CHAeJaJ He TO, UTO XOTeJ (XOTes U MOT
caenaTth)». [ToaTomy abCOMIOTHO BEePHBIM OyAeT MOAXOJ K paspelieHuio TaHHOMi
mpo0bJsieMbl, KOTZa «CIAeJKa MpeAcTaBaseT co00ii eTUHCTBO CyOHEeKTHUBHOTO dJie-
MeHTa — BOJIM M 00BeKTUBHOTO dJeMeHTa — W3bABJIEeHUSI Boau» [18, c. 24].

st ameaTOPHBIX IOrOBOPOB COENUHEHNE CYO'BeKTHBHOIO WM O0BEKTHUBHOIO
9JIEMEHTOB, T. €. BOJIM W BOJIEU3bABICHUS, ABJISETCA HEMAJIOBAXKHBIM. ApKUM
IPUMEPOM MOXKET CIYKUTh JOTOBOP IOKU3HEHHOTO COAEPyKAHUA, I'le HOJMKHA
OBITH YETKO BBIPAKEHA BOJIS OTUYKIATEJSI MMYIIECTBA II0 JOrOBOPY, & TaKIiKe
¥ npuobpeTaTesis JaHHOTO UMYINecTBa. BoJid mocieqHero JOKHA BhIPAKATHCSA
HE TOJIbKO OTHOCHUTEJIBHO IIPUOOPEeTeHUA B OyAyIeM MMYIIECTBA OTUYKIATEN,
HO M OTHOCHUTEJILHO BBIILIATHEI €My MATEePUAIbLHOIO CONEPIKAHMS.

Enre onuH HeMaIOBasKHBIN BOIIPOC, CBA3AHHBIN C TOTOBOPOM-CAEJIKON — BTO
BOIIPOC 00 OCHOBAHWMSX IIPU3HAHUSA €ro HeNelCTBUTENbHLIM. Kaxk yKasbIBaeT
0. B. I'yTHUKOB, «OCHOBaHWEM HEIEeHCTBUTEJIbHOCTH HAJ0 CUUTATh HMPUUUHY,
II0 KOTOPOM HACTYIAeT HeNeNCTBUTEJIBHOCTb, TO €CThb HIOPUIUYECKM 3HAUMN-
MbIe 00CTOATENbCTBA (IOpUAMUYECKNEe HEIOCTATKM), BJIEKYIIHe 3a co00oll Hemel-
CTBUTEJLHOCTD craenkm» [8, c. 23]. Takike ciaemyer oOpaTUTh BHUMAHUE, UTO
IefCTBUTEJBLHOCTD COEJIKU 3aBUCUT OT IeMCTBUTEJILHOCTH O0PAsyIOIINX ee dJie-
MEHTOB, <«IIO9TOMY Heﬁ[eﬁCTBI/ITeJIBHbIe COeJIKH MOTYT GBITB CrpynnupoBaHbI B
3aBUCUMOCTHU OT TOTO, KAaKOI M3 3JIEMEHTOB CAEeJIKM OKa3aJca medeKTHBIM» [13,
c. 245]. Takum 06pa3oM, BBHIIEJIAIOT:

1) coeKku ¢ mOpoKaMu B cyObeKTe: IepBas I'PyNIa STUX HeAeHCTBUTEeIbHBIX
CIeJIOK CBSI3aHA C HeAeeCHOCOOHOCTBIO IPasKIaH; BTOpPAas IPYIIa CBA3aHAa C Ipa-
BOCTIIOCOOHOCTHIO IOPUAUUECKUX JIUIIL;

2) coenKu ¢ MOPOKAMM BOJIM: IIepBasd T'PYIIa — 9TO CHAEJTKHU, COBEPIIEeHHBIEe
0e3 BHYTpPEHHelN BOJIM HA COBEPIINEHWE CAEJKH; BTOPasA IPylna — CIEeJIKH, B
KOTOPBIX BHYTPEHHASA BOJISA C(DOPMUPOBAJIACH HEIIPABUJILHO;

3) CoeJIKU C IOPOKAMHU COAEP:KAHUA — 9TO CHEJKH, KOTOPbIe MPU3HAITCS
HeJeCTBUTEIbHBIMY BCJIENCTBUE PACXOMKIEHUSA YCJIOBUM CHEJIKM ¢ TPeOOBaHM-
AMMA 3aKOHa W MHBIX IIPABOBBIX AKTOB, B TOM 4YHCJIE MHMMBI€ W IIPUTBOPHEIE
CIeJIKH;

4) coesku ¢ mopokamMu ()OPMEI, T.e. HECOOIIOIeHNE YCTAHOBJIEHHON 3aKOHOM
00 TMPOCTOM MHUChMEHHOM, 11160 HOTapuaJIbHON (GOPMBI CHEIKHU.

HocTaTOYHO BAYKHBIM SABJISETCSH OIPENE/UTb MOPSIIOK 3aKJIIOUEHHUS IOTOBO-
POB, KOTOPLIH ObLI ObI YHUBEPCAILHBIM [IJISI BCeX BUAOB IPakKIaHCKO-TTPABOBBIX
JIIOrOBOPOB, BKJIIOUAsl M ajleaTOPHBIe AOroBOpPEI. IIpolecc 3axaHOUYeHUS TOTOBO-
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POB IpefoIpesiejieH caMO IIPUPOJOM COOTBETCTBYIOIIEM KOHCTPYKIIUN: €CJIU
CMBICJI JOTOBOPA COCTOUT B COTJIAIIIEHWU, TO TEM CAMBIM €r0 3aKJIUeHUe MpPej-
moJiaraeT BbIpasKeHWe BOJIM KarKAOUW M3 CTOPOH M, caMoe IJIaBHOe, COBIIAJeHUe
aroit Bosm. U, xak mumter H. . EropoB, «aasa Toro 4ro6bl CTOPOHBI MOTJIA
IOCTUTHYTH COTJIAIIIEHWS M TeM CAMBIM 3aKJIOUUTH JOTOBODP, HEOOXOAMMO, IO
KpaiiHeii mepe, 4TOOBI OffHA U3 HUX CHAeJajia IPeAJIOKeHre O 3aKJI0UeHre [0ro-
BOpa, a Apyras — MOpUHAJNA 3TO mpeajokenue» [10, c. 513]. B ropuguueckoii
HayKe 3THU [Be CTaJUM WUMEHYIOTCS o(deprToii M aKIienToM. JTO O3HAYAET, UTO
mpeaIoKeHne 3aKJIIOUYUTh JTOTOBOD MMEHyeTcsi oepToii, a IPUHATHE TaHHOTO
MPeAJI0KeHNsT UMEeHYeTCA aKI[eITOM.

TpeGoBauusa K odepre mocTaToyHo cTporue. B yacTHOCTH, odepra JOIKHA
OBITH MOCTATOYHO OMPE/EJEHHOM M BBIPAYKATH ABHOE HAMEpPeHWe JIUIla 3aKJ0-
YUTH AOTOBOP; oepra AOJIKHA COZEPIKaTh BCe CYIEeCTBEHHbIE YCIOBUSA JOTOBO-
pa; odepra moJKHA OBITH OOpaIleHa K OJHOMY WX HECKOJbKUM KOHKDPETHBIM
aunam. Kax ykaseiBaer A. A. IIymmkuH, «IpejioKeHne 10 eTo MIPUHATUSI caMo
mo cebe He CO3[aeT AOTOBOPA.. OHO CBA3LIBaeT odepeHTa B TOM CMBICJIE, UTO
IIPU IPUHATUN IIPEAJIOKEHUA AKIEIITAHTOM JOTOBOD CUNTAaEeTCA 3aKJIIOUYEHHBIM »
[15, c. 365]. Kak BumHO, oepTa — 5TO IMPOABJIEHUE BOJU OJHOM CTOPOHBI, KO-
TOpas HalpaBJeHa Ha 3aKJIOUYeHUe AOT0BOpa.

AxI1enT B TaKo# Ke Mepe BbIpasKaeT BOJIIO JWIla, KaK u npeiokenue. Kak
numietr M. . Bparunckuii, «TpeboBaHUA K aKIIENITY BBHITEKAIOT U3 €ro 0COOeH-
HOCTell KaK pedieKTOPHOTO BoJiendbsaBieHus. CTaHAapTHAA CUTYalus COCTOUT
B TOM, YTO aKI[eNT MPHUOOpeTaeT IOPUAUUECKYIO CHUJIYy, €CJIU OH IOJHBIHN, T. €.
BBIpa’KaeT omob0peHme BceMy, UTO yKasaHo B odepre, u 6€30rOBOPOUHEINH, T. €.
HEe COAEP:KUT HUKAKUX IOMOJHUTENLHBIX ycaoBuii» [, c. 202]. B KoHTeKcTe
MaHHOM pabOThI HET CMBICJa OCTAHABINBATHCA MOAPOOHO HA OIpeeIeHHBIX 0CO-
0eHHOCTAX MAHHOM CTaAVWM 3aKJIOUEHUS AOT0BOPA, MOCKOJBKY TeMa HAIero
WCCJIEJOBAHUS COCTOUT B OMPEAEJeHUN CYIIHOCTH OTAEJHHOT'O0 BUIA I'PaKIaHC-
KO-IIPaBOBOT'O JIOTOBOPA.

Obparasch K xXapaKTepUCTHKe IOT0BOpPa, HEOOXOAMMO OCTAaHOBUTHCA HAa
amajaunse JOTOBOPHBIX ycaoBuii. I3BECTHO, UTO «[OTOBOPHBIE YCIOBUS IIPEJICTAB-
JSIOT c000%i crmocob GumKcaluy B3aMMHBIX IIPaB U obs3amHOCTed» [5, c. 295].
Taxum 06pa3oM, ecjii pacCMaTPUBAThH I'PAKIAHCKO-IIPABOBOI JOTOBOP B Kaue-
CTBe MPABOOTHOIIIEHUS, IIpaBa U 005I3aHHOCTU CTOPOH SIBJISIOTCSA COAEPIKaHUeM
MPaBOOTHOIEeHUA. KCau jKe TOBOPUTH O COAEPIKaHWU JOrOBOPa, TO €r0 COCTaB-
JIAIOT JOTOBOPHBIE YyCJIOBUs. J[OrOBODHBIE YCJIOBUSI — 3TO «yCJIOBUS, Ha KO-
TOPBIX MOCTUTHYTO corjarmienme cTtopod» [10, c. 499]. HoroBopHbIe YCJIOBUS
OPUHATO O00BEeIWHATL B OIpelesieHHbIe T'PYINbl. B opuamuecKoil JuTepaType
BBIZICJIAIOT TPU TaKHe I'DYIIIBI: CYIIeCTBEHHBbIE YyCJIOBUI, O6BI‘-IHBIe YCJI0BUA N
cIIy4aiHbIe YCJIOBUS.

Tlo obiieMy MpU3HAHUIO, CYIIECTBEHHBIMU MPU3HAIOTCA YCJIOBUSA, HEOOXOAM-
MBbI€ U OOCTATOYHBIE OJIA TOIO, LITO6I>I JOTOBOP CUHUTAJICA 3aKJIYEHHBIM W TEeM
CaMBIM CIIOCOOHBIM ITOPOAMWTH IpPaBa W 00S3aHHOCTU CTOPOH. Kpyr cyiiecTBeH-
HBIX YCJIOBUII 3aBUCUT OT O0COOEHHOCTEH KOHKPETHOTO IOoTroBopa. B uacTHOCTH,
B OJIHOM M3 TUIOB aJIeaTOPHBIX JOTOBOPOB, JOTOBOPE MOKU3HEHHOTO COMEPIKa-
HUS, CYIIeCTBEHHBIM OyJeT ycJIOBHE O TOM, KaKoe MMYIIECTBO OymeT mepemaHo
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oTUyKIaTeJieM IIpuoOpeTaTesio, T. €. pedb UIAEeT O mpeaMeTe moroBopa. Abco-
JIIOTHO BEPHBIM SIBJIAETCS BBICKA3BIBAHME O TOM, UTO «0e3 OIpemeseHUs TOrO,
YTO SABJIAETCS IIPEIMETOM MTOTOBOPA, HEBO3MOYKHO 3aKJIIOUNTL HU OJWH JTOTOBOP»
[10, c. 499]. Takike K UHCJOY CYII[ECTBEHHBLIX YCJIOBUM OTHOCSTCA T€ YCJOBUS,
KOTOPBI€ Ha3BaHbl B 3aKOHE€ HWJIM HWHBIX IIPABOBBIX AKTaX KaK CYII€CTBEHHBIE.
B ropuamuecKkoil Hayke BBIIENAIOT UM TaKue CYIeCTBEHHBIE YCJIOBUSI, KOTOPHIE
HeOOXOAMMBI MIJIsI AOTOBOPOB OIpeleeHHOro Buaa. HeoOXOmAMMBIMU, a CTaJO
OBITh W CYIIIECTBEHHBIMU, AJIA JOTOBOPA MOMKM3HEHHOTO COAep:KaHuA OyIyT yc-
JIOBUA O NeHEKHOU OIleHKe MaTepHaJbHOTO obeclieueHUA oTuyKmaTensda. Kpome
TOTO, OYAYyT TMPUBHAHBI CYIIIECTBEHHLIMH T€ YCJIOBUSI, KOTOPHIE IO 3asdBJICHUIO
OI[HOﬁ 13 CTOPOH OOJIMKHBI 6BITI: AJOCTUTHYTBIMHM B COIVIAIIIEHWN.

B orinume oT CyIlleCTBEHHBIX BbIJEJIEHNE YCJOBUU OOBIUHBIX 1 CIAyYaHHBIX
IPOBOAUTCS TOJHKO B IOPUAUUECKOI JUTEpAType.

C. K. Mai1 ykasbIBaJ, YTO K YCJIOBUAM OOBIUHBIM OTHOCATCS T€, KOTOPbIE BBI-
TEeKalT M3 OTUCIIOSUTUBHBIX HOPM 3aKOHA U OﬁbI‘IaeB. Taxrxue HOPMBI MOTYT 1 HE
HaAWTH HUKAKOTO BBIPAYKEHUA B CAMOM JOTOBOPE M, HECMOTPSA HA 9TO, JOJIIKHBI
OPUMEHATHCA K IMOPOKIaeMbIM UM oTHomreHusaMm [12, c. 72]. I[Ipeamonaraercs,
YTO €CJW CTOPOHBI JOCTUTJIM COTJIAIIEHUS 3aKJIIOUUTL TaHHBIH JOTOBOP, TO TEM
CaMbIM OHM COTJIACUJINCH U C TEMU YCJIOBUAMU, KOTOPHIE COAEPIKATCA B 3aKOHO-
JaTeJbcTBe 00 5TOM JOTOBODE.

CayualiHBIMU HA3BIBAIOTCA TaKWe YCJIOBUSI, KOTOPbIe U3MEHSIIOT JU00 JOIIO0JI-
HAIOT OﬁbI‘IHbIe YyCJI0BHUAA. BraroouyeHHBIMU B OOTOBOP OHM MOTYT GBITB TOJIBKO
mo coriarienuio cropod. C. K. Maii B OTHOIIEHUMN CIYyYaWHBIX YCJIOBUII BBI-
CKa3bIBAJICA CJAENYIONIMM 00pasoM: «..ClyYaWHBIMHU IIPU3HAIOTCA JOTOBOPHEBIE
yCJIOBUS, KOTOPHIe, He OyAy4Yr OCHOBHBIMU, HEOOXOAWMBIMU JJIsI BCeX BOOOIIE
clesioK (IOTOBOPOB) OMpeAeJIeHHOTO THIMA, COAepP’KaT COTJIacOBaHHBIE CTOPOHA-
MU II0JIOXKEHUs, KOTOPbIe MHOTAA He COBIIAJAIOT C AUCIO3UTHUBHLIMU HOPMAaMU
3aKoHa mam obwruaeB» [10, c. 72]. Cienyer OTMETUTH, UTO OTCYTCTBUE CIIydaii-
HBIX YCJOBUM, PAaBHO KaK W OOBLIUYHBIX YCJIOBUIi, He BJIMWAET HA MEHCTBUTEJb-
HOCTBH JoroBopa. Ho mMeeTcsa HEKOTOpPOe, OJHAKO OUeHb CYIIIeCTBEHHOe OTJINYNe
OOBIYHBIX YCJOBUII OT CIyYaWHBIX, 3TO TO, YTO CAydUaliHble YCJIOBUS Iprobpe-
TAIOT IOPUAUYECKYIO CUJY JUINh B CAydyae BKJIIOUEHUA WX B TEKCT AOTOBOPA.
H. JI. EropoB yKasbIBaeT Ha OTJNYMUE CIYUYAWHBIX YCJIOBUU OT CYIIIECTBEHHBIX
YCJIOBHUM: «B OTJIMYME OT CYIEeCTBEHHBIX, OTCYTCTBHE CJIYYANHOIO YCJIOBUS
JUIITL B TOM CJydYae BjeueT 3a co00i ImpuaHaHWe TaHHOTO AOTOBOpPa He3aKJIo-
YeHHBIM, €CJIM 3aMHTepecOBaHHAA CTOPOHA MOKAasKeT, UTO OHa TpeboBaJjia corJa-
coBaHms JaHHOrO ycaoBua» [10, c. 501].

B ropugmueckoii mayke, Ha 0ase DeTAJIbHOTO aHaJM3a CYITHOCTH BCEeX Tpex
TPYII JOTOBOPHBIX YCJOBUM, OBIIO BBHICKA3aHO CYKIEeHHE O TOM, UTO «...0CHO-
BaHUI JJIs BBIAEJNEHUS KaK OOBIUHBIX, TaK U CJAyUYalHBIX.. He OCTaercs» [,
c. 302]. Astop (M. 1. BparuHcKuit) TaHHOTO YMO3aKJIIOUEHNUA 000CHOBBLIBAET
9TO CYJKJAEHHEe CJEeNYIOIIMM 00pasoM: «HHKAKHX IPYruUX YCJIOBHUiII, KpOMe Cy-
IITeCTBEHHBIX, B JOTOBOpPEe He MOKeT ObITh. Bce Meso JUIIhL B TOM, YTO OIHU
YCJIOBUSI CTAHOBATCA CYIIECTBEHHBIMU B CUJIYy 00A3aTEIbLHOM IJIA CTOPOH MMIIe-
paTuBHON HOPMBI, TPeOYIOIell WX COTJIACOBAHUS, NPYTrHMe — B CUJY TOTO, UTO
CTOpPOHA BOCHOJIL30BaJIaCh MPEAOCTAaBJIEHHON MUCIIO3UTUBHON HOPMOM BO3MOIMK-
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HOCTBHIO, TPETbU — B CHUJIy CaMOI'0 XapaKTepa COOTBETCTBYIOIIeil JOrOBOPHOM
MOJeJU, a YeTBepThle — OJiaromaps MPUSHAHHON OJHOM M3 CTOPOH HEOOXOmu-
MOCTHY BKJIIOUEHUS UX B AOTOBOP» [5, c. 302]. BesycioBHO, mOm0o0HOE CYyKIeHTE
3acJy,KMBaeT BHUMAaHUS, OMHAKO aBTOP, OTBEPTasA B OIpPeeeHHONH CTEeIIeHU BbI-
nejieHUe OOBIYHBIX M CIAYUYAWHBIA yCJIOBUI, KaK CAMOCTOATENLHBIX KAaTeTOpHid,
TeM He MeHee, BBIJeJAeT OT/JeJbHbIe BUIbI CYII[eCTBeHHBIX ycioBuii. Ilomobuasa
TOYKA 3pPeHUs, IO HAIIeMy MHEHWIO, He ABJAETCA AOCTATOYHO PAIlMOHAJIBLHOI,
TaK KaK 1 OﬁbI‘IHbIe, n Cﬂy‘{aﬁHbIe OOT'OBOPHBIE YCJIOBUA MMEIT MECTO MMEHHO
KaK OTHeJbHbIe KaTeropuu. B uacTHOCTH, JomycKaeTcAd He BKJIOUYATH B TEKCT
IOTOBOpa Te YCJIOBUS, KOTOPbIE ABJIAIOTCS OOBIUHBIMU IJIsI JAaHHOTO BUAA IO-
TOBOPHOTO 00A3aTeJbCTBA, TEM He MeHee JOTOBODP BCTYIUT B 3aKOHHYIO CHJIY.
A ecau :KXe CTOPOHBI HE COTJIACYIOT TOJIOXKEHUS OTHOCUTEJIbHO IIPeaMeTa JOTOo-
BOPa, KaK CYIIeCTBEHHOI'O JOTOBOPHOTO YCJIOBUSA, TO JOTOBOD B 3aKOHHYIO CUJIY
He BCTYIIUT. HOBTOMy HeJIb3d OTKA3bIBATHCA OT OEJIEHUA OOTOBOPHBIX yCJIOBI/Iﬁ
Ha YKas3aHHbIe I'PYINILL.

Takum 06pa3zoM, KPaTKO OXapaKTepU30BaB OOIIME IOJIOKEHUSA OTHOCUTEND-
HO TPaKIaHCKO-IIPABOBBLIX MOTOBOPOB, MOYKHO C YBEPEHHOCTHIO YTBEP:KIATh,
4YTO PacCCMOTPEHHBIE AaCII€EKThbl B IIOJIHO Mepe IPMMEHMMBbI M K aJjieaTOPHBIM
(PUCKOBBIM) OTOBOPaM.

Ompenenas MeCcTo aJieaTOPHBIX JOTOBOPOB B CHCTEME I'PaKIaHCKO-IIPABOBBIX
JIOTOBOPOB, IIPEXXJe BCEr0, CIeNYeT yKasaTh, UYTO KJACCUMUKAIUA JOTIOBOPOB
CTPOUTCS IO TMPUBHAKY TUXOTOMUU, T. €. AeJieHus HamaBoe. Ilo obireMy mpaBu-
Jy BCe T'PaKIaHCKO-TIPABOBBIE AOTOBOPHI IO MJAaHHOMY NPU3HAKY AeJATCA Ha:
OIHOCTOPOHHME, IBYCTOPOHHME; peajbHbIe, KOHCEHCyaJbHbIe; abCTpaKTHBIE,
KaysaJbHble; BO3Me3OHbIe, 0e3BO3Me3IHble; KOMMYHHKATHUBHBIE (MEHOBEBIE),
ajleaTopHbIe (PUCKOBBIE); B MOJHb3Y CTOPOH MOTOBOPA, B MOJL3Y TPETHETO JIUIA;
TJaBHBIE, TOIOJHUTEJbHBIE; YCIOBHBIE, 0€3YCIOBHEIE.

Taxkum obpasom, B 00IIell cucTeMe TpakIaHCKO-IIPABOBBLIX MOTOBOPOB aJiea-
TOpHBIE (PUCKOBBIE) JOTOBOPHI «UAYT» B CBA3KE C KOMMYHMKATUBHBIMU (MEHO-
BBIMH) JOTOBOPaMU.

ITo obmienmpuHATOMY ITPABUJIY ajieaTOpPHbIE (PUCKOBBIE) JOTOBOPHI 03HAUAIOT,
YTO BBITOJIa WJIY IIOTEPSA CTOPOH HE MOYKeT OBITH OIIpeieieHa B MOMEHT 3aKJIioue-
HHUA JOTOBOPOB M 3aBUCUT OT HACTYILJICHUA WJIN HEHACTYIIJIEHUA TeX WMJIWM WHBIX
00CTOATENHLCTB (IOTOBOP CTPAaXOBaHUS, MOTOBOD IOKM3HEHHOTO COMEPIKAHM).
HO,Z[ KOMMYHHNKAaTUBHBIMHA (MeHOBBIMI/I) OOTrOoBOpaMu IIOHMMAETCd, UTO BBIrO4a
WJIN TIOTePA KasKAO0M CTOPOHBI MOXKET OBITH OIleHeHa B MOMEHT BOSHUKHOBEHUS
IoroBopa (IOTOBOp KYIJIM-TIPOJAKU, MoApaAxa u T. A.) [4, c. 187].

Kax Bupgmo, mesieHune yKasaHHBIX JOTOBOPOB OCYIIIECTBJSETCS B 3aBUCHMO-
CTU OT BO3MOXKHOCTHU (MJIT HEBO3MOKHOCTH) OIPEIEIUTh B MOMEHT 3aKJIIOUeHU S
JOTOBOpAa BBHITOABI mau morepu cTopoH. Ilo muenuio WM. Tumy, «mo IpusHaKy
oImpefiesieHUs TIPENOCTaBJIEHUS B CUCTEeMe 00s3aTeJbCTBEHHBIX OTHOINEHUI ITe-
Jecoo0pa3Ho BBIMEJIUTH MBE I'PYIILI 0043aTEILCTBEHHBIX OTHOIIEHMI: HalpaB-
JeHHBbIe Ha KaTeropuuecKoe ompeneeHe CAMUM OCHOBAHUMEM IIPEeJOCTaBIeHNUA,
U 00g3aTesIbCTBA C HEUETKO OIMPeAesIeHHBIM IIPeJOoCTaBJIeHeM Ha MOMEHT BO3-
HUKHOBeHUA obOas3aTeabcTtBa» [16, c. 65]. O. C. Modde momxommna K xapak-
TEPUCTUKE AJEeATOPHBIX IOTOBOPOB CJEAYIOIMMM 00pPasoM: «ajeaTOPHLIMU Ha-
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3BIBAIOTCSA JOrOBOPBI, KOTOPbIE, OyAydYM BO3ME3IHBIMIU, KOHCTPYUPYIOTCA TaK,
YTO 06beM BCTPEUHOTO HMPEeAOCTaBJICHMS, KOTOPBIN IPUHAAJICKUT OJHOMU U3 CTO-
POH, OCTaeTcsi HEM3BECTHBIM, IIOKA HE HACTYIHUT OOCTOSTENLCTBO, BHI3BAHHOE
ero OKOHUYATEJIbHO ONPEIEINTh.. HECIM K aJleaTOPHBIM AOrOBOPAM IIOAXOIUTH
¢ cyry00 KOMMepUYeCKOM TOUKU 3PEeHUs, TO Ha IePBHIN IJaH Y HUX BBLICTYIAET
OIlpeleJIEHHBINA JJIEMEHT PHCKA, KOTOPBLIM OeperT Ha cebs KakIas U3 CTOPOH,
TaK KakK IMOJHOCTBIO TOCTOBEPHO, UTO ONWH WJIM HMHON KOHTPAreHT (PpaKTUIECKU
IIOJIYUYUT BCTPEUHOE IIPeJOCTaBJIEHNE MEHBIIIETrO O6’BeMa, yeM MM CaMUM IIpeno-
craBieHo» [11, c. 295].

Kak BuaHO, OCHOBOIIOJIAraOIUM IIPU3HAKOM B aJleATOPHBIX JOrOBOPAX SB-
JIAeTCS UX PUCKOBBIA xapakTep. IlosToMy HEOOXOZMMO paccMOTPETh IIPOBJIEeMY
PHCKa B JOrOBOPHOM 00s3aTeIbCTBE.

Kax ykaseiBaer [[. A. Apxunos, «CTa0MIBLHOCTD IPaKIaHCKOTO 000pOoTa, II0-
HUMaeMas KaK HeyKOCHUTeJbHOe cO0JIIoMeHe TPUHATHIX Ha ce6sa 060513aTeIbCTB,
SABJISIETCSA CAMOCTOSTEJIBHOM IEHHOCTHI0 M CMBLICJIOM MHOI'MX YaCTHOIIPABOBBIX
uHCTUTYTOB. ONHAKO BO BpeMs IelicTBUA 00S3aTeNIbCTBA €ro CTOPOHBLI MOTYT
CTAJIKUBATHCA C OOCTOSATEJIBCTBAME, IIPEISATCTBYIOIMMU OOJMKHUKY OCBOGO-
IUTHCS OT TMPUHATON Ha cebsa 00A3aHHOCTH HAAJEKAIIUM WCIIOJHEHUEM. IJTO
00yCJIOBJIEHO TE€M, YTO B OCHOBE OMHAMHUKMK IIPABOOTHOIIEHUS MOTYT JIEXKATh
opugunYecKkre (paKThl, HACTYIJIEHHE KOTOPBLIX BO MHOIHX CJIy4YasX HE TOJBKO
HE 3aBHCHUT OT BOJIH JOOPOCOBECTHBIX YUYACTHUKOB, HO M IIPOTHUBOPEUUT eii» [3,
c. 358]. B xauecTBe pucKa MOPOI0 pacCMaTPUBAIOT COUETaHMWE OYKUAAEMOI Be-
JIMYVHBI TPUOOPETeHUA NN yIepda 1 BEPOATHOCTU OXKUIAEMOTO UCXOoa. YKa-
3aHHBIN IIOAXOJ B OIIPeAEJEeHHON CTENeHU IIEpPeceKaeTcd C XapaKTEPUCTUKOM
aJleaTOPHBIX AOT0BOPOB, maunHoi O. C. Uodde.

B pabore «Puckosiorusi» yKasaHo, 4TO IIOJ PHUCKOM CJIEOyeT IIOHUMAThL «CHU-
cTeMy OeHMCTBUH MO IeJIEIOJAraHuio ¥ I[eJIeOCYINEeCTBICHUI0 ¢ HAJIUYNEM MIPO-
THO3HBIX OII€HOK IIO0O BEPOATHOCTU ONOCTUMEHHNA IIOCTABJIEHHBIX U PEIllaeMbIX 3a-
mau». B aToii jKe paboTe BBIAEAAIOT MPU3HAKY pUCKa: CyOhbeKTUBHBIN XapakTep,
TaK KaK B OCHOBEe BHIOOpA KOHKPETHOTO THUIIA AeHCTBUM JIEMKUT CyOheKTUBHAA
OllEHKAa KOHKPETHOI'O YeJIOBEKA; BEPOATHOCTH; COIPSKEHHOCTL C HeATeIbHO-
CTBIO; IPOrHO3UPYyeMOCTb. Takum 00pas3oM, PUCK, SIBJIASACH OIPeIeIeHHLIM IPO-
IleccoM, CYIIEeCTBYeT KaK Ha CTaguM BLIOOpa pelleHus, TaK M Ha CTALUU ero
peanmuzaruu. A. II. AJIbruH Tak onmpenessieT PUCK: «PUCK — BTO AeATEIHLHOCTD,
CBSIBAHHASA C IIPEOJOJIEHNEM HEOIIPEIeJIeHHOCTH B CUTYAIlMU Hens30eXHOTO BbI-
0opa, B IIPOIlecce KOTOPOI MMeeTCs BO3MOXKHOCTD KOJIMYECTBEHHO U KaueCTBEeH-
HO OIIEHUTDL BEPOATHOCTH IOCTHMIKEHUS IIPEAII0IaraeMoro pesyJjbTaTa, Heyoaun
¥ OTKJIOHEeHUSA OT meau» [2, c. 19—20]. OcobeHHO IBHO MPOCTIEKUBACTCA NCTUH-
HOCTh JAHHOI'O IOAXOIAa K OIIPeIe/IeHMIO PHCKA B TAK HA3LIBAEMBLIX IOr0OBOPaX
«Ha pasHUIy» — OUPKeBBIX noroBopax. Kak ykaswiBaer II. II. ITutoBuy, «m0-
TOBODPHI «Ha pPasHUIy» — Hambojsee PACIIPOCTPAHEHHBIN BUJ aJ€aTOPHBIX OUp-
JKeBBIX IOrOBOPOB, KOTOPBIE OCYIIECTBJIAIOTCA C IeJIbI0 UI'PEI HA KYPCOBOIl pas-
HUIe ¥ UCIOJHSIOTCSA HEPEeIKO B BUE IjIaTerka pasHHUIILI Kypca» [17, c. 252].
K. JlymopoBa OTHOCHUT K PasHOBUIHOCTH MOAZOOHBIX JOrOBOPOB (hbIOUEPCHBIE
KOHTPAKTEI, IO KOTOPHIMM IIOHHMAIOT 3aKJIOUEHHBIE B OIEPAIlMOHHOM 3aJie
TOBApHOM OWPIKYM CTaHZAPTHBIE AOTOBOPHI KyIiu (Ipojasku) ToBapa uiau Gu-
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HAHCOBOTO WHCTPYMEHTa O0YCJIOBJIEHHOTO KOJMUYECTBA M KauecTBa B OymyIem
[9, c. 7]. Cuenudura PbIOUEPCHBIX KOHTPAKTOB 3aKJIOUAETCA B TOM, UTO 9THU
OMpIKeBbIe OIEpPaIUy BCEraa, C OJHON CTOPOHBI, HAIOT IIMAHC IIOJYYUTh HOXOX, a
C IPYTO¥ CTOPOHBI — COIIPOBOMKIAIOTCS PUCKOM ITOHECTH YOBITKMU.

ITosmaraem HEOOGXOAMMEBIM IIPOJOJIMKUTE XapPaKTePU30BATh B JAHHOM KOHTEK-
cTe OUpPIKeBBIe MTOTOBOPHI, IMTOCKOJIbKY MMEHHO OHU ITO3BOJIAT YACHUTH CYTh OC-
HOBOITIOJIATAIONIEr0 MPU3HAKa BCEX aJIeATOPHBLIX JOTOBOPOB — PUCK.

B mopeBosonuoHHOM GMpIKeBOM mpaKTuKe Poccuu corsaiieHus «Ha pasHU-
Iy» CUYMTAJMCHh YCOBEPIIEHCTBOBAHHBIM BUJIOM CPOYHBIX AOroBOpoB. Ilpm co-
TJIAIIeHUIX «Ha Pas3HUIY» CTOPOHBI YK€ B MOMEHT 3aKJIIOUEHUS COTJIAIIeHUS
UMeJU B BUIY PasHUILY MeXIy ITeHO# 00yCJIOBJIEeHHON u KypcoBoii. IlopeBo-
JIIOITMOHHBIE PYCCKHME IUWBUJINCTBI AUCKYTHPOBAJIX IIO IIOBOOY HpOﬁJIeMBI OTO-
JKIECTBJIEHNSA DPUCKOBOT'O XapaKTepa COTJIANIEHWH «HAa PasHUIY» <«UTPOBBIM»
pHCKOM B JoroBopax asapTHBIX urp. I'. @. IllepieneBud oOpalrajg BHUMAaHUE
Ha TO, UTO «IIO CBOEI IIPUPOJe TaKkue COTJAllleHus — He UTO WHoe, KakK Iapu,
KOTOpOe BBIUTPBLIBAETCS TEMHU, KTO JYUIIle OCBEIOMJIEH OTHOCUTEIHLHO COCTOS-
HUS PBIHKA 1 00CTOSATEIHCTB, CIOCOOHBIX BAMATL Ha Hero» [19, c. 239]. Ognako
He BCe aBTOPHI IPUAEPKUBAIOTCA TOMOOHOTO MHEHUSA, TO €CTh UTO OMpPIKeBhIE
IOTOBOPHI cJelyeT cpaBHUBAThH ¢ aszapTHbiMu urpamu. Tak, II. II. ITutoBuu
yKasbhIiBaJl, YTO Ha OMp:Ke He UTpalOT M He JepsKaT mapu, a OIepupyIoT, cIie-
Kyaupyior. CIIeKyJIupyoT IpoJaBell U MOKyIIaTeJdb — OIWH PACCUUTHIBAET HA
TMOHMKeHue, IPYyTroii Ha moBbINIeHWe Kypca [17, c. 252—253]. Brimmeykasanuoe
TMOATBEPKIAeT HeOOXOAUMOCTh OTHECEHU A OMPIKEeBLIX JOTOBOPOB K BUAOBOI Ka-
TEeropuy ajJeaTOPHLIX JOrOBOPOB, TAK KaK HAJIMIIO PUCKOBLIA XapaxkTep HAHHBIX
JTOTOBOPHBIX OTHOIIIEHUH.

ToBopss 0 XapaKTepHBIX UepTaxX aJeaTOPHBIX TOTOBOPOB, HEJNb3sd HE OCTa-
HOBUTBHCA Ha WX <«YCJIOBHOM» IIPM3HAKE, TO €CTh II0 CBOEN KOHCTPYKIIUU aJjie-
aTOpHBLIE AOTOBOPHI IIPEACTABJIAIOT CO00# 0COOYI0 PasHOBUIHOCTH YCJIOBHBIX
cresok. JlamHBIM TPW3HAK TECHO CBA3AH C IPU3HAKOM PHUCKA B 3TUX IOTOBO-
pax, Tak Kak MMEHHO OT HACTYIJIEHUS WJIM HEeHACTYILJIEHUA Pa3JIUYHOTO Poma
00CTOSATENLCTB 3aBUCUT OKOHYATE/JbHBIA PE3YJIbTAT, TAK UYTO B «YCJIOBHOCTH»
W 3aKJIOYAeTCS <«PHUCKOBOCTB». A. A. IlymkwmeH mmcan, 4To «ycCJIOBHE — 3TO
Takoe OOGCTOSATEeIbCTBO, O KOTOPOM B MOMEHT 3aKJIOUEHUA CHEJIKN CTOPOHAM
HEeM3BEeCTHO, HACTYIUT OHO B OyayieMm (IIocjie COBEPINEHUA CAEeNKMN) WU He
HacTynuT. COOTBETCTBEHHO U YCJOBHBIMU HAa3BLIBAIOTCA COEIKH, IO KOTOPHIM
BOBHUKHOBEHNE, N3MEHEHNe WM IIPeKpallleHre MPaB W 00sS3aHHOCTEH MOCTAaB-
JIEHO B 3aBHUCUMOCTH OT HACTYIJIEHUS UJIW HeHACTYILJIEHUA B OYIyIlieM cOObITHA,
OTHOCHUTEJILHO KOTOPOI'0 CTOPOHAM HEM3BECTHO, HACTYIMUT OHO WJIHK HE HAacCTy-
out» [15, c. 215-216]. YcioBusa cyTh OTOBOPKY, BKJIIOUEHHBIE B COCTaB IOPUAH-
YeCKOM CHEeJKHU IO Bojie CTOPOH. KOHCTPYKIIMA YCJIOBHBIX CAEJIOK paspaboTaHa
PUMCKMMH IOPHUCTAMU. B COOTBETCTBUM C IIOJIOMKEHUSMHU PHUMCKOTO YaCTHOI'O
mpaBa yCJOBUE OTHOCHJIOCH K YMCJHY CJIYYaNMHBIX TPUHAIJIEIKHOCTEH CHEJTKHU.
B uacTtHOCTHM, B PEUMCKOM YacTHOM IIpaBe «ycJoBus morosopa (condiciones) —
9TO OyAyIlie M HeM3BeCTHLIE COOBITHS, OT HACTYILJIEHUS WJIM HEHACTYILIeHUS
KOTOPBIX B3aBUCUT BO3BHUKHOBEHMNE WJIMW TMpeKpallieHue IeHCTBUA TOTOBOpa».
YcaoBusa OBIBAIOT: OTJIaraTeJIbHBIE (CYCIEH3WBHBIE) — WCIOJHEHWE IOTOBOPA
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OTKJIQIBIBAETCS OO HAHHOTO COOBITHS, HO C JAHHBIM COOBITHEM IOPUANYECKVE
TIOCJIeICTBE BOSHUKHYT (HAIpPUMep, IOJOMKEHUS OTHOCUTEJIBHO JIOTEpeil); OT-
MEeHUTEeJIbHBIE (DE3OJIOTUBHBIE) — C HACTYILJIEHUEM 9TOT'O COOBITUA HE HACTYIAT
IOpUANYECKUe IIOCIEeCTBUL.

ITosTomy asieaTopHBIE ZOTOBOPHI BIIOJIHE MOKHO XapPaKTePU30BATH U C TOUKYU
3peHUA YCIOBHBIX CJIEJIOK.

BriBoasl. Ha ocHOBaHUM MBJIOMKEHHOTO MOYKHO CHEJIATH BBIBOJL O TOM, UTO
ajeaTOpHbIE NOTOBOPHI 3aHUMAIOT CYIIIeCTBEHHOE MECTO B CHCTEMe I'DaKJaHC-
KO-IIPABOBBIX JOTOBOPOB M K HUM IIPUMEHUMBI BCE IIOJIO}KEHUs, KaCAIOIUecs
aCIIeKTOB BOJIM M BOJIEUB'bABJIEHUSA CTOPOH, O0IIIEro IopAa Ka 3aKII0UYeHUs LOT0-
BOPOB, OCHOBAHUSA IPU3HAHUSA X HeNelCTBUTEJbHBIMU. KpoMe Toro, Hamnbosee
CYII[eCTBEHHBIMY IPU3HAKAMM AJIEATOPHBIX JOTOBOPOB ABJIAIOTCA MX YCJIOBHBIR
U PUCKOBBIN XapakKTep.
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B. 1. Tpy6a

OpmecbKuil HarionanbHuil yHiBepcuTer imeni I. I. Meunukosa,
eKOHOMiKO-IpaBOBUU (haKyJIbTET

dpannyspKuit 6yabsap, 24/26, Oneca, 65058, Ykpaina

OO0 IINTAHHSA ITPO IOPUAWNYHY ITPUPOAY 30BOB’SISAHD
3 AJIEATOPHUX (PU3UKOBHUX) 1OT'OBOPIB

Pe3srome
CraTTa mpuUCBsiU€HA NOCIIAMKEHHIO IOPUAMYHOI MPUPOAU 3000B’A3aHBL 3 ajleaTOPHUX

(pu3UKOBUX) AOTOBOPIB, IX MicCIlA ¥y cucTeMi IMBiJILHO-IPABOBUX AOTOBOPiB, BUABJIEHHIO
ocobauBOCTel ajleaTOpHUX (PUBUKOBUX) AOTOBOPIiB.

KarouoBi croBa: 1uBiIbHO-IIPABOBi [0Or0BOPH, ajieaTOPHI (PUSUKOBI) MOroBOpH, KJia-

cudikallia JoroBopiB, YyMOBHU [IOTOBOPY, PUIUK.

V. 1. Truba

Odessa I. I. Mechnikov National University,

Faculty of Law and Economics

Frantsuzkiy boulevard, 24/26, Odessa, 65058, Ukraine

ON THE QUESTION OF THE LEGAL NATURE OF THE OBLIGATIONS
OF ALEATORNYH (RISK) OF THE TREATY

Summary
The article investigates the legal nature of the obligations of aleatorynh (risk) of

the Treaty, their place in the system of civil law contracts, revealing features aleato-
rynh (risk) of the Treaty.

Key words: civil contract, aleatory (risky) contracts, the classification of contracts,

contract terms, risk.
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