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Problem statement. The evolution of the concept of occupation, the rules 
attached to it and the development of international law in general reflects 
all of the changes that were made in the track of historical events. Attempts 
have been made from the 18th century by international law to distinguish 
the difference between military occupation and territorial acquisition of a 
country. A clear distinction has since been established among the principles 
of international law after the end of the Napoleonic wars in the 19th century. 
These customary laws of belligerent occupation which evolved as part of the 
laws of war gave some protection to the population under military occupation 
of a belligerent power. 

Analysis of recent researches and publications. Modern literature pays 
much attention to the problems of the occupation. We would like to mention 
the works of B. Clarke, O. Ben-Naftali, A. M. Gross, K. Michaeli, A. Wy-
rozumska. Nevertheless, there remain a number of unsolved problems and 
unsettled questions. 

Paper purpose. The aim of this work is to define the notions of temporary 
occupied territories, determine the status of these territories and to respond 
to the following questions: what is the law of occupation, when does the law 
of occupation start to apply and what are the most important principles of 
governing occupation. 

Paper main body. Firstly, we would like to provide a list of documents and 
normative acts that contain rules relating to military occupation: the Hague 

© Plavich V. P., Petrovska V. S., 2014



64

ISSN 2304–1587. Â³ñíèê ÎÍÓ ³ì. ². ². Ìå÷íèêîâà. Ïðàâîçíàâñòâî. 2014. Ò. 19. Âèï. 4 (25)

Convention of 1907 further clarified and supplemented these customary laws, 
specifically within «Laws and Customs of War on Land» (Hague IV); October 
18, 1907: «Section III Military Authority over the Territory of the Hostile 
State.»; the Fourth Geneva Convention in particular — Section III: Occupied 
territories; Protocol I, which was adopted in 1977 as an amendment protocol 
to the Geneva Conventions relating to the protection of victims of internation-
al conflicts, defined as «armed conflicts in which peoples are fighting against 
colonial domination, alien occupation or racist regimes»; doctrinal sources of 
judicial decisions (derived primarily from the International Committee of the 
Red Cross (hereinafter — ICRC)). 

Articles 42 and 43 of the third section of the Hague Convention state that 
«territory is considered occupied when it is actually placed under the authority 
of the hostile army. The occupation extends only to the territory where such 
authority has been established and can be exercised. The authority of the legit-
imate power having in fact passed into the hands of the occupant, the latter 
shall take all the measures in his power to restore, and ensure, as far as possi-
ble, public order and safety, while respecting, unless absolutely prevented, the 
laws in force in the country» [2] 

The regulations of the second article of the Fourth Geneva Convention, 
which took place in 1949, apply to any territory occupied during international 
hostilities. They also apply in situations where the occupation of a state ter-
ritory is met with no armed resistance. The legality of any particular occupa-
tion is regulated by the UN Charter and the law known as jus ad bellum. The 
law of occupation is applied once a situation which factually amounts to an 
occupation takes place — whether or not the occupation is considered lawful. 

Therefore, for law of occupation to become applicable, there is no factual 
difference whether an occupation has received an approval of the Security 
Council, what its initial aim is, or indeed whether it is labelled an «invasion», 
«liberation», «administration» or «occupation». As the law of occupation is 
primarily motivated by humanitarian considerations, it is solely the facts on 
the grounds that determine its application. 

We argue that the legality of the phenomenon of occupation, as it relates 
to the function of managing the situation, is to be measured in relation to 
three fundamental legal principles: (a) sovereignty and title in an occupied 
territory are not vested in the occupying power. The roots of this principle 
emanate from the principle of the inalienability of sovereignty through actual 
or threatened use of force. Under contemporary international law, and in view 
of the principle of self-determination, sovereignty is vested in the population 
under occupation; (b) the occupying power is entrusted with the management 
of public order and civil life in the territory under control. In view of the 
principle of self-determination, the people under occupation are the beneficia-
ries of this trust. The dispossession and subjugation of these people violate 
this trust; (c) occupation is temporary. It may be neither permanent nor in-
definite [3, p. 554– 555]. 

We further argue that the legality of occupation, in its function to create 
an orderly space that is nevertheless distinct from the normal political order 
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of sovereign equality between states, is to be measured by its exceptionality: 
once the boundaries between the normal order (i.e., sovereign equality between 
states) and the exception (i.e., occupation) are blurred, an occupation becomes 
illegal. The nexus between the two functions is clear: an occupation that is 
illegal from the perspective of managing an otherwise chaotic situation is also 
illegal in that it obfuscates the distinction between the rule and its exception. 
Yet, the distinction between these two forms of illegality is important; the 
former is grounded in the intrinsic principles of the law of occupation, while 
the latter is extrinsic to this law and delineates its limits [3, p. 556]. 

A clear distinction should be drawn between occupation and acquisition 
of a territory. Acquisition or invasion requires complete subordination on 
behalf of the vanquished conqueror, which is then followed by the end of the 
military conflict and the cessation of sovereignty of the defeated state and 
the elimination of its legal institutions. Occupation, contrary to the above, 
is characterized by the preservation of power structures of the defeated state 
(even in exile) and the continuation of resistance and military operations 
against the occupying state. The rules relating to the occupation do not apply 
to acquisition (invasion). Therefore, if the occupation of the enemy’s territo-
ry is followed by complete and unconditional surrender and then by complete 
subjugation of the territory, the demise of the national military structures 
and the government, as well as the cessation of all forms of struggle against 
the occupational regime change, and the right of occupation is no longer ap-
plicable [4]. 

However, modern international humanitarian law is based around the prin-
ciple that the occupational law cannot be applied exclusively in cases where 
occupation is a result of resistance against the aggressor. This thesis, in 
particular, was adopted as one of the decisions of the Nuremberg Tribunal. 
Responding to the argument put forward by the defendant, it was claimed 
that the German Reich was not bound by the law of military occupation (in 
regard to the territories captured by Germany). The Court ruled that the doc-
trine of conquest does not apply to the notion of aggressive war. «According 
to the Tribunal, there is no need to decide whether the doctrine applies to 
occupation... where occupation is a result of war or aggression.» Therefore 
if an occupation of a territory or part of it is preceded by war of aggression, 
it is not recognized by international law, since it opposes ius contra bellum. 

The rules of international humanitarian law relevant to occupied territo-
ries become applicable whenever the territory comes under the effective con-
trol of hostile foreign armed forces, even if the occupation meets no armed 
resistance and there is no fighting [4]. 

The question of «control» calls up to at least two different interpretations. 
It could be taken to mean that a situation of occupation exists whenever a 
party to a conflict exercises some level of authority or control within a foreign 
territory. So, for example, advancing troops could be considered bound by 
the law of occupation within the initial phase of invasion of hostilities. This 
is the approach suggested in the ICRC’s Commentary to the Fourth Geneva 
Convention (1958). 
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An alternative and more restrictive approach would be to say that a situ-
ation of occupation exists only once a party of the conflict is in a position to 
exercise sufficient authority over enemy territory to enable it to discharge all 
of the duties imposed by the law of occupation. This approach is adopted by a 
number of military manuals [4]. 

The main principle of international humanitarian law of military occu-
pation is protection of those who are deprived of assistance from their own 
state. In this regard three basic legal issues exist. 

An issue exists between international and municipal law (with municipal 
law being the law of at least two states– the occupied and the occupying) due 
to this institute being a part of international law. 

A «mobility» problem lies in a situation where an occupational regime 
may be established or terminated in space and time depending on the course 
of unfolding events. In other words, due to rapidly changing circumstances, 
occupational law needs to be justified every time it is applied to a particular 
territory in a particular period of time. 

There is also difficulty in applying law of military occupation. There is a 
huge amount of specific situations and unsettled single issues. Convention-
al rules of international humanitarian law are difficult to apply to certain 
contemporary circumstances — unknown at the time of the adoption of the 
convention. Moreover, economic and political relations present at the begin-
ning of the twentieth century and at the time of the Hague Convention «Laws 
and Customs of War on Land», were absolutely different from ones present 
currently. An obvious fact, of course, is that literal interpretation and appli-
cation of the convention is hardly practicable in present circumstances. The 
question, however, remains: how far may a ruler of a court or any other en-
forcement authority derogate from the acts of the convention? 

Much of the Fourth Geneva Convention is relevant to protected persons in 
occupied territories and Section III «Occupied territories» is a section which 
specifically covers the issue. The following is stated: protected persons who are 
in occupied territory shall not be deprived, in any case or in any manner what-
soever, of the benefits of the present Convention by any change introduced, as 
the result of the occupation of a territory, into the institutions or government 
of the said territory, nor by any agreement concluded between the authorities 
of the occupied territories and the Occupying Power, nor by any annexation by 
the latter of the whole or part of the occupied territory. [5] 

Article 49 prohibits the forced mass movement of people out of or into 
the occupied state’s territory. Individual or mass forcible transfers, as well 
as deportations of protected persons from occupied territory to the territory 
of the Occupying Power or to that of any other country, occupied or not, are 
prohibited, regardless of their motive.... The Occupying Power shall not deport 
or transfer parts of its own civilian population into the territory it occupies. [5] 

The domestic law of occupying powers constitutes another source of legal 
obligations for occupying forces. Where there are a number of powers exercis-
ing control over adjoining geographical regions of occupied territory, differ-
ing domestic laws of the respective occupiers will create separate and distinct 
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obligations for each occupier. This may have a significant impact upon the 
overall administration of the occupied territory by creating different norms in 
different zones of occupation. For example, occupying troops from different 
states may be operating under different rules of engagement. Rules of engage-
ment set out the permissible methods for conducting military operations, and 
reflect the obligations of the relevant state under both customary and treaty 
law. Whilst not laws in themselves, rules of engagement enunciate the legal 
obligations of the respective military forces. 

One consequence of having occupation forces operating under different 
rules of engagement may be that procedures for dealing with crimes allegedly 
committed by soldiers from different states may vary significantly depending 
upon the nationality of the soldier under investigation. The domestic laws 
of the occupied territory itself constitute another applicable source of law. 
Municipal laws remain on foot during a military occupation unless suspended 
or repealed by the occupying powers. The occupier’s discretion to repeal or 
suspend laws of the occupied territory can only be exercised in a narrow set 
of circumstances. They include the removal of a local law that: (1) violates 
fundamental human rights, (2) is inconsistent with the effective administra-
tion of justice, (3) is inconsistent with the maintenance of law and order or 
(4) is an obstacle to the application of the 4th Geneva Convention itself. Most 
domestic laws do not fall fowl of the above criteria, and therefore escape 
repeal or suspension during a military occupation. Finite resources and the 
desire to maintain the status quo are factors that influence occupying powers 
to maintain most existing laws. Clearly, minimal disruption to civil society is 
promoted by non-interference with local laws, and this in turn furthers the 
public order and security objectives of the occupying forces. 

Occupying forces (like other persons present in occupied territory) are 
technically bound by local laws. None of the applicable treaties on occupation 
confer immunity on occupying forces from the jurisdiction of local courts. 
However occupying powers generally consider themselves to have such immu-
nity. [1] 

Protocol I (1977) («Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the Protection of Victims of International 
Armed Conflicts») has additional articles that cover military occupation, but 
a great deal of countries, including the U. S., are not signatory to this addi-
tional protocol. 

In the situation of a territorial cession as the result of war, the specifi-
cation of a «receiving country» in the peace treaty merely means that the 
country in question is authorized by the international community to establish 
civil government in the territory. The military government of the principal 
occupying power will continue past the point in time when the peace treaty 
comes into force, until it is legally supplanted. 

In most wars some territory is placed under the authority of the hostile 
army. Most military occupations end with the cessation of hostilities. In some 
cases the occupied territory is returned while in other cases the land remains 
under the control of the occupying power but usually not as a militarily oc-
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cupied territory. Occasionally the status of presences is disputed by a party 
to the situation. Military occupation is usually a temporary phase, preceding 
either the restitution of the territory, or its annexation. 

Conclusions. To sum everything up, the phenomenon of occupation is de-
fined as the effective provisional control of a certain ruling power over a ter-
ritory which is not under the formal sovereignty of that entity, without the 
volition of the actual sovereign. It is considered to be such according to the 
specificities of international law in regards to the notions of law of occupa-
tion. It should be noted that the qualification of the occupation as «illegal,» 
while it does not affect the continued application of both humanitarian and 
human rights law so as to avoid a legal vacuum and to offer protection to the 
occupied population so long as the illegal situation persists. 
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