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The article is dedicated to the problem of formation of international custom
on prohibiting killing of whales. The authors study the notions of «interna-
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Also the article analyzes whether the custom is formed as for the prohibition
of killing of whales and Japan’s attitude to this issue.
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Problem statement. The topicality of the problem is determined primarily
by the protection of the surrounding fauna. Over the last 15 years ruthless
trapping and killing of dolphins have taken place in Japan in Taiji cove. The
Japanese government provides 23,000 permits every year for the killing of
dolphins in coastal areas, which occur as the mass slaughter of cetaceans. Be-
sides, this problem affects human rights, as Japanese consumers eat poisoned
meat, but the Japanese government has made great efforts to hide it.

Analysis of recent researches and publications. To research that problem
the author worked with electronic recourses. And the major role in the work
given was played by the film «The Cove» [1]. It presents an ocean conserva-
tionist’s point of view. The film highlights the fact that the number of dol-
phins killed in the Taiji dolphin drive hunting is several times greater than
the number of whales killed in the Antarctic, and claims that 23,000 dolphins
and porpoises are killed in Japan every year by the country’s whaling indus-
try. It has drawn controversy over neutrality, secret filming, and its portray-
al of the Japanese people. Also the articles of such authors as Gopalakrishnan
Manazite [4] and Dmitry Desyaterik [5] are being searched. Their works are
widely dedicated to the unformed ban on killing of whales.

Paper purpose. The goals of this work are to determine what the custom
is in international law and its elements; to investigate whether the custom
is formed on the prohibition of killing whales in international law; if «yes»,
what elements prevail; to analyze Japan’s attitude to this issue; the concep-
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tion of «persistent objector», its role in the formation of the custom; to deter-
mine whether that custom should be formed.

Paper main body. To explore this issue, it should be noted that the custom
is usually created by a long application in relations between all or some states,
but not enshrined in an international treaty; it is a source of law in such cases
when relations are not regulated by an international treaty [7]. A necessary
condition for the recognition of the international source of law or custom, as
it is called, a customary rule of international law, is the recognition of all or
some of the states, expressed either in an active form or by abstinence (opinio
juris). Customs, which are based on the principles of equality and sovereignty,
bind on all countries. Other customs act for the member states which recog-
nized them.

It should be noted that the real evidence of whaling Norwegians come from
Scandinavia in the 1000 AD. From the Bay of Biscay whaling spread north
along the coast of Europe and to Greenland. In the following century the
Danes and later the British began to fish in waters of the Arctic. In the next
century whaling also started on the east coast of North America. In the first
half of the XIX century, it began in South Africa and the Seychelles [4]. In
Japan, this kind of fishing originated in the 1600s and continues today. There
is nobody to hinder whalers and complete extermination of entire populations,
such as the gray whale.

Only since 1986 the international ban on whaling for commercial purposes,
which monitors the execution of the special commission, has started to have
effect [3]. The International Whaling Commission (hereinafter — IWC) is the
global body charged with the conservation of whales and the management of
whaling. The IWC currently has 88 member governments from countries all
over the world. All members are signatories in the International Convention
for the Regulation of Whaling. This Convention is the legal framework, which
established the IWC in 1946.

Uncertainty over whale numbers led to the introduction of a moratorium’
on commercial whaling in 1986. This remains in place although the Com-
mission continues to set catch limits for aboriginal subsistence whaling [1].
Today, the Commission also works to understand and address a wide range of
non-whaling threats to cetaceans including entanglement, ship strike, marine
debris, climate change and other environmental concerns. Among all measures
of that Commission these are aimed: to complete prohibition of production
of certain types of cetaceans; to allocate certain areas of the world ocean as
«whale sanctuaries»; to establish quotas for cetaceans; to impose restrictions
on the size of harvested whales; to set opening and closing of seasons and
areas of whaling; to prohibit production of cubs fed by mother’s milk, and
female whales with calves.

In addition, it is obligatory to report, including fishing statistics collected
during harvesting biological information [3]. The IWC also initiates, coor-
dinates and sponsor research and publishes the results of cetacean research.
However, a lot of countries continue to hunt under the scientific programs.
Japan has also decided to continue to hunt in a similar way.
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In view of the latest data, the fishery gradually has reached its peak, and
some countries have taken the appropriate measures, however, Japan avoids
ecological catastrophe, and is only pretending.

At the last meeting of the IWC in Japan they brought a number of charges
in the largest whaling, where they stated that it was the way they fight pests,
which in turn were like people, being the apex of the food chain, absorb-
ing large amounts of fish. Why do they forget that people in this case are
«pests»?! For example, the gross world production of the fishery field in the
world in January-November 2014 amounted to 21 855.7 million AMD, which
is 25.3 % higher than the same figure for 2013 [6]. In this situation, it is
simply biological nonsense. It is obvious that the volume of fishing will be
reduced, and the reason is people and not someone else.

If the IWC lifts the ban on whaling for commercial purposes, the gap be-
tween supporters and opponents of a mining will be deepened. During the dis-
cussion at the meeting the organization for the protection of the environment
will watch for the monitor closely.

The most ardent supporters of lifting the ban are Iceland, Japan and Nor-
way, which come up with scientific purposes and catch thousands of whales
annually. Japan has long made no secret of the fact that all the meat of ma-
rine giants, allegedly murdered in the interests of science, gets on the table
of the Japanese [1].

In addition, it should be noted that the custom of the ban on commercial
whaling on a larger scale began to emerge in the 2000s. For example, the Cen-
tral Zoo Authority of India (CZA) banned maintenance of dolphins in captivity
in their country and declares that the nature of the Dolphins’ highly intel-
lectual and sensitive «and should be regarded as» non-human beings [5]. But
Japan still produces annually about 20,000 permits for whaling in the small
town of Taiji and the same number of dolphins each year during the hunting
season from September to May is destroyed or sold to dolphinariums around
the world for thousands and millions of dollars.

Besides, this custom ban was also formed primarily due to the following
facts: dolphin’s meat is considered to be a delicacy in some regions, but for
culinary delights, you can pay a lot. On the coast of Taiji, where dolphins are
found, there is a high concentration of mercury. According to the study by
the Health Sciences University of Hokkaido and Daiichi University’s College
of Pharmaceutical Studies, the concentration of mercury in the bodies of resi-
dents of Taiji is ten times higher than the standard indicators of the country.
For example, the mercury concentration with an index of 0.005 % may cause
kidney damage [4]. Thanks to this, dolphins’ meat was removed from the
school lunch program in Taiji and reduced scale catching of dolphins.

For a more detailed consideration of the problem of habit forming to ban
whaling should be considered such a concept as a concept of «persistent objec-
tor». Each state has the right to declare the non-recognition of one or another
of the new rules of customary law. In this case, it will not have legal force for
it; it will be a norm «strongly objects» (persistent objector). The non-recogni-
tion should be clearly defined and unambiguous. «Objected strongly» does not
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accept the norm as a whole, without any reservations and exceptions. In this
case, Japan itself is a persistent objector and doesn’t intend to make a similar
custom, because it believes that the country had formed the custom for a long
time which is based on extraction of marine mammals, and more than half of
the Japanese believe that it should not be interrupted since the tradition of
the imperial system. And the population is in favor of the approval of Prime
Minister Shinzo Abe [5]. As it is stated above, the IWC must protect cetaceans
in nature, but for some reason, small whales, dolphins and porpoises, are not
protected. A former representative of Japan in the organization argued that
there had never been an occasion to discuss that some kind is special.

In the world there are many animal protection organizations, but in Japan
they, unfortunately, do not work properly. Some groups simply post infor-
mation about the dolphin captivity issue on their websites for fund-raising
purposes.

Richard «Ric» O’Barry is an American first recognized in the 1960s for
capturing and training the five dolphins that were used in the well-known TV
series Flipper [3]. O’Barry made a radical transition from training dolphins
in captivity to assertively combating the captivity industry soon after Kathy,
one of the Flipper dolphins, died in his arms. O’Barry believes Kathy com-
mitted suicide. He said: «She looked into my eyes and stopped breathing. I
released her and she plunged to the bottom of the pool» [2]. This moment is a
life trainer turned dolphin activist in zoo-protectioner.

In 1970 he founded the Dolphin Project, a group aimed at the education
the public about captivity and, where feasible, free captive dolphins. He was
featured in the Academy Award-winning film, «The Cove» (2009), which used
covert techniques to expose the yearly dolphin drive hunting that goes on in
Taiji, Japan. Also, this work was chronicled in films such as «A Fall from
Freedom» and in the Animal Planet mini-series «Blood Dolphins» [3].

As Ric says that there are many organizations in Japan: Green Peace,
WWPF, and the International Fund for Animal Welfare — and they all share
millions of dollars between them. Each year, the biggest whaler restarts its
work and organizations remain as they have never existed in principle.

There is one organization that is supposed to protect cetaceans in nature,
this is the IWC (International Whaling Commission — the only body that
regulates the fishery, which is officially recognized by the UN), but for some
reason, small cetaceans are not protected. And according to the Ric O’Barry
project the reason for this situation is the fact that customers of the commis-
sion have their shares in this business. In Finland, the Japanese use special
equipment to lure dolphins [1]. They asked Japan to clarify the situation with
this sphere of hunting, to which Japan responded that it’s just a matter of
local importance, and the IWC does not extend its competence for that.

Never the less, the Taiji dolphin slaughter begins every September. Every
year about 20000 dolphins die because of that hunting, they are taken to the
dolphinariums, their meet is taken to the restaurants and then consumers
of this meat increase the concentration of mercury in their bodies. In April,
2015 Ric O’Barry met with members of the Obama Administration at the
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White House to personally deliver over 1 million signatures of petition to end
the dolphin slaughter in Taiji and that we’ll see, could 2015 be the year of
the dolphin [2].

Conclusions. After examining this information, several conclusions must
be made. First, following the definition of the word «custom», it is usually
created by a long-term application in relations between states, but it is not
enshrined in a treaty, and in this case the rule is mandatory for all states
only if it is based on principles of equality and sovereignty. Other customs
are recognized for its member states, it refers to such practice and the pro-
hibition to kill whales. Today the situation with the marine mammals in the
world is getting worse, and inaction of the organizations to protect the rights
of animals and developing whaling may lead to environmental disaster. And
Japan as a persistent objector inactive in the given situation, and as a country
with the most intense whaling, it aggravates. I think this practice should be
mandatory for all states with the majority voted for this custom. According
to research scientists, particularly dolphins are highly developed and intelli-
gent creatures. And scientists believe that the killing of these mammals at the
legal level should be equated with the murder of a man, and it is necessary to
protect their rights properly. Alas, the formation of custom ban to kill whales
is possible only if all nations agree. Considering the position of the Japanese
government, this event will not soon delight rights activists and freedom of
marine mammals.
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0. 1. oHueHKO

Opecvkuii HamioHaabHU yHiBepcuTetr imeni I. I. Meunukosa,
Kadeapa 3araJbHOIPAaBOBUX AUCIUILIIH Ta Mi’KHAPOIHOTO IpaBa
dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

K. C. Boxommna

Opechkuii HamioHanbHU yHiBepcuTetr imeni I. I. Meunukosa,
IHcTHUTYT colliabHUX HAVK,

BigisleHHs Mi’KHAPOAHUX BiZHOCUH

dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

OO0 ITPOBJIEMH ®OPMYBAHHSA MIdKHAPOJHO-ITPABOBOTI'O
3BHUYAIO ITPO 3ABOPOHY BEBHUBCTBA KHUTIB

Pesrome

CraTTsa mpuUCBSAUYeHA PO3TJIAAY IMUTAHHS MO0 (GOPMYBAHHA MilKHapPOIHO-IIPABOBOTO
3BUYAI0, AKNIT 01 3a00POHAB BOMBCTBO BCiX BUAIB KUTOMOAIOHUX. B poboTi aHaIi3yOTh-
cdA MOHATTA «MiKHapOIHUI 3BUYali» i «persistent objector», Tak ax 3abopoHa BOMBCTBA
KHUTiB TiCHO ITOB’sI3aHA 3 MisKHAPOJHUM ITPaBOM. SIIIOHiA B JaHOMY BUIIAAKY € AePsKaBOIO
«persistent objector», mo He mpuiimae moxi6bHmi 3euuait. Ciaig 3asHaUMTH, IO B CTATTL
IOCTiIKY€EThCA HamoJerauBa pobora mpoexTy Pika O’Bappi, eguHOro i3 3axmcTy Mop-
CBKUX TBapWH i pub, axwuii faie Ha TepuTopii fmonii. ABTOpKU BBa’KaiOTh, 110 (Gopmy-
BaHHA 3BUYAI0 IIPO 3a00POHY BOMBCTBA KUTIiB MOXKJIMBO TiJIBKM B TOMY BUIIAJKY, AKIIIO
BCi Jep:xaBU ManyTh Ha Ie 3rOoAy, aje Imo3ullida SmoHii i3 MpOro muUTaHHA YIOBLJIBHIOE
3a3HAYEHUI IPOIIEC.

Karouosi croBa: miskHapogHuii 3suuaii, persistent objector, 6yxra Tatinsu, saGopo-
Ha BOMBCTBa KUTiB, npoekT Pika O’Bappi.
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E. . JoHueHKO

Opecckuit HAMOHAJIBbHBIN yHUBepcurerT umenu . 1. MeunukoBa,
Kadeapa oO0IIenpaBOBbIX AUCIUIINH U MEXIYHAPOLHOrO IpaBa
dpannysckuii 6yabBap, 24/26, Oxecca, 65058, Ykpauna

K. C. Boaxomuna

Opecckuit HAMOHAJIBbHBIN yHUBepcurerT umenu . 1. Meunukosa,
WHcTuTyT conuaibHBIX HAVK,

OTHeJIEHNE MEXKIYHAPOIHBIX OTHOIIEHUMN

dpannysckuii 6yabBap, 24/26, Oxecca, 65058, Yrkpauna

K ITPOBJIEME ®OPMHUPOBAHUA MEKIYHAPOJHO-IIPABOBOT'O
OBBIYAS O 3AIIPETE YBUHCTBA KUTOB

Pesrome

CraTha HOCBAIIEHA PACCMOTPEHUIO BOIPOCA O (DOPMUPOBAHUU MEXKIYHAPOLHO-IIPA-
BOBOTO 00BbIUasi, KOTOPBIH OBl 3aIperag yOMICTBO BCeX BHUAOB KMTOOOpasHBIX. B pabo-
Te aHAJIU3UPYIOTCA MOHATUA «MeXKIYHAPOAHBIN obObluaii» u «persistent objector», Tax
KaK sampeT y6uiicTBa KUTOB TECHO CBA3aH C MEKIYHAPOSHBIM IpaBOM. SITOHWMA B JaH-
HOM CJy4ae SABJIAETCA TOCYJapCTBOM «persistent objector» m He mpmEMMaeT MOLOOHBIN
oOnIuait. Caenyer OTMETUTh, UTO B CTAaThe HMCCJIEAyeTcsA yIopHas pabora mpoekTa Puka
O’Bappu, eAWHCTBEHHOT'O 10 3aII[UTEe MOPCKUX KUBOTHBIX U PHIO, KOTOPHIH NeiCTBYyeT Ha
Teppuropun AnmoHUM. ABTODPHI CUMTAIOT, YTO (DOPMUPOBAHME 0OBIUAA O 3aIpeTe yOUMCT-
Ba KMTOB BO3MOXKHO TOJIBKO B TOM CJIyuae, eCJIU BCe TOCyAapcTBa AaAyT Ha 3TO COTJIacue,
HO mo3unuA SIMOHUU IO 9TOMY BOIPOCY 3aMe[JIAeT YIIOMSAHYTHIN IIpoIece.

Karouessie ciaoBa: Me)XIyHapOAHBIN 00bIuaii, persistent objector, G6yxra Taiinsu,
3amper youiicTBa KuToB, npoekT Puka O’Bappu.
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