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The article is dedicated to the problem of formation of international custom 
on prohibiting killing of whales. The authors study the notions of «interna-
tional custom» and «persistent objector» in international law and its elements. 
Also the article analyzes whether the custom is formed as for the prohibition 
of killing of whales and Japan’s attitude to this issue. 
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Problem statement. Thå topicality of the problem is determined primarily 
by the protection of the surrounding fauna. Over the last 15 years ruthless 
trapping and killing of dolphins have taken place in Japan in Taiji cove. The 
Japanese government provides 23,000 permits every year for the killing of 
dolphins in coastal areas, which occur as the mass slaughter of cetaceans. Be-
sides, this problem affects human rights, as Japanese consumers eat poisoned 
meat, but the Japanese government has made great efforts to hide it. 

Analysis of recent researches and publications. To research that problem 
the author worked with electronic recourses. And the major role in the work 
given was played by the film «The Cove» [1]. It presents an ocean conserva-
tionist’s point of view. The film highlights the fact that the number of dol-
phins killed in the Taiji dolphin drive hunting is several times greater than 
the number of whales killed in the Antarctic, and claims that 23,000 dolphins 
and porpoises are killed in Japan every year by the country’s whaling indus-
try. It has drawn controversy over neutrality, secret filming, and its portray-
al of the Japanese people. Also the articles of such authors as Gopalakrishnan 
Manazite [4] and Dmitry Desyaterik [5] are being searched. Their works are 
widely dedicated to the unformed ban on killing of whales. 

Paper purpose. The goals of this work are to determine what the custom 
is in international law and its elements; to investigate whether the custom 
is formed on the prohibition of killing whales in international law; if «yes», 
what elements prevail; to analyze Japan’s attitude to this issue; the concep-
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tion of «persistent objector», its role in the formation of the custom; to deter-
mine whether that custom should be formed. 

Paper main body. To explore this issue, it should be noted that the custom 
is usually created by a long application in relations between all or some states, 
but not enshrined in an international treaty; it is a source of law in such cases 
when relations are not regulated by an international treaty [7]. A necessary 
condition for the recognition of the international source of law or custom, as 
it is called, a customary rule of international law, is the recognition of all or 
some of the states, expressed either in an active form or by abstinence (opinio 
juris). Customs, which are based on the principles of equality and sovereignty, 
bind on all countries. Other customs act for the member states which recog-
nized them. 

It should be noted that the real evidence of whaling Norwegians come from 
Scandinavia in the 1000 AD. From the Bay of Biscay whaling spread north 
along the coast of Europe and to Greenland. In the following century the 
Danes and later the British began to fish in waters of the Arctic. In the next 
century whaling also started on the east coast of North America. In the first 
half of the XIX century, it began in South Africa and the Seychelles [4]. In 
Japan, this kind of fishing originated in the 1600s and continues today. There 
is nobody to hinder whalers and complete extermination of entire populations, 
such as the gray whale. 

Only since 1986 the international ban on whaling for commercial purposes, 
which monitors the execution of the special commission, has started to have 
effect [3]. The International Whaling Commission (hereinafter — IWC) is the 
global body charged with the conservation of whales and the management of 
whaling. The IWC currently has 88 member governments from countries all 
over the world. All members are signatories in the International Convention 
for the Regulation of Whaling. This Convention is the legal framework, which 
established the IWC in 1946. 

Uncertainty over whale numbers led to the introduction of a ’moratorium’ 
on commercial whaling in 1986. This remains in place although the Com-
mission continues to set catch limits for aboriginal subsistence whaling [1]. 
Today, the Commission also works to understand and address a wide range of 
non-whaling threats to cetaceans including entanglement, ship strike, marine 
debris, climate change and other environmental concerns. Among all measures 
of that Commission these are aimed: to complete prohibition of production 
of certain types of cetaceans; to allocate certain areas of the world ocean as 
«whale sanctuaries»; to establish quotas for cetaceans; to impose restrictions 
on the size of harvested whales; to set opening and closing of seasons and 
areas of whaling; to prohibit production of cubs fed by mother’s milk, and 
female whales with calves. 

In addition, it is obligatory to report, including fishing statistics collected 
during harvesting biological information [3]. The IWC also initiates, coor-
dinates and sponsor research and publishes the results of cetacean research. 
However, a lot of countries continue to hunt under the scientific programs. 
Japan has also decided to continue to hunt in a similar way. 
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In view of the latest data, the fishery gradually has reached its peak, and 
some countries have taken the appropriate measures, however, Japan avoids 
ecological catastrophe, and is only pretending. 

At the last meeting of the IWC in Japan they brought a number of charges 
in the largest whaling, where they stated that it was the way they fight pests, 
which in turn were like people, being the apex of the food chain, absorb-
ing large amounts of fish. Why do they forget that people in this case are 
«pests»?! For example, the gross world production of the fishery field in the 
world in January-November 2014 amounted to 21 855.7 million AMD, which 
is 25.3 % higher than the same figure for 2013 [6]. In this situation, it is 
simply biological nonsense. It is obvious that the volume of fishing will be 
reduced, and the reason is people and not someone else. 

If the IWC lifts the ban on whaling for commercial purposes, the gap be-
tween supporters and opponents of a mining will be deepened. During the dis-
cussion at the meeting the organization for the protection of the environment 
will watch for the monitor closely. 

The most ardent supporters of lifting the ban are Iceland, Japan and Nor-
way, which come up with scientific purposes and catch thousands of whales 
annually. Japan has long made no secret of the fact that all the meat of ma-
rine giants, allegedly murdered in the interests of science, gets on the table 
of the Japanese [1]. 

In addition, it should be noted that the custom of the ban on commercial 
whaling on a larger scale began to emerge in the 2000s. For example, the Cen-
tral Zoo Authority of India (CZA) banned maintenance of dolphins in captivity 
in their country and declares that the nature of the Dolphins’ highly intel-
lectual and sensitive «and should be regarded as» non-human beings [5]. But 
Japan still produces annually about 20,000 permits for whaling in the small 
town of Taiji and the same number of dolphins each year during the hunting 
season from September to May is destroyed or sold to dolphinariums around 
the world for thousands and millions of dollars. 

Besides, this custom ban was also formed primarily due to the following 
facts: dolphin’s meat is considered to be a delicacy in some regions, but for 
culinary delights, you can pay a lot. On the coast of Taiji, where dolphins are 
found, there is a high concentration of mercury. According to the study by 
the Health Sciences University of Hokkaido and Daiichi University’s College 
of Pharmaceutical Studies, the concentration of mercury in the bodies of resi-
dents of Taiji is ten times higher than the standard indicators of the country. 
For example, the mercury concentration with an index of 0.005 % may cause 
kidney damage [4]. Thanks to this, dolphins’ meat was removed from the 
school lunch program in Taiji and reduced scale catching of dolphins. 

For a more detailed consideration of the problem of habit forming to ban 
whaling should be considered such a concept as a concept of «persistent objec-
tor». Each state has the right to declare the non-recognition of one or another 
of the new rules of customary law. In this case, it will not have legal force for 
it; it will be a norm «strongly objects» (persistent objector). The non-recogni-
tion should be clearly defined and unambiguous. «Objected strongly» does not 
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accept the norm as a whole, without any reservations and exceptions. In this 
case, Japan itself is a persistent objector and doesn’t intend to make a similar 
custom, because it believes that the country had formed the custom for a long 
time which is based on extraction of marine mammals, and more than half of 
the Japanese believe that it should not be interrupted since the tradition of 
the imperial system. And the population is in favor of the approval of Prime 
Minister Shinzo Abe [5]. As it is stated above, the IWC must protect cetaceans 
in nature, but for some reason, small whales, dolphins and porpoises, are not 
protected. A former representative of Japan in the organization argued that 
there had never been an occasion to discuss that some kind is special. 

In the world there are many animal protection organizations, but in Japan 
they, unfortunately, do not work properly. Some groups simply post infor-
mation about the dolphin captivity issue on their websites for fund-raising 
purposes. 

Richard «Ric» O’Barry is an American first recognized in the 1960s for 
capturing and training the five dolphins that were used in the well-known TV 
series Flipper [3]. O’Barry made a radical transition from training dolphins 
in captivity to assertively combating the captivity industry soon after Kathy, 
one of the Flipper dolphins, died in his arms. O’Barry believes Kathy com-
mitted suicide. He said: «She looked into my eyes and stopped breathing. I 
released her and she plunged to the bottom of the pool» [2]. This moment is a 
life trainer turned dolphin activist in zoo-protectioner. 

In 1970 he founded the Dolphin Project, a group aimed at the education 
the public about captivity and, where feasible, free captive dolphins. He was 
featured in the Academy Award-winning film, «The Cove» (2009), which used 
covert techniques to expose the yearly dolphin drive hunting that goes on in 
Taiji, Japan. Also, this work was chronicled in films such as «A Fall from 
Freedom» and in the Animal Planet mini-series «Blood Dolphins» [3]. 

As Ric says that there are many organizations in Japan: Green Peace, 
WWF, and the International Fund for Animal Welfare — and they all share 
millions of dollars between them. Each year, the biggest whaler restarts its 
work and organizations remain as they have never existed in principle. 

There is one organization that is supposed to protect cetaceans in nature, 
this is the IWC (International Whaling Commission — the only body that 
regulates the fishery, which is officially recognized by the UN), but for some 
reason, small cetaceans are not protected. And according to the Ric O’Barry 
project the reason for this situation is the fact that customers of the commis-
sion have their shares in this business. In Finland, the Japanese use special 
equipment to lure dolphins [1]. They asked Japan to clarify the situation with 
this sphere of hunting, to which Japan responded that it’s just a matter of 
local importance, and the IWC does not extend its competence for that. 

Never the less, the Taiji dolphin slaughter begins every September. Every 
year about 20000 dolphins die because of that hunting, they are taken to the 
dolphinariums, their meet is taken to the restaurants and then consumers 
of this meat increase the concentration of mercury in their bodies. In April, 
2015 Ric O’Barry met with members of the Obama Administration at the 
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White House to personally deliver over 1 million signatures of petition to end 
the dolphin slaughter in Taiji and that we’ll see, could 2015 be the year of 
the dolphin [2]. 

Conclusions. After examining this information, several conclusions must 
be made. First, following the definition of the word «custom», it is usually 
created by a long-term application in relations between states, but it is not 
enshrined in a treaty, and in this case the rule is mandatory for all states 
only if it is based on principles of equality and sovereignty. Other customs 
are recognized for its member states, it refers to such practice and the pro-
hibition to kill whales. Today the situation with the marine mammals in the 
world is getting worse, and inaction of the organizations to protect the rights 
of animals and developing whaling may lead to environmental disaster. And 
Japan as a persistent objector inactive in the given situation, and as a country 
with the most intense whaling, it aggravates. I think this practice should be 
mandatory for all states with the majority voted for this custom. According 
to research scientists, particularly dolphins are highly developed and intelli-
gent creatures. And scientists believe that the killing of these mammals at the 
legal level should be equated with the murder of a man, and it is necessary to 
protect their rights properly. Alas, the formation of custom ban to kill whales 
is possible only if all nations agree. Considering the position of the Japanese 
government, this event will not soon delight rights activists and freedom of 
marine mammals. 

References 

1. Psihoyos L., Stevens F., DuPre Pesmen P. Film «The Cove» of 2009 [Electronic resource] / 
L. Psihoyos, F. Stevens, P. DuPre Pesmen. — Access mode: https://my-hit.org/film/8579/ 
(reference date: 13.08.2014). — Title from the screen. 

2. O’Barry R. Could 2015 be the year of the dolphin [Electronic resource] / R. O’Barry. — 
Access mode: https://dolphinproject.net/blog/post/could-2015-be-the-year-of-the-dolphin-2/ 
(reference date: 03.05.2015). — Title from the screen. 

3. Áàðèíîâà À. ßïîíèÿ ïðîäîëæèò îõîòó íà êèòîâ [Electronic resource] / À. Áàðèíîâà. — Ac-
cess mode: http://www.nat-geo.ru/nature/48341-yaponiya-prodolzhit-okhotu-na-kitov/ (ref-
erence date: 17.05.2015) — Title from the screen. 

4. Ãîïàëàêðèøíàí Ì. ßïîíèÿ: ðûáàêè âîçâðàùàþòñÿ â ïå÷àëüíî èçâåñòíóþ áóõòó äëÿ 
åæåãîäíîé îõîòû íà äåëüôèíîâ [Electronic resource] / Ì. Ãîïàëàêðèøíàí [ïåðåâ.: 
Ñ. Óëÿìàåâà]. — Access mode: http://ru.globalvoicesonline.org/2014/02/21/28204/ (refer-
ence date: 03.05.2015). — Title from the screen. 

5. Äåñÿòåðèê Ä. Áàãðîâàÿ âîäà [Electronic resource] / Ä. Äåñÿòåðèê. — Access mode: http://
www.delfinariy.info/2010/04/blog-post_1381.html#more (reference date: 30.04.2015). — 
Title from the screen. 

6. Ïðîèçâîäñòâî â ñôåðå ðûáîëîâñòâà çà ÿíâàðü-íîÿáðü 2014 ã. ïðåâûñèëî ïîêàçàòåëü çà òîò 
æå ïåðèîä 2013 ãîäà [Electronic resource]. — Ðåæèì äîñòóïà: http://analitikaua.net/2015/
proizvodstva-v-sfere-ryibolovstva-za-yanvar-noyabr-2014g-prevyisil-pokazatel-za-tot-zhe-pe-
riod-2013-goda/. (reference date: 04.05.2015). — Title from the screen. 

7. Øàììàñîâà Ë. Ð. Ìåæäóíàðîäíî-ïðàâîâîé îáû÷àé â ñîâðåìåííîì ìåæäóíàðîäíîì ïðàâå 
[Electronic resource] / Ë. Ð. Øàìàñîâà. — Ðåæèì äîñòóïà: http://www.dissercat.com/con-
tent/mezhdunarodno-pravovoi-obychai-v-sovremennom-mezhdunarodnom-prave (reference 
date: 16.05.2015). — Title from the screen. 



82

ISSN 2304–1587. Â³ñíèê ÎÍÓ ³ì. ². ². Ìå÷íèêîâà. Ïðàâîçíàâñòâî. 2014. Ò. 19. Âèï. 4 (25)

Î. ². Äîí÷åíêî 
Îäåñüêèé íàö³îíàëüíèé óí³âåðñèòåò ³ìåí³ ². ². Ìå÷íèêîâà, 
êàôåäðà çàãàëüíîïðàâîâèõ äèñöèïë³í òà ì³æíàðîäíîãî ïðàâà 
Ôðàíöóçüêèé áóëüâàð, 24/26, Îäåñà, 65058, Óêðà¿íà 
Ê. Ñ. Âîëîøèíà 
Îäåñüêèé íàö³îíàëüíèé óí³âåðñèòåò ³ìåí³ ². ². Ìå÷íèêîâà, 
²íñòèòóò ñîö³àëüíèõ íàóê, 
â³ää³ëåííÿ ì³æíàðîäíèõ â³äíîñèí 
Ôðàíöóçüêèé áóëüâàð, 24/26, Îäåñà, 65058, Óêðà¿íà 
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Ðåçþìå 
Ñòàòòÿ ïðèñâÿ÷åíà ðîçãëÿäó ïèòàííÿ ùîäî ôîðìóâàííÿ ì³æíàðîäíî-ïðàâîâîãî 

çâè÷àþ, ÿêèé áè çàáîðîíÿâ âáèâñòâî âñ³õ âèä³â êèòîïîä³áíèõ. Â ðîáîò³ àíàë³çóþòü-
ñÿ ïîíÿòòÿ «ì³æíàðîäíèé çâè÷àé» ³ «persistent objector», òàê ÿê çàáîðîíà âáèâñòâà 
êèò³â ò³ñíî ïîâ’ÿçàíà ç ì³æíàðîäíèì ïðàâîì. ßïîí³ÿ â äàíîìó âèïàäêó º äåðæàâîþ 
«persistent objector», ùî íå ïðèéìàº ïîä³áíèé çâè÷àé. Ñë³ä çàçíà÷èòè, ùî â ñòàòò³ 
äîñë³äæóºòüñÿ íàïîëåãëèâà ðîáîòà ïðîåêòó Ð³êà Î’Áàðð³, ºäèíîãî ³ç çàõèñòó ìîð-
ñüêèõ òâàðèí ³ ðèá, ÿêèé ä³º íà òåðèòîð³¿ ßïîí³¿. Àâòîðêè ââàæàþòü, ùî ôîðìó-
âàííÿ çâè÷àþ ïðî çàáîðîíó âáèâñòâà êèò³â ìîæëèâî ò³ëüêè â òîìó âèïàäêó, ÿêùî 
âñ³ äåðæàâè äàäóòü íà öå çãîäó, àëå ïîçèö³ÿ ßïîí³¿ ³ç öüîãî ïèòàííÿ óïîâ³ëüíþº 
çàçíà÷åíèé ïðîöåñ. 
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Ðåçþìå 
Ñòàòüÿ ïîñâÿùåíà ðàññìîòðåíèþ âîïðîñà î ôîðìèðîâàíèè ìåæäóíàðîäíî-ïðà-

âîâîãî îáû÷àÿ, êîòîðûé áû çàïðåùàë óáèéñòâî âñåõ âèäîâ êèòîîáðàçíûõ. Â ðàáî-
òå àíàëèçèðóþòñÿ ïîíÿòèÿ «ìåæäóíàðîäíûé îáû÷àé» è «persistent objector», òàê 
êàê çàïðåò óáèéñòâà êèòîâ òåñíî ñâÿçàí ñ ìåæäóíàðîäíûì ïðàâîì. ßïîíèÿ â äàí-
íîì ñëó÷àå ÿâëÿåòñÿ ãîñóäàðñòâîì «persistent objector» è íå ïðèíèìàåò ïîäîáíûé 
îáû÷àé. Ñëåäóåò îòìåòèòü, ÷òî â ñòàòüå èññëåäóåòñÿ óïîðíàÿ ðàáîòà ïðîåêòà Ðèêà 
Î’Áàððè, åäèíñòâåííîãî ïî çàùèòå ìîðñêèõ æèâîòíûõ è ðûá, êîòîðûé äåéñòâóåò íà 
òåððèòîðèè ßïîíèè. Àâòîðû ñ÷èòàþò, ÷òî ôîðìèðîâàíèå îáû÷àÿ î çàïðåòå óáèéñò-
âà êèòîâ âîçìîæíî òîëüêî â òîì ñëó÷àå, åñëè âñå ãîñóäàðñòâà äàäóò íà ýòî ñîãëàñèå, 
íî ïîçèöèÿ ßïîíèè ïî ýòîìó âîïðîñó çàìåäëÿåò óïîìÿíóòûé ïðîöåññ. 
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