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SOME ISSUES OF REALIZATION OF CONTRACTUAL STABILITY
IN UKRAINIAN PROFESSIONAL FOOTBALL

The article is devoted to consideration of features of contractual stabili-
ty and its realization in the sphere of professional football in Ukraine. The
features of legal regulation and observance of the principle of contractual
stability, consequence of its violation, in particular, which led to judicial pro-
ceedings, are studied. The conclusion about an important role of contractual
stability in protection of rights and interests, both professional football clubs
and professional football players was made. Particular attention is given to the
relevant Ukrainian civil law and international norms of FIFA acts in order to
determine how contractual stability is guaranteed in practice.
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Problem statement. The transfer system of modern Ukrainian football is
based on strict observance and performance by its participants of the fun-
damental principles one of which is the principle of contractual stability.
However, it is rather difficult to define the legal nature and features of such
an international principle of football as contractual stability, especially its
influence on the national law system, which regulates the sport sphere.

Analysis of recent research and publications. Among the scientists, which
have worked with the questions of features of the principle of contractual
stability, we can note the following people: Colantuoni L., Revello E, Michele
Colucei, Ian Blackshaw, Boris Kolev, and others.

Paper purpose. The aim is to determine the legal nature and features of
contractual stability in Ukrainian professional football.

Paper main body. The extensive autonomy granted to football sport orga-
nizations for the self-regulation of their activities is a fundamental character-
istic of football as compared to other social activities.

In the absence of a special law in the professional football sphere, the
self-regulation of public relations between subjects of this sphere steps for-
ward. It should be noted that adoption of a special law would allow to combine
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in a complex the autonomous regulation and self-regulation of civil relations
in the sphere of professional football, thereby having recorded possibility of
contractual self-regulation by participants of these relations [1, p. 44].

Contractual regulation in the sphere of professional football is important
because the majority of relations in this sphere are regulated by the norms of
civil law, the special role among which is played by civil contracts. The con-
tract takes an important place in the international sports law in regulation of
the relations that arising in command sports between participants of sports
competitions [2, p. 69]. Civil contracts now are the most widespread basis of
emergence of the majority of public relations and obligations in the sphere
of professional football. For example, many contracts concluded within the
framework of sports management or agency following normal civil law con-
cepts [3, p. 23].

Along with contractual regulation, the procedural acts of sports organiza-
tions are important in the sphere of professional football. The local (corpo-
rate) acts of sports organizations play an important role in development of
the international football competitions. It is connected with the principle of
«unity of sport» which is realized in Europe. This principle means that man-
agement of different types of sport is always carried out «from above» by the
international sports organizations (for example, the Fiiditiration Internatio-
nale de Football Association (hereinafter — FIFA) and the Union of European
Football Associations (hereinafter — UEFA) in professional football) which
develop uniform rules (in the form of procedural, corporate documents) and
oblige national sports federations to transfer such rules to the provisions,
charters, other local documents [4, p. 30].

In Ukraine, the Football Federation of Ukraine (hereinafter — FFU) is an
Association that has been admitted into membership of FIFA by the Congress.
FFU as a member has the obligation to comply fully with the statutes, reg-
ulations, directives and decisions of FIFA bodies at any time as well as the
decisions of the Court of Arbitration for Sport (hereinafter — CAS) passed on
appeal on the basis of Article 60 para. 1 of the FIFA statutes [5]. FFU accord-
ing to this obligation frames and adopts local (corporate) acts on the basis of
FIFA procedural documents.

It should be noted that contemporary football is caught between two very
powerful concepts: the freedom of movement of players on one side and con-
tractual stability on the other. The freedom of movement is the consequence
of many social, cultural and political developments, which have caused an
increase in international mobility of players in the recent past [6, p. 14].
Moreover, this specified principle completely corresponds to the right to free
movement of workers, which is being guaranteed by the European Union as
one of the fundamental freedoms of European law system. Nevertheless, in
football sphere the right to move and reside freely within the territory of the
member states of the European Union is limited to observance of the principle
of contractual stability. Moreover, the FIFA rules to maintaining contractual
stability in football are seem to be geared towards promoting a balanced com-
petition as far as a football player is concerned.
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The principle of contractual stability is one of the most important in the
modern professional football. The aim of FIFA regulations in building an
efficient transfer system is to protect the rights of professional football club
and football players to safeguard the principle of maintenance of contractual
stability between a professional football club and football players.

The principle of contract stability on the one hand is generation of norms
of the FIFA and FFU procedural documents and isn’t recorded by rule of law,
on the other hand — it is directed to implementation of contractual self-reg-
ulation in the sphere of professional football.

The Head of Players’ Status and Governance, FIFA Legal Affairs Division,
O. Ongaro emphasized that the principle of maintenance of contractual sta-
bility between professional football players and clubs as well as the Dispute
Resolution Chamber (hereinafter — DRC) were included in the FIFA Regula-
tions on the Status and Transfer of Players and implemented within FIFA’s
regulatory framework in September 2001, following the agreement reached in
March 2001 between the joint FIFA/UEFA delegation and the European Com-
mission on the principles that should form the basis of international transfer
rules in order to make them compatible with the European law [6].

FIFA attempts to provide a universal guideline on how to deal with con-
tractual stability and international mobility. CAS had to decide upon several
cases of unilateral breach of contract under Article 17 of the FIFA Regula-
tions on the Status and Transfer of Players. In addition, Articles from 13 to
18 of the FIFA Regulations on the Status and Transfer of Players regard a
fundamental principle of the international sports legal order: contractual sta-
bility between football clubs and footballers [7, p. 14].

Under the norms of the FIFA Regulations on the Status and Transfer of
Players, a contract between a professional and a club may only be terminat-
ed upon expiry of the term of contract or by mutual agreement. However, a
contract between a professional and a club may be terminated by either party
without consequences of any kind (either payment of compensation or imposi-
tion of sporting sanctions) where there is just cause [8].

As it was already noted above CAS considers the cases arising of unilateral
breach of contract under Article 17 of the FIFA Regulations on the Status and
Transfer of Players.

Under the norms of the FIFA documents, a contract between a professional
and a club may be terminated without just cause in following provisions.

In all cases, the party in breach shall pay compensation. Compensation
for the breach shall be calculated with due consideration for the law of the
country concerned, the specific city of sport, and any other objective criteria;
entitlement to compensation cannot be assigned to a third party. If a profes-
sional is required to pay compensation, the professional and his new club shall
be jointly and severally liable for its payment. The amount may be stipulated
in the contract or agreed between the parties.

In addition to the obligation to pay compensation, sporting sanctions shall
also be imposed on any player found to be in breach of contract during the
protected period. The sporting sanctions shall remain suspended in the period
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between the last official match of the season and the first official match of
the next season, in both cases including national cups and international cham-
pionships for clubs.

In addition to the obligation to pay compensation, sporting sanctions shall
be imposed on any club found to be in breach of contract or found to be in-
ducing a breach of contract during the protected period. It shall be presumed,
unless established to the contrary, that any club signing a professional who
has terminated his contract without just cause has induced that professional
to commit a breach [8].

The FFU Regulations on the Status and Transfer of Players also fixes pro-
visions of contract stability, in particular, Article 11 «Particular provision of
terminating of the contract».

FIFA DRC and CAS firmly and unanimously always established that
Article 17 of FIFA Regulations does not allow a club or a player to unilat-
erally terminate an employment agreement. The unilateral termination of
an agreement between a player and a club without just cause or without
«sporting just cause» is legally a breach of a contract. Any interpretation
of Article 17 that are inconsistent with such a principle would result in a
wrong application of the rule [7, p. 15]. According to this, the FFU Regu-
lations on the Status and Transfer of Players have the obligations to sign
the employment contract not only taking into account the labor legisla-
tion of Ukraine, but also taking into account requirements authorized and
procedural documents of FIFA, UEFA, FFU and relevant associations. It
was made with the aim of observing the principle of contract stability and
conditions that the party in breach of terminating a contract without just
cause shall pay compensation, because the labor legislation of Ukraine has
not the similar norm.

Moreover, contractual stability is similar by the legal nature to norms
of civil law about contractual regulation, in particular with the Article 525
of the Civil Code of Ukraine according to which unilateral refusal from ob-
ligation or unilateral change of its conditions shall not be allowed, unless
otherwise established in contract or law and Article 651 of the Civil Code of
Ukraine according to which amendment or cancellation of the agreement shall
be allowed only by the parties’ consent, unless otherwise is established by the
agreement or the law [9].

Therefore, it should be noted that one of consequences of violation of the
principle of contract stability is compensation payment. The FIFA Regula-
tions on the Status and Transfer of Players does not contain the compensation
calculation formula therefore compensation pays off for each case by the body
which is considering dispute.

Juan de Dios Crespo Piirez, the arbitrator of the European Handball Fed-
eration (ECA), noticed that «the contractual stability and the possibility to
terminate a professional contract by a footballer ante tempus was not to be
decided on a single angle but on a case-by-case basis and each proceedings
will end with a different award, depending on several factors and multiple
criteria» [10].
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In a question of definition of compensation the important role is got by
practice of the Sports Arbitration Court of Lausanne considering similar cas-
es. For example, the provisions of Article 17 of the FIFA Regulations on the
Status and Transfer of Players, was applied by the CAS in the well-known
case of football player Matuzalem from Shakhtar Donetsk. Considering that
this case played an important role in realization of contract stability in the
Ukrainian football, we will focus the case of Matuzalem regarding the appli-
cation of the parameters settled by Article 17 of the FIFA Regulations on the
Status and Transfer of Players.

According to case (CAS 2008/A/1519), in July 2004 the Ukrainian club
Shakhtar Donetsk signed a five year contract with the professional football
player — Matuzalem Francelino da Silva. The Ukrainian club Shakhtar Do-
netsk paid a transfer fee of EUR 8,000,000 to the Italian club Brescia to
secure the Matuzalem’s services. Matuzalem had served three years of a five
year playing contract with the Ukrainian club Shakhtar Donetsk in the 2 of
the July 2007, when he decided to terminate his contract prematurely and
unilaterally using the possibility given by Article 17 of the FIFA Regulations
on the Status and Transfer of Players. After this, Matuzalem signed a playing
contract with the Spanish club Real Zaragoza for three seasons with an annual
remuneration of approximately EUR 1,000,000. The Ukrainian club Shakhtar
Donetsk remained Matuzalem that he could only extinguish his playing con-
tract and a join a the Spanish club «Real Zaragoza» (new club) if he paid the
EUR 25, 000,000 to former club (Ukrainian club Shakhtar Donetsk) [11]. In
particular, according to Clause 2.2 of playing contract of Matuzalem «trans-
fer of Matuzalem to another club or a squad prior to expiration of the contract
is supposed only with the consent of the Ukrainian club Shakhtar Donetsk
and under condition of compensation the Ukrainian club’s Shakhtar Donetsk
expenses on the keeping and training of the Matuzalem, cost of his rights,
search of substitute and other costs in full measure. The size of indemnity is
defined under the agreement between the Ukrainian club Shakhtar Donetsk
and Matuzalem» (Paragraphs 1 to 11 of The Court of Arbitration for Sport,
the Matuzalem Decision, 19 May 2009.) [11]. According to Clause 3.3 of play-
ing contract of Matuzalem, the Ukrainian club Shakhtar Donetsk may receive
a transfer fee in amount of 25,000,000 EUR or exceeding the same above the
Ukrainian club Shakhtar Donetsk undertakes to arrange the transfer in the
agreed period [11].

After the studying of facts of the case and consideration of materials the
CAS ordered that Matuzalem and the Spanish club Real Zaragoza (new club)
were jointly and severally liable to pay to the Ukrainian club Shakhtar Do-
netsk (former club) EUR 11.86 million. Besides, in this case the conclusion
was drawn that Article 17 of the Regulations does not provide a legal basis for
the right to a unilateral termination of a contract between a professional play-
er and a club. As clearly stated in the mentioned CAS award «Article 17 FIFA
Regulations does not give to a party, neither a club nor a player, a free pass to
unilaterally breach an existing agreement at no price or at a given fix price»
and «the purpose of Article 17 is basically nothing else than to reinforce the
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contractual stability, i.e. to strengthen the principle of pacta sunt servanda in
the world of international football, by acting as a deterrent against unilateral
contractual breaches and terminations, be it breaches committed by a club or
by a player » [11].

In assessing the amount of compensation payable by Matuzalem under Ar-
ticle 17(1) of the FIFA regulations, the CAS stated that a judging body must
keep «in mind that the dispute is taking place in the somehow special world of
sport. In other words, the judging body shall aim at reaching a solution that
is legally correct, and that is also appropriate upon an analysis of the specific
nature of the sporting interests at stake, the sporting circumstances and the
sporting issues inherent to the single case» [11].

Besides, CAS accepted that despite that the exact extent of the damaged
caused by the contractual breach it might include all the elements that is
considered relevant. In particular, this conclusion was based on «the spirit of
Article 17 para. 1 FIFA Regulations and having regard to the specificity of
sport and to the applicability, subsidiarily, of Swiss law and in particular of
Article 99 para. 3 and 42 para. 2 of the Swiss Code of Obligations, according
to which if the exact amount of damages cannot be established, the judge shall
assess them in his discretion, having regard to the ordinary course of events
and the measures taken by the damaged party to limit the damages...» [11].

In the Juan de Dios Crespo Piirez, the arbitrator of the European Handball
Federation, opinion that Matuzalem’s case was quite different from that of
Webster’s case, because the transfer amount was not amortized when Matuza-
lem terminated his playing contract, with two remaining years still existing
and no renewal of contract was involved. That is why a sum was granted to
the Ukrainian club Shakhtar Donetsk (former club) for such pending amorti-
zation of the transfer fee. All the parties appealed to CAS and the novelty in
the procedure at CAS has been the presence of FIFA, which has requested to
be a party, even though Matuzalem and the Spanish club Real Zaragoza did
initially not admit it. This is a clear sign that FIFA wanted, at last, not to be
taken out of the legal decisions of CAS, contrary to its previous insistence not
to be a party in the appeal [10].

Conclusions. Therefore, after studying the issue we can draw the following
conclusions.

The contractual stability is one of the most important principles in contem-
porary professional football for which realization FIFA attempts to provide a
universal guideline on how to deal with contractual stability. One of problems
is diversity of national regulations in football that has internationalized rap-
idly and it is rather difficult to defend the contemporary transfer system in
light of certain interferences with public and private law.

The principle of contract stability on the one hand is generation of norms
of the procedural documents of FIFA and FFU and isn’t recorded by rule
of law, on the other hand — it is directed to implementation of contractual
self-regulation in the sphere of professional football.

However, in Ukraine, the principle of contract stability by legal nature is
civil and its applications to employment playing contracts contradicts the cur-
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rent Ukrainian labor legislation. That is why the contractual self-regulation
and regulations by local documents of FFU and procedure documents of FIFA
comes to the forefront.

Summing up, it is justified that the FFU Regulations on the Status and
Transfer of Players have the obligations to sign the employment contract not
only taking into account the labor legislation of Ukraine, but also taking into
account requirements authorized and procedural documents of FIFA, UEFA,
FFU and relevant associations. It was made with the aim of observing the
principle of contract stability and conditions that the party in breach of ter-
minating a contract without just cause shall pay compensation, because the
labor legislation of Ukraine has not the similar norm.
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JEAKI IATAHHS PEAJISAIIIT KOHTPAKTHOI CTABLJILHOCTI
Y NPO®ECITHOMY ®YTBOJI YKPATHU

Pesrome

CraTTa mpHUCBSYEHA POSTIANY OCOOJMBOCTEM KOHTpPAKTHOI cTabiibHOCTI Ta il pea-
aisamii B cdepi mpodeciiitHoro gyrbéony B YKpaiHi. BuBueHo 0C0O0JIMBOCTI ITPaBOBOTO
peryJoBaHHA Ta JOTPUMAHHS HPUHIUIY KOHTPAKTHOI cTabiJbHOCTI, HacaiAKu #oro mo-
DPYIIEHHS, 30KpeMa, II10 MPUSBEJIU [0 CYZOBUX PO3TIAAiB. OGIPYHTOBAHO BHCHOBOK IIPO
Ba’KJINBY DOJIb KOHTPAKTHOI cTabiJIbHOCTI B 3axmCTi mpaB Ta iHTepeciB, AK mpodeciii-
HuUX QyTboIbHUX KJIY6iB, Tak i (pyTbosicTiB-mpodecionanis. OcobiuBy yBary mpuaijieHo
CIIiBBiTHOINIEHHIO HOPM YKPalHCHKOTO IIMBiJIBHOTO IIpaBa i HOPM MiXKHaApPOOHUX aKTiB
DIDPA 3 MeTOI0 BUBHAUEHHS TOTO0, AK KOHTPaKTHA CTabiJIbHICTHL IMOBUHHA peasii3oByBa-
TUCA HA IPAKTHUIL.

KarouoBi cioBa: KoETpaKTHaA cTabiibHiCTh, MisKHapoAHi TpaHchepu, MexaHiZM KOM-
meHcarii Ta cosimapHocTi, mpodeciinuit Gyr6o.I.

A. M. Tuusznosckasa
ApnBorkarckoe o0benubenue «IOpuc Deppym»
Boabmaa Aprayrckaa 62/101, Omecca, 65045, Ykpauna

HEKOTOPBIE BOITPOCHI PEAJIU3AITUN KOHTPAKTHOM
CTABHJIPHOCTH B ITPO®ECCHOHAJBHOM ®YTBOJE YKPANHbBI

Pesrome

CraThsa TOCBAIlEHA PACCMOTPEHMI0 O0COOEHHOCTEH KOHTPAKTHON CTA6MIBHOCTH U ee
peanmsanuu B cepe mpodeccuoHasbHOTO PyTOOSa B YKpamHe. M3yueHbBl 0COGEHHOCTH
IPaBOBOTO PEryJHUPOBAHUA U COOJIIOJEHUS NPUHIIAIIA KOHTPAKTHON CTAaOMJIBHOCTHU, IIO-
CJIeICTBUSA €r0 HapyIlleHUs, B YaCTHOCTU, IPUBEAIINE K CyAeOHBIM pas30oupaTebCTBAM.
O0oCcHOBAH BBIBOJ O BAXKHOI POJIM KOHTPAKTHOMH CTAOMJIBLHOCTH B 3aIl[UTE IpPaB W WHTE-
pecoB, Kak mpodecCHOHAIbLHBIX (PYyTOOJIbHBIX KJIYOOB, TaK 1 (PyTOOJINCTOB-IpO(dheccroHa-
n10B. Oco60e BHUMAHUE YAeJIE€HO COOTHOIIIEHNIO HOPM YKPAMHCKOTO TPaKJaHCKOTO IIpaBa
¥ HOPM MeXIYHApOAHBIX akToB PVIDA c 1eabi0 oIpeeeHnsa TOro, Kak KOHTPaKTHAasa
CTaOMJIBHOCTD JOJIXKHA PeaJnu30BbIBATHLCA HA MPAKTHUKE.

KuaroueBnie ciioBa: KOHTPaKTHAA CTabMIBHOCTH, MEXXAYHAapOAHbIe TpaHC(hepsl, Mexa-
HU3M KOMIIEHCAIIMU U COJUIAPHOCTH, IPOhECCUOHANBHEIH GyTOOII.
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