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3MICT Y3IOJXEHOT'O IIOKAPAHHA B YI'OJAX TTPO
IIPMMHUPEHHA TA ITPO BH3HAHHS BHHYBATOCTI

PaGuunnceka O.0IL, K.10.H., AOHEHT

Knacuunuil npusamnuii yuisepcumem

Y crarri apadizyioTLCS THTAHHA, OB’ 43aHi 3 BH3HAYEHHAM YIroKeHOTO TIOKAPAKHS MiX CTOPOHAMH B Yromi
PO NPAMUPEHHA T& B YroJl PO BUIHAHHA BHHYBATOCTE. 3'ACOBAH! HCY3TOIKCHHOCTI MK TIERHMMY
nonoskeHHAME KpRMIiHaneHOTO NpOUECYanBHOIO KOAEKCY Ta KpuMiHanEHOrO XOjgekcy Ykpalad momxo
BH3HAYEHHA HOKAPaHHa 0GBHEYBAYEHOMY B TAKUX YIONaX.

Knrouosi crnosa: noxapauns, gud nOKApanua, MIPa NOKOPAHHAY3200HCeHE ROKAPAHHA, Y200d HPO HPUMUDERHA,
Y200d npo GUINAHHI GUHYEAMOCTI.

Pabuunckay EJI COHNEPHAHME COINACOBAHHOI'O HAKA3ZAHMS B COMAIMEHMAX O
MPHMHPEHWH U O ITPHU3HAHNWY BHHBI / Knacerdecknit rpyuBarubilt yuupepenrer, Yrpauna

B crarse aHalMIMpYIOICH BOUPOCH, CBA3AHHBIC C ONPEACHEHHEM COTNIACOBAHHOIO HAKA3AHUS MEXTY
CTOPOHAMM COTNAIHCHHE ¢ TpPHMHPEHHH H COrJailleRds © IOPA3HAHMM  EUHBL  YCTaHOBIEHA
HECOTaCOBAHHOCTE MEKAY ONPEICNEHHBIMH TIONMKEHHIMH YTONORHOFO TNPOLECCYANBHOIG KOOCKCa H
VIOROBHOTO KOZEKCA Y KPAHHEE B BONPOCAX ONIPEACIeHET HAKA3AHHA 0OBHHACMOMY B TAKHX COT/IALUCHHALX.

Knroueevle cnosa: Haxazanue, sud HAKUIAHUA, Mepa HAKO3ARUA, COAGCOBAHKOE HAKAZAHUE, CQZAguieHue ©
RPEMUDERUN, COSHAUEHUE O NPUIHANUN §UHDL,

Ryabchinskaya E.P. CONTENTS CONCERTED PUNISHMENT IN AGREEMENT ABCUT TRIED
AND AGREEMENT ABOUT CONFESSION OF GUILT / Classic private university, Ukraine

Questions, refated to determination of the concerted punishment between sides in an agreement about tried
and agresment about confession of guilt, are analyzed in the article. Inconsistency of separate positions of the
Criminal procedural code (further — CPC) and Criminal code of Ukraine (further — CC) is set in the questions
of determination of punishment a defendant in such agreements.

Institute of conclusion of treaty about reconciliation and agreement about confession of guill are new in the
legislation of Uksaine, that is why require an analysis and questions of determination of punishment in such
agreements. At determination of measure of punishment there can the judicial consequence of violation of
criminal law provisions be a refuse of court in claim of such agreement.

It is set that parties of agreement on the stage of his discussion must necessarily take into account positions of
Special part Criminal to the code of Ukraine, that determine communities of founding of awarding
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punishment or release from punishment with & test. Parties of agreement the measure of punishment must
determine as follows: 1) in the limits, set by approval of the article (paris of the article) of Special part of VI,
{hat envisages responsibility for a perfect crime, except for cases, envisaged p. 2 art.53 and 2) in accordance
with positions of General part of CC. For example, in the case when in approval of the article(parts of the
article), that envisages responsibility for a perfect crime, not set minimum limit of punishment, parties must
go down from positions of division of X of General part. It is also necessary to take into account the degree of
weight of perfect crime, personality of guilty and circumstances that soften and aggravate punishment (p.3 p.1
art. 65 CC).

Terms were analyzed in the article, at violation of that a judge does not assert an agreement about
reconciliation or about confession of guilt. Drawn conclusion, that disparity of the concerted punishment to
the requirements of law, equal as and decision of question about application of other measures, it must be
confessed by the independent founding for the refuse of court in claim of agreement or considered as a breach
of law.

It is argued, that it is necessary to orient persoms, which will conclude such agreeing to that under the
concerted punishment it is necessary to understand determination of not only kind but alse size of
punishment. It is necessary to co-ordinate both basic and additional punishment. Thus, envisaged in p.4 p, 4
art.474 and p.4 p.5 art.474 CPC positions, touching the necessity of finding out for a defendant, whether he
understands what type of punishment it will be to him appointed, not to a full degree corresponds to principle
of legality, More expedient in this situation to use a term "measure of punishment”. As this concept is
plugged in itself by both a kind and term or size awarded punishment.

Key words: punishment, type of punishment, measure of punishment, agreement about iried, agreement about

conjession of guill.

Hosnii Kpuminaneuuit npouecyanshnit kogexe Yipainu (pani — KITK) susuauae mpasosi 3acamu
KPHMiHATBHOTO IPOBAIUKEHHSA HA TIICTABl YIOJ, AKi MOXKYTh YIIAZATHCH MK YYACHHKAMH IIPOHECY B
KpHMiHambHOMY cyaouuHcTBi. 3oxpema cr.468 KIIK nepenbauac msa pizHoBMOHM Takux yroi: yrona
IIPO NPUMMPEHHA MIXK IOTEPIIMM Ta [iJ03PIOBAHMM Y OGBMHYBAYEHHM T4 YroJa MK IIpOKypOpOM
TA TiI03PIOBAHUM 94 OGBHHYBAYEHHUM TIPO BH3HAHHS BHHYBATOCTI

Bimmosiaxo mo crarteit 471 Ta 472 KIIK opHicro 3 yMOB YKIaZaHHs YIOAH PO DPEMUPEHHS Ta TIpo
BM3HAHHA BWHYBATOCTI € BH3HAUCHHA MPABOBHX HACHIAKIB BuMHeHOro MignHa, abo y Buai
NPH3HAYEHHs Y3rOKEHOro HOKapaHud, a0 NpPH3HAYEHHA MNOKApaHHA Ta 3BiNbHEHHA B Horo
BigGysanns 3 punpoOysanuaM. 1.5 cT.65 KK Vpainm Brasye, 110 y BHIIQ/KY 3aTBEPIUKEHHS BUPOKOM
YTO/I TIPO TIPHMEPEHHA 260 NPH BU3IHAHHA BUHH' CYJi IPH3HAYAC TIOKAPAaHH, Y3T0o/DKEHe CTOpOHAMHU
yroau. Taxum 9rHOM, Cy/S IPY HPH3HAYCHH] NOKAPAHHS, Y3r0AKEHOI0 CTOPOHAMH Ma€ NePeBipITH,
YH JOTPUMaHI TOFOXKEHHS 3a8KOHY IIPO KpPHMIHANBHY BIANOBIAANbHICTE, JKI BH3HAYAIOTH 3aTAIBHI
32Ca¥ TPH3HAYESHHS TOKAPAHHS.

IRCTHTYT yKITafieHHS YFOIH TIPO TIPUMHMPEHHS Ta YrOAW NPO BUSHAHHS NPOBHHM € HOBHMH A
3a8KOHOJABCTBa YxpainM, a ToMy noTpe0yKOTE aHanisy i MHTaHHS, AKWX 3acaj ClJ AOTPHMYBATHChH
CTOPOHAM TAKKX YPOJ IIPH BH3Ha4YCHE] y3T0KEHOI0 OKAPAHHA.

V- maykoBilf JjiTepaTypi NMMTaHHA BH3HAYEHHS TIOKapaHb 3a YrOAaMH IIPO INPHUMHPEHHA TA PO
BU3HAHHS BHHYBATOCTi NPaXTHYHO He AOCALMKysanuch. JIMileHb HENaBHO 3 9BHIHCH HAYKOBI
KoMeHTapi KpHMIHANBHOIO NPONECYANBHOIO KOJEKCY 3a 3aradbuoio pegakuiero B.S. Tamis,
B.IL HMinoukn, A.B. lloprHoBa Ta B.I'. T'oHuapeHKa, y SKMX pO3’SCHIOIOTECH 3ala/bHi [OAOKESHHST
YKNaJiaHHA [HX YIOA Ta BM3HAYeHHA MoKapaduda 3a Hux. IlpoTe, kpiM uporo morpebye amanisy
noropkericts nojioxkeHs KIIK ta KK y vacTHHI BH3HaueHHA NHTAHP NPH3HAYEHHS Y3rOKEHOTO
[OKapaHHA.

3"ABNAIOTECH TaK OM MOBMTH HOBi CyD’e€KTH IIPaBO3aCTOCYBAHHA ¥ BHpIMIEHH] NMHTaHL BH3HAUCHHA
TOKapaHHA BHHHIM 0coOi, misanemicte Axkux mae OyrH 4iTko yHOpMosawa. 1 xoua mpeporaTHsa
TIpE3HA4YCHHs MOKAPAHHA 1 HaNali 3aNHIIAETECS 33 CYJOM, BCE JK TaKu PilleHHS CTOPIH YroaH IHOJO
NPH3HAYEHHS MOKaPaHHA TAKOX MOKE MaTH mpaBoBi Hacuigxu. TaxuM mpouecyanbHMM HACHIIKOM,
HaTIpuKiIal, Moxe OyTH BiiMOBA CyAy B 3aTBEpJUKCHHI YrojM, (GakTHYHO y BHHECEHHI BHPOKY Ha
IICTABI YPOAH Y TOMY pasi, AKIO MoKapaHHs YN0 Y3TOMKEHE 3 NOPYLICHHSM BHMOY KPHMIHATILHOTO
3aKOHY Ta HE BIANOBIAAE iHTEpEcaM CYCIHIBCTBRA.

* Hamani 6yaemo iMenynaru ix yroza Ipo NPUMUDEHHS T4 YIOa PO BH3HAHHA RUHYBATOCTI.
¢ B cr.472 KIIK 3aK0HOZABES ONEPYE OHSTTAM YIOAA (PO BUIHANEA BHHYBATOCT, a He BYHH, 8K LS Hapasi 3a3Ha¥YCHO B 1.5
cr.63 KK Yxpainn. ®akruiso MoBa iiae npo oaHy # Ty X caMy yrozy.
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OcKiNlbKH yrofia Npo BH3HAHHS BHHYBATOCT! YKIAAAETRCS MK MPOKYPOPOM Ta IHiNO3PIOBAHHM, TO
caMe Ha [POKYpOpa TaKoXK HOKIaZacTecd, Tak OW MOBHTH HONEPEHHE BHPIUISHHA THTAHHA IOJI0
BH3HAYCHHA BHIY Ta PO3MIpYy TIOKapaHHs, a PIBHO | BHIHAUCHHSA TPABORUX [HACTAB IIPH3HAYECHHS
NIOKapaHHA Ta 3BLAbHGHHA BiA ¥loro BixOyeanHs 3 punpoOyBaHHAM. Y pasi ykJaJeHHM YI'OHH IIpo
[pUMHPCHHA Taki (YHKUH BHKOHYe 1Hma ocofd, HANpHKIIAJ 3aXMCHUK YH [IPeACTaBHHK ocobu abo
imma ocofa, HUMH MOXKYTH BHCTYTIATH NPEACTABHHKH MeIiatlid HuX uewtpis, 0co0M, Aki MaTh
aBTOPUTET Ha NeBHIH Tepuropil (CBsmieHMKH, Jikapi, rpoMapceki gisui Tomo) [1]. He moxyrs
BHCTYTATH TAKBEMH 0c00aMH, B Ciuty npsaMoi 3abopony B 3aKOHi, iy, mpokypopi abo cyaai.

B yroai npo BU3HaHHA BUHYBATOCTI BH3HAYAETBCH TOKapaHHA, Axe Oyae npusHaueHe CYAOM y pasi
3aTBEPIKEHHS YFO[M i TOCTaHOBIEHHS BUPOKY. IlpH HbOMY, PH BH3HAYEHHI MIpH NOKApaHHS
CTOPOHH MarOTh 000B’A3KOBO YPaXxOBYBATH TIONMKEHHS 3aragbHol yacTHHH KpuMIiHAIBHOTO Komekcy
Vxpaity, M0 BH3HAYAIOTH 3arajibHi 3acajgy OPH3HAYESHHS MOKapaHHs abo X 3BiNLHEHHS Bia Horo

BiAOYBaHHS 3 BUTIPOOYBAHHAM.
Tax, npodecop A.B. ITopTHOB BKa3zye, U10 BiH MAC 3BAKATH HA HACTYIIHE!

1)  AKm0 Maso MiClie FOTYBAHHM N0 30UMHY - CTpok ao poaMip HOKapaHHs He MOxe
TIEPEBHIYBaTH HOJOBHHH MaKcHManbHOTO CTpoky abo posMmipy Haifimpim cyBOporo BIY
noxapaHHs, nepeAbaueHOro CAHKIHEK CTaTTi (CaHKLIEX YACTHHM CTarTTi) 0cOCNHBOI YacTHHM
KK (5.2 cT.68);

2)  AKIo MaB Miclie 3aMax Ha 3M0YMH — cTpoK a00 po3MIp JIOKApaHHS HE MOXE [epPEeBHIIYBATH
OBOX TPeTHH MAaKCHMATbHOTO CTPOKy abo posmipy HaHOinbml CyBOpOTrO BHEY HOKApAHHS,
nependayeHoro caHkiiero crarrti (caHxuiclo wacTumu crarti) ocobnueol wactunn KK (4.3
cT.68);

3)  npd npH3HAYEHHI NOKapaHHs CTHBYYACHHKAM 3JIOYHHY CIIiJI BpaXOBYBATH Xapakrep Ta CTYIMiHb
Y9acTi KOKHOIC 3 HUX Y BYMHEHHI 3M0YHHY, KEPYIOUHCH NPH HBOMY HONOKEHHAMH CT.65-67
KK (a.4 c1.68);

4)  gxme ocoba BHKOHYBana clieliiajbie 3aphnaHis, Gepyds ydacrh B opraHizoBasiii rpymi 4M
370MMEHIH opragizanii 3 METOH TIOTIEPEIKEHHA UM POZKPHUTTA X 3MOYMHHOI JSNEHOCT, 1 B
cllajl Opragi3oBaHOI IpyNH 4H 3704HHHO! OpraHizanii YMHCHO BUHHHINA TAXKKHH 300YHH,
NOB’A3aHMH 3 HACTAHHAM THKKHX ab0 0COBIMBO THKKHX HACHIAKIB, NMOKapaHHA Yy Buni
nozbapiaeHHa Boii 1 Mmoxke OyTv npu3sHadeHe Ha CTPOK He Oimblue, #bK IIONOBHHA
MaKCHUMAaJILHOI'0 CTPOKY 11030aBneHHs BONI, HepenbateHoTo 32 telt snounH (4.3 ¢T.43 KK);

5)  3a HaABHOCTI KUIPKOX oOCTaBHH, (0 NIOM’SKIIYIOTE MOKAPAHHA Ta ICTOTHO 3HIKYIOTH CTYIIHL
TSKKOCTI BUMHEHOTO 370UMHY, MOKapaHus Moxke OyTy NpH3HAYCHE HIKYe MEX, YCTARHOBICHHX
B CAHKLIT ¢TaTTi (HACTHHM cTaTTi), abo npu3HayeHo BiNbin M SIKHiT BHA OCHOBHOYO [IOKAPAHHS,
He 3a3HAYEHOFO B CaHKIi cratri (vacTurM crarri) Ocobmmpoi wactunn KK (cr.69). Cnix geo
YTOYHUTH Le nonoxkeHHA. Tak, 3a HagBRHOCTI OOCTaBMH, INO TOM SKILYIOTh MOKAPaHHS Ta
ICTOTHO 3HHAYIOTH CTYIIHL THAKOCTI BUMHEHOD 3JI0YHMHY, 3 YPaxyBaHHaM 0co0H BHHHOIO
CTOPOHH YFOAM 3 OrfsAy noaoxkens crated 65, 75 KK y pegaxuii 3akomy Yxpaium Big 13
keiTHa 2012 poxy Ne 4652-VI maroth npaeo, 3actocoByrous nonoxenss ¢1.69 KK pusuavarn
(y3ro/pKyBaTi): a) OCHOBHE MIOKapauHA, HIKYC Bij HalHMK4OT Mexd, BCTAHOBIEHO! B caHKuii
crarti (cankuii gactHuu crarri) Ocobnusol yacTuHu KK, abo 6) iHme ocHOBHe MoKapaxHs,
Oinbin M’ skul Horo BHA, He 3a3HadeHMil y cankitii crarti (canxkuil yacrunm ctatri) Ocobnupoi
gacTuHy KK 3a nei 3n04nH; B) He NPH3HAYMTH JONATKOBE TIOKApaHHA, Iepenfadene y cankiii
crarri (canrinii gacrtmam crarri) Ocobnusoi vactuan KK ax o60B'A3K0BE, 33 BHHSTKOM
BHIAAKIB, BCTAHOBNEHMX 4.2 ¢T.69 [2];

6)  3a HagBHOCTI OOCTaBMH, IO IOM SKIYIOTH NOKApAaHUS, mepexbadeHuX MyHKTaMH | 12 2
yacTHHH neputoi crarTi 66 KK, pigcyTHocti obctaguH, mo o6THKYIOTh HOKApAHHA, 8 TAKOK
IIpH BU3HAHHI IHACYAHHM CBOET BHHM, CTPOK 1 pO3Mip MOKAPAHHA HE MOXKE TICPEBHILYBATH IBOX
TPeTHH MaKCHMalBHOTO CIpoky abo posmipy HabBOLIBIN CyBOpOre BHAY TIOKADAHHSY,
niepeabadeHoro BiANOBIAHOIO CAHKIIEIO CTATTI {CaHKLicry YacTHHH ¢T1arTi) OcofiuBol yacTHHU
KK (c1.69-1};

7} np# CYKYOHOCTI 3J0UMHIB OCTATOMHE NOKapaHad Moxe OyTH BU3HAYEHE NDIAXOM NOTAMHAHHA
MEHII CYBOPOTO TIOKApaHHA OiIBHI CYBOPHM, a HE HIJIAXOM YacTKOBOIO, 2 THM OiNlbIN MOBHOIO
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CKJIaZiaHHs NpHU3HAYeHnX Tokapans [3, 339]. Taka nosuuis asropa norpebye yrousenns. Cr.70
KK Vkpaium se mictute 3a60poHu MOiGHOrc 3MicTy, aipie BILIAE HA PO3CYA CyXy BHOIp
DpaBulia BW3HAYCHHA OCTATOYHOIC IOKApaHHA 32 CYKYDHICTRO 3a0yuHiB. OOMexeHH:
CYIUIIBCHKOTO PO3CYAY B TAKOMY BHNAAKY 3BOAMTHCA [0 TOTO, IO FIPH CKIAMAHHI 0KAPAHD,
OCTATOMHE TIOKAPAHHS 32 CYKYIHICTIO 3704MHIB BH3HAYACTHCS B MEKAX, BCTAHOBJEHHX B
canxiii crarri (dactuuu crarri) OcolauBOi 4aCTHHH LBOTO KOACKCY, KA lepexdauac Gibia
cyBope nokapauns. SIkumio Kk Xoua O OJTMH i3 3JIOYMHIB € YMHCHHMM TSXKHM abo ocobauso
TAAKKHM, CYA MOXe MPH3HAYHTH OCTATOYHE MOKAPAHHS 34 CYKYIHICTIO 3NIOYMHIB y Mexax
MAKCHMATSHOTO CTPOKY, BCTAHOBNEHOrO AiS HAaHOTO BHAY TOKapaHHA B 3aranesiil wactumi
neoro Kopexcy. INpama s Brasiska Ha Bubip criocofy NOTIHHAHHS MEHII CYBOPOTO IIOKapaHH:
GUIBLI CYBOPHM CTOCYETHCS TUTRKM NOKAPaHHA y BHAI HOBiwHOro no3basneHuA soni. Omie,
TOBOPUTH KaTeropHYHO NP0 HEMOXNUIHBICTb 3aCTOCYBAHHA 4aCTKOBOTO CKIAJIaHHs MOKapadhb
[Ip# MPH3HAYEHHI OCTAaTOYHOTO MOKAPAHHA 32 CYKYTTHICTIO 3M0YMHIB He MOXKHA. 3po3yMiio, Ho
TaKka Yroja Ma€ Ha MeTi IOM’AKIIEHHA [I0KApaHHA OOBHHYBAYEHOI'0, YHHKHEHHA
HEBM3HAYEHOCTI IIO/I0 TIOKAPaHHA B CYAi, 3aCTOCYBAHHA AIBTEPHATHRHOINO MOKAPAHHS TOMIO.
1le MosxHa 3pobuTy mIXoM ypaxyBaHns THX npurmcie c1.70 KK, ski HagaroTs ansTepHATHEHI
MOMUIMBOCTI CyIy NpH BH3HAYcHHI Noxapasua. Tak, cKaxiMo, 3aKOH HAJAE NpaBo cyaui
NpU3HAYATH OCTATOYHE NMOKAPaHHA 32 CYKYNHICTIO 3JI0UHHIB ¥ MEXKaX MaKCHMAILHOTO CTPOKY,
BCTAHOBJICHOTC A4 JAHOrO BHAY roKapaHHa B 3aranshifi wactumi KK. Ipw ysromwensi
riokapatHs Mix oOBUHYBaYEHHM Ta IPOKYPOPOM YIHTAHHA MOYKHZ BHDIIIYBATH TaKHM YMHOM,
o0 He BEXOAUTH 32 MEKI CaHKIlil,

8) [0 OCHOBHOTO NOKapaHHS, IPH3HAYEHOTO 34 CYKYMHICTIO 3TOYHHIB, MOXKYTh OyTH He nipueaHaHi

' NOmAaTKOBI MOKapaHHA, NPU3HaveHi CYJOM 32 3JI0YHHM, Y BUMHEHI AKMX ocoby Oyi0 BusHAHO

BurHOI0 (1.3 ¢1.70 KK). Bpaxaemo, mo 6ya0 68 npaBwibHilre BeCTH MOBY HPO HEMPHUENHAHHI

JI0 OCHOBHOTO FMOKApaHHA AOMATKOBOIO i y TOMY pasi, KONM BOHO repeabadeHe CaHKIIEH
BianoBianol cTaTTi 9K QakynbraTesHe, 2 e 0008’ 43K0Be;

9)  §pH CYyKYMHOCTi BHPOKIB O OKAPaHys, YIPH3HAYE€HOr0O 32 HOBHM BHPOKOM, He BinOyTa yacTuna
HOKApAHHA 3a NONEPENHIM BHPOKOM MoXe OyTH NPHEJHAHA YacTKOBO, 4 HEe HOBHiCTIO (4.1-5
cr.71 KK) [3, 338]. Ockineku yMOBOIO YIOAH € Y3TOMKCHHN MOKAPAHHA 32 BUMHECHHAN 3J0YHH,
TO BHPIWUEHHS IHMTAHHA NPO IPUZHAYECHHS INOKAPAHHA 33 CYKYNHICTIO BUPOKIB BHUPIMIYIOTHCA
BHKJIOYHO CYOM. BBaxkaemo, 110 3MICTOM Takol yrofi HE MOXE OXOIUHOBATHCH NHTAHHS JOJi
uesinfyTol TacTHHH NIOKapaHHS;

10} npu npusHaYeHH] TOKapaHHY HETIOBHOMTHROMY, KpiM o6cTaBuH, nepenbaveHnx y crarrsx 65-
67 KK, maroTe OyrH BpaxoBasi yMOBH HOro XMTTA i BMXOBAHHS, BIUIMB JOPOC/HX, pPiBeHb
PO3BHTKY T2 1Huli ocodnuBocTi ocobu HenorHoAiTHLOrO {c1.103 KK).

Otxe, y Oyap-AKOMY pa3i NpM I[OM’SKIIEHHI NOKapaHHs BMHHIH ocobi, sxa MillAa Ha yKIajeHHs
YFOAH, CTOPOHM MIOBHHHI OPIEHTYBATHCH, ¥ TIEPIY YEPry Ha 3aTalbHi 3aCaH NPU3HAYEHHS TOKAPAHHS
Ta mnomoxenns 3aransroi wactumd KK, Axi BU3HAYAIOTE NOPSAOK Ta YMOBH NIPH3HAUEHHS
KPHMiHANBHHX HOKAapaHh PI3HUX BHJIIB,

Hio x no suMor BuOOpY Y3TOMKEHOTO TMOKApaHHA B Yroji NP0 NPHMHDEHHS, TO HAYKOBII
3a3HaYaK0Th, MO BOHO TOBHHHO BiANOBIJaTH MeXaM, nepeadadeHuM y cauxuil cratri Ocobmisoi
yacTann KK, 33 HaABHOCTI MICTaB CTOPOHH MOXYTH MOFOJMTH OKAPaHHA 31 3BiNLHEHHAM Bij Horo
BiGyBaHHg 3 BunpoOysanHaM. SIx BHAAETBCA, Y TaxoMy pa3i CTOPOHH MaiOTh HOFODKYBATH i CTPOK
BunpoOyBanHa, Axkui mMac OyTH BH3Ha4eHMH Y MexXax B OJHOro A0 TphoX pokis. Came Ha ne
opienrye | Bumu# cnenianizosanui cys YKpaiHu 3 posIViaiy H4BLIbHHX | KpHMIiHANGHMX clipas. ¥
CBOEMY JIMCTI BIH BKa3y€ Ha Te, [0 CTOPORH MAOTh Y3TOMKYRATH HOKAPAHHS, BPaXOBYIOUH;

. rionokeHHs myHKTiB 1-2 .l cr.65 KK Ykpainm, To6To 1) y Mexax, BCTAHOBIEHHX CAHKUICH
crarti (wactmhu crarri) Ocobmusoi wacturn KK, mo nepenfauae BianosiganeHicTs 3a
BUMHEHHH 3NI04HH, 33 BHIUNIOYCHHAM BHNaiKis, nepenbadennx u.2 ¢1.53 1a 2) sianosiago go
nojnoxedb 3aransHof yacthad KK. Hanpuwian, y BHNanKy, KoM B cadHKIUl cTarTi {(dacTuuu
cTATTi), Mo nepenbayae BINTIOBIAANBHICTE 32 BUMHEHMH 370YMH, HE BCTAHOBICHO MiHIMATBHOT
Me)Ki TOKapaHH, CTOPOHH MaiOTh BHXOAMTH 13 OJNI0OxKeHb po3aiiy X 3aransHol 4acTHHE,

- CTYMHE THKKOCTI BYMHEHOIO 3/104MHY, 0COOM BHHHOrO i OOCTaBHH, HIO IOM’AKIIYIOTH Ta
06Tsxyr0Th okapanHs (1.3 w.] cr. 65 KK) [2].
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Y cr.474 KIIK 3azmauaerbes, O Tepel YXBaieHHSM pIIHEHHT NP0 3arBEPIUKEHHS YIOMH TIpo
BU3HAHRS BUHYBATOCTI CYJl IiJ Hac CyJOBOrO 3aciaHHS NOBMHEH 3’4CYBaTH B OOBHHYBAYCHOIrO psji
NHTaHE MIOI0 POSYMIHHS 3MICTY YTOIM, HOro 3aKOHHMX TIPaB i iHTepecis, HACHINKIB 1T 3aTBepIKeHHS,
cepes HUX I Horo srofy Ha BHA NOKapaHHA, a TAKOXK iHIII 3aX0mH, ki OYAYTE 33CTOCOBAHI 10 HBOIO B
pasi 3aTBepiUKeHHA Yrofu cyaom. Ti sk cami NHTaHHS 3°ACOBYIOTHCA i mepeR NpHHHATTAM DillleHHY
TIPO 33TBEPIDKEHHS YTOAM NP0 TPHMHPEHHS,

Apaiti3 e TIOJANBIIOTe 3MicTy ¢r.474 sumiorukae pan s3amurans. Tax, 4.7 cr.474 KIIK nepeniuye
HACTYINHI MiICTABi, 32 AKHX CYJJS BiAMOBINE B 3aTBEPIVKEHHI YTOZH NPO TpHMHUpEHHS: 1) yMmoBM
yrogu cynepedats BuMoraM nporo Kopexcy ra/alo 3aKkoHy, y TOMY 4WHCI JIOTYDIEHA HETPABUIEHA
FpaBoBa KBami(ikamis KpHMIHATLHOrO TIPABCITOPYICHHSA, AKe € OB TOKKHM HDK Te, HIOA0 JKOTO
nepenbaveHa MOXIHBICTH YKTWAjeHHS YToaw, 2) YMOBH Yrof¥ He BiANOBIiAalOTH iHTEpecam
CyCHUIBCTBA; 3) YMOBH YIOJHM NOPYIIVIOTH mpasa, cBo0omu Ta iHTepecu cropiH abo immmmx ocif;
4) icHyi0Th OBIPYHTOBAHI [IICTABH BBa)KATH, IO YKIANEHHA yrogu He Oyno mobposinbHuM, abo
CTOPOHH HE NOMHPHIIHCS; 5) OYEBHIHA HEMOKIIHBICTE BHKOHAHHA OOBHHYBAYCHHUM B34THX Ha cebe
yrozowo 30608’a3aHb; 6) BincyTHI (aKTHYHI HIACTABM JUIA BH3HAHHS BHHYBaTOCTi. OTXKE, ¥ TaKOMY
pazi HeMpasWIBHO BU3HAYCHE IIOKapaHH:A, TOUYHIE HOI'O BUA Ta poaMip, abo X BHpPILIEHHS THTaHHS
PO MPH3HA4EHHA TOKAPAHHS Ta MIOAANbINe 3BUIBHEHHS ocobH BiJY Horo BiAOYRaHHA 3 BUIPOOYBaHHIM
He BH3HAI0THhCH camMocTillHoo (OKpeMOIO) MICTABOO 1 BIAMOBH B 3aTBEPIUKESHHI TaKol YIOIH.

Bumuihi cnenganisosanuii ¢y opienTye cyay NpH BHUPIMISHH! NHTAHHA [IPO 3aTBEPAKCHHA TAKHMX Yroj
IEPeBIpATH IX Ha BIANOBIOHICTH NI0YOMY 3aKOHOJARCTBY. A Y BHIAZKAX BHABIIEHOIO “3NIOBKUBAHHS"
CTOPOHAMH YrOAM IIPHM BH3HA4YeHH] MipH IOKapaHHS, pIBHO #K 1 NpH 3BiNbHeHHI BiX BinOyrauus
TIOKapaHHS 3 BUNPOOYBaHHSM, BIIMOBIISTH B 3a3TBepIUKEH] YroJH BXKE 3 TaKO! MICTABH, IO YMOBH
uiel yroam He BiINOBiNAlOTH iHTepecam cycinberea. BogHouac, He B yeiX BMIAAKAX HENOTPUMAHHS
nosoxers KK Ykpalnn 1040 BH3HaueHHA BUAY Ta PoaMipy abo cTPOKY IOKapaHHi, MOXe HTHCA caMme
IpO 3NOBKUBAHHA NPH YKIageHHi Takof yroan. Ha BiMiHy BiZi BUPIIUSHHA MHTaHH HPO TOKAPAHHS B
YroAi Mpo BH3HAHHA BHHYBAaTOCTi, A€ HEH Npouec KepyeThes MPOKYPOpOM, YTOAA TIPO NPHMUPEHHS
MOXE YKIamaTHChH 3a yvactio ocif, AKi He MaioTh HANEKHAX NHPaBOBHX 3HAHL, a THM BOiism ix
JOCTATHROTO PIBHA.

Beakaemo, 1o Taxa MiJCTaBa, SK HEBIAMIOBLIHICTE Y3TOMKEHOIO [IOKApaHHs BUMOIaM 3aKOHY, PIBHO
AK 1 BUPINIEHHA NHTAHHS NP0 3a8CTOCYBAHHS IHIINX 3aX0JiB, Mac BH3HAYATHCH B AKOCTI CAMOCTIHMHOT
[IACTaBY BLAMOBM Cyy B 3arBep/ukeHHI yroau. [Hmmil musx BHpimleHHs wiel npobremu mossrac y
BiHEeceH] TaKMX BHIIAAKIB 0 YMOB yroiH, HIO cyrepeyaTh BUMOTaM 3akony. OCKIIEKH KPHMIHAIBHE
34KOHOJABCTBO BH3HAYAE (POPMAJTI3OBaHI MPUNUCH BHOOPY MIpH MOKapaHHA MAMA BHHHOT ocobu, 1x
AOTPHMAHHA € TEPIIOUEProbUM, a OTKe | BUSHAYAILHOI YMOBOI Y3TOMKEHHS NOKApaHHS MNpH
yknagenni yropd. Ilwramas & mpo BimnosiggicTe oOpaHol MIpH TOKApaHHS YH 3BINLHEHHS BIJ
HOKApaHHd 3 BHNpoOYBaHHAM IHTepecaM CYCHiIbCTBA, MOXKE INOCTABATH ICAS 3 SCYBaHHA TOro
(haxTy, M0 MPH Y3TOMKEHHI MOKAapaHHs CTOPOHHM He BHHIIIM 3a paMxu 3akoHy. CTymiHb TSXKKOCTI
BYHHEHOIO, AK TMOKASHHK IHAMBIZyanpHOrO pIiBHS CyCHinbHO! HebeanekH KOHKPETHOrO 3J0YHHY,
3YMOBJICHOTO HOTo creludiusamuMy 00’ eKTHBHAME T4 ¢yl eKTHBHUMY O3HaKaMmH, 3rifHo 3 m.2 cT.470
KIIK, 30608’ 13aHHH BpaxoBYBATH IPOKYPOP NpH YKIaAeHH] yroau. OTxe, HOKapaHHs, ysromkene 6e3
HeBpaxyBaHHA LuX 0OCTABHH, | MOYKE BH3HABATHCE TAKHM, IO HE BIANIOBIZAc iHTEpecaM CyCITiILCTRA.

Y npotmiexHOMY BHOAJKY, AKIIO CYI BCTAHOBUTH BIICYTHICTH INICTaB, Hepeibayenux 4.7 c1.474
KIIK, Bin 30608’ 13axui 2aTBepauTh yrofy. BHpok cyny, SKui HOCTAHOBMIOETRCA HA NIHCTABI yroau,
(haxTHYHO IMIIe MATREPIPKYE 11 JleriTuMHICTD Ta hIKeye Y3roJuKeHy CTOPOHaMM MIpY NOKapaHHs, sKka
Ma€ BiANOBIAATH 3araibHHM 3acafaM NIPH3HatueHHs NMOKapaHH, RCTAHORNCHHM 3araiibHOI0 YaCTHHOIO
KK Vxpainn. Axmo x cyzas sxe Ha niif cragil npufine 10 BHCHOBKY PO HEACTPHUMAHHS 3aralibHIX
3aca/l NpU3HAUEHHS NMoKapadus npu oOpaHi BUMY Ta po3MIpY IOKapaHHA, | NPU3HAYMTL NOKAPAHHS,
BIJITIOBI/IHO JI0 3aKOHY, ane iHme, ik Te, mo 6yio y3rolikexe cToposaMu, Horo pimeHHs (BHPOK)
moske 6yTH ockapxennil. Y ¢r.394 KIIK, sxa pu3Havac ocOBIHBOCTI OCKapKEHHA OKPEMHX CYI0BHX
pilieHk MICTATBCA TIONOKEHHH, (M0 BHIHAYAIOTH HOPHIAOK OCKAPIKEHHH YTOOH [P0 NMPHMHPEHHS Ta
Yoy Npo BU3HAHHA MPOBHHHM. 30KpeMa, NiJCcTaBaMyt OCKApKEHHS BHPOKY Cyay nepioi iHcTaHuil Ha

7 BuKOpUCTaHAS LBOFO CNOBA A€ DiICTABH FOBOPHTH, 1II0 3aKOHOJaRelb HE BIIHOCHTE BHDIIEHAS [HX [IHT4HE HA PO3CYL
cynmi, a s0bor’azye Horo poburn ue. ¥ IPOTHACKHOMY BHAZAKY AopeqmiinuM Oyiao O BUKODHCT2HHY CHOBOCIOIYYEHHS
“MOMKE BIAMOBHTH® B 38TBEDIMEHHI YTOAH.

T0puduuni nayrku
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TiACTaBl LHX YroJi, BKa3asi: IIPH3HAYSHHA CY/IOM NOKAPAHHA, CYBOPILIOTO HIXK Y3TOMKEHE CrOPOHAMH
YrONM; IIPH3RAYEeHHs CYA0M OKApaHH4, MCHII CYBOPOIO, HIK Y3IOIKEHE CTOPOHAMH YI'OIHK.

Hopril mig YipaiuH KpHAMIHATBHMH NponecyanbHHM 1RCTHTYT 1oTpebye NOAanbLIoOre OCMHCTEHHS
fioro nparoBOl MPHPOAM, 3MICTY Ta Apu3HadeHHA. KOPHCHMM Y THOCEOIOridHOMY IUiaHi ans foro
JOCIIJUKEHHS MoxKke OyTH 3BepHeHHS 0 NOPIBHANBHO-TPABOBHX JOCTIHKEHD [IBOTO iHCTHTYTY, Y THX
KpaiHax, SKi Bke DpoHUUIK eTan HOoro craHosjIeHHs Ta anpobauii, MaloTs neBHEl mocsin. Bouesums
3a BIACYTHOCTI DOKH Takux B YKpaiHi, Apoanami3yBaTH NMEpeRarH i HEOONIKH 3aliPOBAMKEHHA IHX
JBOX IHCTHTYTIB MOkHa OyJie AHl0e Yepes HeBHMIT NPOMDKOK Hacy.

Opnax Bxe 3apa3 CHifl OpieHTyBaTH ocib, AKi OyayTh yKnajaTH Yrogd [po NPUMHPEHHS (CTOPOHH,
TpeTi 0cobH) Ha Te, WO IJ Y3TOMKEHHM NOKAapaHHAM CIiJi pO3yMiTH BH3HAYEHHA AK BHAY, TaK i
pO3Mipy TIOKapaHH#, SK OCHOBHOIO, Tak i gojarkoporo. Orxe, nepen YXBaNEHHAM PillleHHS Hpo
3aTBEPIDKECHHS YTOIN PO NPMMHPEHHES ab0 YTO/H TIpO BH3HAHHS BHHYBATOCTI CY/ HiJ 4Yac CYAOBOrO
3acilaHHg TOBHMHEH 3°ACyBaTH B OOBMHYBa4YeHOro, cepej iHIIOTo, i Te, YW IMKOM BiH posyMic ske
Horo 6yne npH3HAaueHe NIOKAPaHHY, a caMe IKOro BHIY Ta posmipy (abo crpoky). TakuM UMHOM,
3akpirvieni Ha cporofi B n.4 4.4 ¢1.474 Ta n4d 4.5 c1.474 KIIK npumucu mopo 3’AcyBaHHA B
0OBUHYBAUEHOTO, YA PO3YMIE BiH, Skuii BMJ TIOKapaHHA HoMy Oy/e TIpM3HaYeHO He B NOBHIM Mipi
BIATIOBiZaE HPHHLMIY 3aKOHHOCTI. YuHHE KpHMiHAJIBHE 3aKOHOJABCTBO YKpaiHH BHKOPHCTOBYE JIBa
BHIOM CaHKIi#: BITHOCHO BH3HaWeHy, fka repenfanac OCHOBHE NOKApaHH# [IMIe OHHOTO BHAY B
NEBHUX MeXax; ajbTepHaTHEHY, AKa Hepeabayac He OAMH, a [Ba i GIABHIY KiNbKICTH BMAIB OCHOBHUX
LIOKapaHhb, i3 SKHX CYH MOKe NPH3HaYMTH TUILKM onHe. BHaM nokapaHs, Mo BIIOYEH] ¥ BIATIORIAHY
CHCTEMY, MAIOTh PO3MIpH a0 K CTPOKOBHMH, 33 BUKJHOUYEHHAM TAKHX JBOX BUAIB, 9K M030aBicHHA
CHeLiaibHOrO 3BAHHA, PAHIY, YMHY 4¥ KBanidikaliliHoro kiacy Ta faoBiuxe noz0asienss soni. Binsi
BAAM, HA HaOly JYMKY, AL TO3HAYEHHA Y3TOMKEHOrO TMOKAPAHHSA, € BHMKOPHCTAHHA
crosocnonyyeHss “mipa nokapaHHs” B cT.475 KIIK, ge #geThes npo yXBajeHHS BHPOKY, AKHM
3aTBEPAKYETECA YIOfia. AJUKe Mipa NOKApaHHs | BU3HAYACTECS Yepe3 BKa3iBKy Ha B/ Ta CTPOK abo
pO3Mip NPH3HAYEHOTO NOKAPAHHL.

Takox cmig ysromura oomoxkenns KK Vipaian 3 KIIK niono oaHaxoBol BKa3iBKM B TEKCTaX IIHX
3aKOHIB HA Ha3BY Yroi® npo BusHanus BuHyBatocTi, ¥ KIIK us yroga Mae caMme Taky Hasmy, AK MM
BKa3alnd BHILE, 4 OT BXKE NPH BHeCEHHI JomoBHeHb 10 cT.65 KK VkpaiHH 10 yroly no3Ha9uim sK
YFOMY PO BHZHAHHA BUHH,

HamnegpHe, 110 3 METOK JOTPUMAHH IIPABIT OPHANYHOL TEXHIKH B 4.5 ¢T.65 cmiM HABOHTH Ha3By Lici
yrogu Ttak, sk sona chopmymosana B KIIK. TakaM ausoM 9.5 ¢1.65 6yae ysromxena i 3 9.2 cr.2
(IlizcraBa KpUMIHANEHOT BiMOBIAANBEHOCTI), B #KiH BKA3yeThCA, M0 0C¢00a BBAKACTHCH HEBHHYBATOIO
y BUMHEHHI 370YMHY 1 He Moxe OyTH flijtaHa KPUMiHAJEHOMY TIOKAPaHHIO, MOKH 1i BUHY He Oyie
JOBEACHO B 3aKOHHOMY NMOPSAKY i BCTRHOBNEHO OOBHHYBAJBHEM BHPOKOM cyiy. JIo Toro x BuHHKae
3aKOHOMIpHE TIMTaHHA, YW MOMKHA BH3HaBaTH 0e33acTepekHe BHM3HAHHA [HIO3DIOBAHHM UH
OOBHHYBAYEHHM CRBOET BHHYBATOCTI Y BYMECHHI KPUMIHAILHOTO NPaBONOPYINEHHS, SKE € ONHIEH 3
HeOOXIZHNX YMOB YK/IaACHHS YTOIM IIp0 BH3AAHHA BHHYBATOCTI, JAOBEHEHICTIO 1l BHHH B 3aKOHHOMY
HOPAIKY, Wi 1151 o6cTaBHHA Mae BKasysaTHeh B 4.2 ¢1.2 KK okpemo.

Toni 3asHauena crarrta Moxke Oyry chOpMYNBOBAHA HACTYNHUM HMHOM: ocola BRAKACTLCH
HEBHHYBATOK ¥ BYMHEHHI 37I0YMHY I d¢ MoXe OYTH nifnaHa KpEMIHATLHOMY NOKaPaHHI0, NOKH ii
BHHY He OyJe AOBEACHO B 3aKOHHOMY Hopaiky abo Hero caMowr He Oyle BH3HAHA BUHYBATICTH ¥
BYMHEHHI 3JI0YMHY 1 BCTAHOBJICHO 0OBHBYRaALHIM BUCHOBKOM cylty. HaBenenumu MipkyBaHHIMH MU
cnpobyBain NPOJEMOHCTPYBATH HANIPAMKH MOJANBINMX HAYKOBHX NOCHIZDKCHH OKPEMHX ACHEKTIB
npapo3actocysanns nonoxens KK Ykpainy B xourekeri vabyrra unnaoCcTi HOBOTo KpHMiHambHOro

TIPOLECYANILHOTO KOJESKCY.
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OPTAHDBALUMHO-TAKTHYHE 3ABE3NEYEHHSA ITPOBEJXEHHSA
CIIAYO0ro EKCIIEPUMEHTY

Hammscoka K3.A., KIO.H., JOLEHT

Aninponemposcekuii depocagruil yrigepcumem sHympiuiix cnpag

Haykosa CTATTA NPUCBAYEHE BUCRITICHHIO AKTYANLHAX [POGAEM OPraHisaliifHo-TAKTHYHOTO 3a6e3meyess

HPORSHEHAS CAIAMONO EKCIEPUMERTY. ABTODOM NTPOARAN30BAH] HAYSBH B IODHIMHIA NiTEpaTyPi TOYKY 30pY

IHOAO HBOTO AMTAHHA, 3aIPONOHOBAR] OPraHisaniiiai 3aXoy | TaxTHYH] npuioMHE NpOBeReHHS Caimiol ail.
Kriowoel cnoea: cridunii excrepumenm, Opzaxizayls, opzanizayitine 3abe3neyeHHS, MAKMUKG, MAKMUSHL
npufiom, GIOMEOPEHHA.

Yanmuackan  FO.A. OPI“AHI/IBAHHOHHO-TAKTH‘:IEC}{OE OBECTIEMEHHME CHEJCTBEHHOI'O
SKCIIEPUMEHTA / {genponeTpoBckaii rocyapCTBEHHEIH YHHBEPCHTET BHYTPEHHEX I, YKpansa
Hayauas craTed NOCBAINEHZ DPACCMOTPEHMK)  BKTYANBHRIX [POGIEM  OpraHM3alMOHHO-TAKTHYECKOro
OOCCTICHEHN IPOBEACHMS CACHCTBEHHOTC DKCHCPHMEHTA. ABTODOM TPOAHATMIMPOBAHEl WMEIOUIHECA B
IOPHANYECKOR JTATEPATYPE MHEHHS 110 JTOMY ‘BONOPOCY, NPEANOKEHEH oprarmsauﬂoaﬂmc MEpR K
TAKTHYECKHE HIPREMBI NPOBEJSHNS CleACTBEHHOr0 NefieTrrs. .

Kmouegnte cosa: Cre0cmgesusitl SKCHEDUMEH, opaa:-msm;uﬂ opeanumz;uo;moe oﬁecneaeyue MAKMUKa,

MAKMEYecKie NPUeMbl, BOCHPOU3ER0EHUE.

Chaplinskaya Y.A. ORGANIZATIONALLY TAC’T!CAL PROVIDING - OF INQUISITIONAL
EXPERIMENT/ Dmpro;:ctmvsk State University of Internal Affairs, Ukraine

This scientific article is about treatment of the actual problem questions of carrying out of investigatory
experiment.

In the conditions of development of Ukraine, reformation of the economic and political systems of society
and forming of the legal state al! greater actuality a fight against criminality, that inflicts considerable harm to
the state, acquires, negatively influences on the state of economy, destabilizes the ¢inancono-kpennray
system, complicates a criminogenic situation. Presently, she became one of factors, that threatens to national
safety of the state. The concentration of considerable material values in the hands of leaders of criminal
groupments stipulates growing interest in their direct participating in the political processes of the state.
Lately criminality purchased international character. The organized criminal groupments overcome borders
all more active, form the analogues of transnational companies, that carry on criminal business. The tendency
of including of the Ukrainian organized crime is traced in transnational criminal structures.

Therefore a criminal situation in Ukraine is lately characterized extremely negatively. It is observed a
tendency became enough o the change of structure and character of criminality. Her good organization that
needs the acceptance of urgent legislative and organizationally-administrative measures increases.

For today one of the most important tasks there is counteraction to criminality, first of all, organized. The
decision of this problem needs from law-enforcement and other public organs of combining effort, perfection
of activity, counteraction sent to the legal and organizationally-tactical providing to the crimes. For this
rcason the scientific article is extraordinarily timely and actual, as sanctified to research of the modern state of
the tactical providing of pre-trial investigation in the conditions of present time.

Today dynamic changes in character of criminality and terms of fight against her are evidently demonstrated
by insufficie

The general aim of the real article is illumination of the modern state and issues of the day of the tactical
providing of pre-trial investigation with taking into account of modern necessities of law-enforcement
practice.

‘The author have analyzed the points of view available in the legal literature on these questions and offered the

tactical method of carrying out of investigatory actions.
Key words: investipatory experiment, interrogation, tactics, tactical method, reproduction.
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