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THE LEGAL CHARACTERISTICS OF SPORTSAGENCY INSTITUTE
Tkalych M.O., candidate of juridical sciences, associate professor
Zaporizhzhya national university

The author of the article carried out legal description of institute of sporting agency service. In particular, it is
suggested to consider activity of sporting agent, directed on an assistance a sportsman (to principalu) in
durance vile sporting contract (labour contract) with a sporting club or assistance a sporting club in durance
vile sporting contract (labour agreement) with a sportsman sporting agency service. Relations between a
sporting agent and sportsman are regulated posredstvam agreements of sporting agency service.In accordance
with the agreement of sporting agency service one side (sporting agent) is obligated for areward to carry out
on the instructions of other side (principala) juristic 1/ili actual acts from the name and due to principala,
directed on providing of participation of sportsman in professional sporting activity.

Key words: professional sport, sporting agent, sporting agency service, institute of sporting agency service, agent

agreement, agreement of sporting agency service.

Txanmu M.O. [IPABOBASI XAPAKTEPUCTUKA MHCTUTYTA CITOPTUBHOI'O ATEHTHUPOBAHUWSA
/ 3aropoKCKuii HAMOHAIBHBII YHUBEPCUTET, Y KpauHa
ABTOp cTaTby OCYIIECTBHJ MPABOBYIO XapaKTEPUCTUKY HHCTUTYTA CHOPTUBHOTO areHTUpoBaHMSA. B
YaCTHOCTH, CIOPTUBHBIM arcHTUPOBAHWEM TIPE/UIaracTcsi CYUTATh JEATeNbHOCTh CIOPTUBHOTO areHTa,
HAMpaBJCHHYI0 HA COJEWCTBUE CIOPTCMeHy (NPUHLMIIANY) B 3aKIIOYEHMH CHOPTHBHOTO KOHTPAKTa
(TpyZIOBOTO KOHTpPAKTa) CO CIOPTUBHBIM KIyOOM WM COJEHCTBHE CHOPTUBHOMY KIyOy B 3aKIIOYEHHU
CTMIOPTUBHOTO KOHTPAKTa (TPYMOBOTO COTIAIIEHHS) €O CIOPTCMEHOM. OTHOIIEHHS MEXIY CHOPTHBHBIM
areHTOM U CIIOPTCMEHOM DETyIHPYIOTCS TIOCPEJICTBOM JIOTOBOpA CIIOPTHBHOTO areHTHpoBaHus. B
COOTBETCTBHH C JIOTOBOPOM CIIOPTHBHOTO areHTHPOBAHMS, OJIHA CTOPOHA (CIIOPTUBHbINM areHT) o0s3yercs 3a
BO3HArpaXk/IeHUe OCYLIECTBIIATh M0 TMOPYYEHMIO JPYroil CTOPOHbI (MPUHLMIIANA) IOPUIUUYECKHEe W/Win
(hakTHdeckue AEHCTBUSIL OT WMMEHM W 3a CYET NPUHIUIANA, HAlpaBICHHbIE Ha OO0ECHeYEeHHE Y4acTHs
CHOPTCMEHA B MTPO(eCCHOHANLHOM CIIOPTUBHOM JICSTETFHOCTH.

Knrouesvie cnosa: npogheccuonanvhoiii cnopm, cnopmueHbvlil deeHm, CnOpMUHoe A2eHmMuposaxue, UHCMUnyn

CHOPMUBHO2O A2EHMUPOBAHUS, A2eHMCKUIL 002080D, 002080p CHOPMUBHO20 U2eHMUPOBAHU.

Txammu M.O. TIPABOBA XAPAKTEPUCTUKA THCTUTYTY CIIOPTUBHOI'O AI'EHTYBAHHSA /
3anopi3bkuil HalllOHAILHUI YHIBEpCUTET, YKpaiHa

HeoOXiHO BiI3HAYUTH, IO Ha CHOTOJHI 3aKOHOJABYOr0 BH3HAYCHHS IIOHSTTS «CIIOPTUBHE arcHTYBaHHS»
B3araji He icHye. 3akoH Ykpainu «IIpo ¢i3uuHy KyabTypy i criopt» Bia 24.12.1993 p. HaBiTh He 3rajye
CHOPTUBHUX areHTiB cepej IHIIMX YYaCHHKIB ISUILHOCTI B mpodeciiiHoMy croprti. Y TOi ke 4yac Ha
JIOKJIbHOMY PIBHI ICHYIOTH perjlaMeHTu ¢ezepauiii Ta npoeciiiHux Jir 3 BUIB CHOPTY, 110 PEryJOI0Th
JUSUTbHICTh COOPTUBHUX areHTiB. Hampuknan, nisibHiCTh (yTOOIBHUX areHTIB B YKpaiHi periaMeHTyeThCs
Pernmamenrom ®®Y mono misutbHOCTI areHtiB (yroomictiB 2003 poky. Ha wmikHapomgHoMy piBHI i€
perinament ®IDA no arenram rpasiis 2007 poky. Tak, Periament ®®Y BuzHauae COPTUBHOTO areHTa sIK
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(dizuuny ocoOy, sika 3a OmIaTy Ha MOCTIiiHIM 0CHOBI mpeacTaBste GyTOoIicTa KIydaM 3 METOI0 HaiiMy 1Oro
Ha poboty abo kiay0 3 MeTO0 YyKiIaaeHHs TpaHcdepHoro koutpakry. Permament ®PIDA, y rtoii xe uac,
repeadavae, mo areHToM € (i3udHa ocoba, sKa 3a OIUIaTy IPEeJCTaBIsiE€ IPaBIiB KiIydam 3 HaMIpoM 10
BCTyny a00 BiJHOBJICHHS MEPEroBOPIB 3 MpAlCBIAIITYBAHHS Ta YKJIaJCHHS KOHTPAKTy abo MpeacTaBiisie
OJIMH OJHOMY JBa KIyOM 3 MeTol0 ykiaieHHs TpaHcdepHoi yromu. Ha Hamy aymky, HalOuIbIn HiTKO
BiIoOpaKa€ CYTHICTb [PAaBOBOTO  CTAaTyCy CHOPTHUBHOTO areHta JeQiHillis, BHUKOPHUCTOBYBaHA
pumieHaBeaeHUM Pernamenrom OIDA. Came 1s edininis Moxke OyTH B3sTa 32 OCHOBY MpH po3poOili 3MiH Ta
nonoBHeHb 10 3akony Ykpainu «[Ipo ¢isudny KyabTypy i cOOPT» Yy 4acTHHI MPABOBOrO PEryJHOBAHHS
TUSUTBHOCTI CIIOPTUBHUX areHTiB. 30KpeMa, CIOPTUBHUM areHTOM MPOIOHYEMO Ha3uBatH (pizumdaHy 0co0y, ska
3a OIUIaTy MPEJCTaBIIss€ CHOPTCMEHIB CIIOPTUBHUM KJy0aM 3 HAMIPOM JI0 BCTYIY B TIEPETrOBOPYU 3 YKIAICHHS
KOHTpakTy abo NpejcTaBiisie OJMH OJHOMY J[Ba CHOPTHUBHI KJIyOU 3 METOI0 YKJIaAeHHs TpaHc]hepHoi yroau.
OTxe, CIIOPTUBHE areHTYBaHHS — L€ AiSUIbHICTh CIOPTUBHOTO areHTa, CIpsSIMOBAHA HA CIPUSHHS CHOPTCMEHY
(npuHLMIIANY) B YKJIAJEHHI CHOPTHBHOIO KOHTPAKTY (TPYJOBOrO KOHTPAKTY) 31 CIOPTHMBHMM Ki1yOoM abo
CIPUSIHHS CIIOPTUBHOMY KJIyOY B YKJIa/JIeHHI CIIOPTUBHOTO KOHTPAKTY (TPYI0BOi yroau) 3i ciopremenom. 1o
CTOCYEThCS TOHATTS «JOTOBOPY areHTYBAaHH:», TO YUHHOMY L{MBITIbHOMY KoJiekCy YKpaiHU BOHO HeE BiZIOMO.
binbme Ttoro, LK VYkpainu B3arami He mnepeabadae MOXIMBICTh YKIQ[ICHHS areHTCHKUX JIOTOBOPIB,
[IPOIOHYIOUM JUIsl BIAMOBIJHUX CUTYALliil IPaBOBI KOHCTPYKLII JOr0BOPY J0pYUYEHHs ab0 JA0roBOpY KOMICI.
Bopanouac, umnHHuii ['ocrnogapcbkuil kojeKc YKpaiHM peryJjloe areHTCbki BIJHOCHMHM. Buxoasum 3
KOHCTPYKIIi areHTCHKOr0 JOTOBOPY, 3aKPIIUICHOI B YMHHOMY BITYM3HSHOMY 3aKOHOJABCTBi, JOTOBOPOM
CIIOPTUBHOTO ar€HTYBAaHHS MPOIIOHYEMO BBXKATH JOTOBIP, BIAMNOBIIHO O SKOTO OJHA CTOPOHA (CIIOPTUBHUI
areHT) 3000B’S3y€TbCsl 3a BUHArOpojy 3/IMCHIOBATH 3a JOPYYSHHSM IHINOI CTOPOHM (IPHUHLIMIIAIIA)
I0pUIMYHI Ta/ab0 (pakTH4HI JUT Bl IMEHI Ta 33 PaXyHOK MPHHLMIANA, CIIPSAMOBAHI Ha 3a0e3Me4eHHs y4acTi
cropTcMeHa B rpodeciiiHiil criopTuBHIN AisibHOCTI. FOpuan4Hi Aii CIOPTUBHOrO areHTa, B MEpUIy 4Yepry,
MOB’13aHi 3 YKJIJCHHIM KOHTPAKTY MPO CHOPTHBHY iSUTBHICTh, 8 TAKOK IHINHX JIOTOBOPIB, [MOB’S3aHUX 3
y4acTio CropTcMeHa Yy TnpodeciiiHiii CHOpTUBHINA MiSITBHOCTI (CIIOHCOPCHKUX KOHTPAKTIB, JIOTOBOPIB
cTpaxyBaHHs Ta iH.). @akTH4HI X Jii areHra MoJAralTh y HaJaHHI NMPUHLMNATY HeoOXiIHOI H(popMalil,
MPOBE/ICHHI IEPEroBOPIB 31 CHOPTUBHUMU KJIyOaMu, JT0CIIIDKEHHI TPAHCEPHOTO PUHKY TOIIO.

VY 3B’43KY 3 BUKJIQ[ICHUM BUIIIE, HA HAIIy JYMKY, iCHY€ 00’ €KTUBHA HEOOXIIHICTh JIOTIOBHUTU 3aKOH Y KpaiH!
«[Ipo ¢isuuny KyIbTYpy 1 CHOPT» HOPMaMu, IO PErJIAMEHTYIOTh ISUIbHICTh CIHOPTHBHUX areHTiB abo
BPETYJIIOBATH OCII/DKYBaHI BITHOCHHU B MekaX okpemoro 3akony Ykpainu «IIpo mpodeciitauii criopTy.
BojHouac, 3akOHOJaB4i HOPMHM TIOBMHHI BPaxOBYBaTH NPHUIMCH BIIOBIJHUX AaKTIB MDKHApOJHHMX Ta
HallOHATbHKUX (eaepartiii 1 Jir 3a BujamMu CHOOPTY i He cymepednTH iM. [lepeaycim, 1e AacTh MOXIUBICTh
YiTKO BHM3HAYUTHU [PABOBUN CTATyC CIIOPTUBHOTO areHTa, SK IOBHOMPABHOIO YYaCHMKA CIIOPTHUBHOL
JUSUTBHOCTI, Pa30M 31 COPTCMEHAMHE Ta CIIOPTUBHUMH OpraHizarismMu. Kpim Toro, 3aKkoHo1aB4e 3aKpirIeHHS
JI03BOJIUTH YHI(IKYBaTH MIJXO/M 0 BU3HAYEHHS MPABOBOIO CTATYCy CHOPTHBHOIO areHTa B Pi3HUX BHAX
crnopty. BaiuBuM € TakoxK Te, 110 NPUAHATTS BIAMOBIIHMUX HOPMATHUBHUX aKTIB JO3BOJIUTH BCTAHOBUTHU
OUJIb1LI >KOPCTKUIT (hIHAHCOBUIA KOHTPOJIb Y c(pepi CIIOPTUBHOTO areHTYBaHHS, ICTOTHO 0OMEXUTb MOXKJIMBOCTI
JUTSL YXUICHHS BiJI CIUIATH MOJATKIB «CIPUMU» areHTamMH Ta BYMHEHHS IHIIUX [PABOMOPYIICHb Y 3a3HAYCHIM
chepi, 3abe3neynTh KOHTPOJb 3a Mpo(eciiiHIM pIiBHEM areHTIB 3a JOTIOMOTOIO JIIIEH3YBAaHHS, JacTh
MOKJIMBICTh HAQ/IATH MOCTYTH CIIOPTUBHUX areHTiB OLIBIIIN KIJIBKOCTI CIOPTCMEHIB, Y TOMY YUCI THM, XTO
HE € «31pKkaMm», 1 06arato HIOro. 3peiToro, 3a3Ha4eHi i1 NpU3BeAYyTh 10 MiABUIIEHHS PIBHS 3aXUCTY NpaB i
cB00O/I CIIOPTCMEHIB, CHOPTUBHUX areHTIB Ta IHIIMX YYACHUKIB MPOQECciiiHOi CIOPTUBHOI MISNIBHOCTI, 10
IHTEHCHBHILIIOT'O PO3BUTKY IHCTUTYTY CIIOPTUBHOT'O areHTYBAaHHS Ta MPO(ECiiiHOro Cropry 3arajiom.

Knrouosi cnosa: npogpeciiinuii cnopm, cnopmusHuii azeHm, CROPMUGHE ALeHMCMBO, HCIMUNYM CHOPMUBHOSO

aceHmMcmed, a2eHmcuKull 00208ip, 00208ip CROPMUBHO20 A2EHMCMEBA.

First of all, it should be noted that at the moment there is no legislative definition of “sports agency” or “sports
agency services”. The Law of Ukraine “On Physical Culture and Sports™ [1], adopted on 24.12.1993 does not
even mention sports agents among other participants of professional sports. At the same time on the local level,
there are regulations of sports federations and professional sports leagues, regulating the activities of sports
agents. For example, the activities of football agents in Ukraine is regulated by the FFU Regulation [2] on the
activity of agents of players, adopted in 2003 and FIFA Regulation [3] about players’ agent, adopted in 2007.

Thus, the FFU Regulation defines a sports agent as an individual who represents for a fee on a permanent basis a
player to football clubs to recruit him to work or a club aiming to conclude a transfer contract. FIFA regulations
provide that the agent is a person who for a fee represents players to clubs with the intention to join or
resumption of negotiations and the conclusion of the employment contract or two clubs with an intension to
conclude a transfer agreement. Noteworthy concept of sports agent was proposed by Ilyich Sl. [4, 14] This
author proposes to consider a sports agent a person, who aims to strengthen the athletic competition between
athletes, organizations of physical culture and sports, due to contract of sports agency with athlete to represent
him personaly in his relationship with the sports organizations of physical culture and sports, advertisers,
sponsors, to “manage career” of athlete, to resolve legal and economic issues of the athlete, including personal or
represents the organization of physical culture and sports in its relations with other organizations of physical
culture and sports on a transfer of athlete, to represent the organization of physical culture and sportsin finding
athletes for hiring them to work or to represent the organization of physical culture and sports in finding
advertisers, sponsors, €tc.
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In our opinion, the beneficial effect of the proposed concept is an attempt to more clearly refer to the legal status
of a sports agent, indicating the number of his rights and obligations. At the same time, the definition has some
drawbacks. In particular, the definition of Ilyich S.I. doesn’t mention the primary responsibility of a sports agent,
which is the conclusion or assistance in concluding of sports (labor) contract with a sports organization.
Obvioudly, references to the duties of sports agent to represent the athlete in his relations with sports
organizationsis not sufficient because it does not give any idea about the content of the powers delegated by the
athlete. Besides, the responsibilities of sports agent associated with the enhancement of athletic competition,
“career management”, “solution” of legal , economic and personal issues of athlete etc do not look quite specific.

In our opinion, the definition used in FIFA Regulations reflects the essence of the legal status of sports agent
most clearly. This definition can be taken as the basis for the development of amendments to the Law of Ukraine
“On Physical Culture and Sports™ concerning the legal regulation of sports agency. In particular, a sports agent is
proposed to call an individual who for fee represents athletes to sports clubs with the intention to join the
negotiations on the conclusion of the contract or represents two clubs to each other with intension to conclude a
transfer agreement.

Regarding the concept of the “agency services contract”, we may conclude that it is not known to the Civil Code
of Ukraine. Moreover, the Civil Code of Ukraine does not provide the possibility to sign any agency agreements.
Instead of this it proposes the legal construction of commission contracts. At the same time the current
Commercial Code of Ukraine used approaches, directly opposite to those which were used while development of
the Civil Code of Ukraine and provided the lega rules governing agency relationships. Moreover, the
Commercial Code of Ukraine, unlike the Civil Code of Ukraine, completely recreated the institute of Anglo-
American legal system, not mentioning messes with the terminology. Thus, chap. 31 of the Commercial Code
called “Commercial intermediation (agency relationship) [5] in the economic sphere™, where art. 295 provides
the concept of agency activities (commercial mediation), as entrepreneurial activity, which consists in providing
by commercial agent services to business entities in the exercise of economic activity through mediation on
behalf of the benefit under the control and at the expense of the client, whom he represents. Thus, the
Commercial Code considers agency relationship as a kind of commercial representation, although it calls it
commercia mediation. Since the essence of mediation is an independent activity person on his behalf, but in
another’s interest, this fact differsit from the agency (dealership), where representative acts on behalf of and in
the interests of the principa. In fact, Art. 295 of the Commercia Code confuses these concepts, limiting agency
relationships by providing of services in transactions or in facilitating their conclusion solely on behaf of the
entities and at their expense, that istypical for a system of Anglo-American law.

Obvioudly, the simultaneous action of the Civil Code of Ukraine and Commercial Code of Ukraine, which are
based on diametrically opposite approaches, confuses the enforcement activities that may lead to extremely
negative consequences. It seems that these contradictions should be eliminated. The most suitable option, in our
opinion, may be the implementation of norms relating to the control of agency, into the Civil Code, as was donein
the Russian Federation. The expediency of the existence of the Commercial Code of Ukraine is not obvious.
Nevertheless, for the present moment the legal basis for further development of the design of agency sports contract
are norms of current Commercial Code of Ukraine. So, according to the article 297 of Commercial Code under the
agency agreement one party (the commercial agent) must provide servicesto another party (the subject, represented
by the agent) in transactions or to facilitate their conclusion (actual services) on behalf of the subject and at his
expense. In our view, this definition is not ideal from the point of view of legal technique. Thus, the “principal” for
some reason is called “subject, represented by the agent”. In the above definition the concept of legal action is not
used at all, while the concept of the actual agent’s actions is used. In addition, it appears that the agent has the right
to fulfill only legal or only the actua action in the interest of the principal, which is extremely rare. Regarding the
difference of legal representation and mediation categories mentioned earlier.

Thus we can represent a concept of sports agency services contract (sports agency contract) as a contract under
which one party (sports agent) agrees for a fee on behalf of another party (the principa) to fulfill lega and/or
actual acts of behalf and at the expense of the principa to ensure the athlete participates in professiona sports
activities.

Legal actions of sports agent primarily consist in providing of the contracts for sports activities, as well as other
contracts involving the principal in professional sports activities (sponsorship contracts, insurance contracts,
etc.). Actual actions in providing the necessary information to the principal, in dealing with sports clubs, the
study of the transfer market, etc.

Under the contract of sports agency services any athlete or sports club may the principa. At the same time, in
our opinion, it would be advisable to limit or eliminate the possibility of concluding contracts of agency between
sports agents and sports clubs, asit inevitably leads to the appearance of a conflict of interest.

At its core, sports contract of agency is compensated, consensual, mutual.
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The contract of agency services mediates the relationship of sports representation. In our opinion, the contract
may not provide for a sports agent a possibility to act on his behalf. It is always representation, but not
mediation. For sports agent it is not necessary to enter into relationships with athird party on his behalf.

In accordance with part 2 of Art. 297 of Commercial Code of Ukraine the essential conditions of the agency
agreements are the scope, nature and order of execution of the commercial agent of its services, the rights and
obligations of the parties, the terms of remuneration of the commercial agent, duration of the contract, the
sanctions for breach of contractual terms and conditions, other necessary conditions determined by the parties.
Essential terms of the sports agency contract include all of the above mentioned conditions. Thus, the FIFA and
FFU regulations provide that the sports agency contract is valid for a maximum period of two years. It can be
extended for another maximum period of two years by signing a new written contract and may not be renewed
automatically. The contract should clearly declare who is responsible for the payment of players’ agent and how.
Payment must be made exclusively by the client directly to the agent. The contract must contain the names of the
parties, the duration and the remuneration of the player’s agent, general payment terms, completion date and
signatures. The contract must be drawn up in four copies, which must be duly signed by both parties. Players’
agents must avoid any conflicts of interest in their activities. The players’ agent may represent the interests of
only one party per transaction. In particular, the players’ agent is not alowed to have a contract for
representation, or agreement on cooperation with the joint interests of the other party or one of the players’®
agents of other parties involved in the transition of the player or an employment contract. The amount of
remuneration payable to the players’ agent who was hired to act in the interests of the player, is calculated on the
basis of the annual gross income of the main player, including any prescribed payments that were included in his
contract of employment as a result of negotiations with the player’s agent. The players’ agent, who was hired by
the club should receive compensation for their servicesin the form of alump sum, the amount of which has been
agreed in advance.

Thus, we can conclude that the sports agency services contract is a legal structure highly demanded in today’s
professiona sports. It designs relationships devel oping between athletes (sports clubs) and sports agents. Bearing
in mind that professional sports has become a full-fledged economic sector, it is necessary to recognize that the
quality of the legal regulation of civil inherently relations in professional sports, including — of agency relations,
needs to be constantly improved. In this regard, a comprehensive theoretical study of legal regulation of sports
agency and developing of specific proposals to improve existing legislation is of utmost importance.
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