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ABOUT THE MEASURES OF CRIMINAL LOW NATURE IN RELATION
TO LEGAL ENTITIES
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This paper describes innovations in the Criminal Code, the criminal liability of legal persons. On May, 23,
2013 Verkhovna Rada of Ukraine passed the Law "About making aterations to some legidative acts of
Ukraine in relation to fulfilling the plan of actions in relation to liberalization of visa regime by European
Community for Ukraine in relation to responsibility of legal entities'. This law is enter a new division to
Genera part of Criminal Code of Ukraine — Division oX1V1 "Measures of criminal low nature in relation to
legal entities’. The article also lead perspective of scientists and legal practitioners on the introduction of the
Criminal Code of Ukraine liability of legal persons.
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IllexoBmoBa IM. O MEPAX VYI'OJIOBHO-IIPABOBOI'O XAPAKTEPA  OTHOCUTEJIBHO
IOPUJIMYECKHMX JIML] / 3anoposxckuii HalMOHAIbHbII YHUBEPCUTET, YKpanuHa

B crarbe onuchIBAIOTCS HOBOBBEACHUS B YTOJOBHBI KOJEKC YKpauHbl, KacarOIMeECs YroJoBHOM
OTBETCTBEHHOCTH Iopuauueckux quil. 23 mas 2013 roga Bepxosnas Paga Ykpaunsl nmpunsina 3akon «O
BEHECEHUN M3MEHEHUI B 3aKOHOIATENIbHbIC aKThl Y KpauHbl OTHOCHUTEIBHO BhIMOMHeHHs [Inana geficTBuit mo
nmbepanmm3anun EBponelickiM Col030M BH30BOTO peXnuMa Jisl YKpauHbl KacaTelbHO OTBETCTBEHHOCTH
IOpUAMYECKUX JIMID). DTUM 3aKOHOM BBOJUTCS HOBBIA pazaen B OOmyrwo uacte YrojoBHoro Koaekca
Ykpaunsl — Pazgen XIVI «Mepbl yronoBHO-IpaBOBOrO XapakTepa OTHOCHTEIBHO IOPUANYECKUX JIHID).
Taxke B cTarhe MPUBOJSATHCS TOYKU 3PCHUS YUEHBIX U FOPUCTOB-MPAKTHKOB OTHOCHUTEIBHO BBEICHHS B
YT0JI0BHBII KOJIEKC Y KParHBl OTBETCTBEHHOCTH FOPUIMIECKIX JIHIL.
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Knrouesvie cnosa: lopuduwecxoe JIUYO, Y20J108HAA ONMBEMCMEEHHOCMb, Mepbl Y20J08HO-NPABOBO20 Xapaxkmepda,
Haxkasadue, ynojiHoMO4YeHHble TUuyd, HenpasomepHdas 8b12004.

1exosuosa JL.I. [TPO 3AXOJ1 KPUMIHAJIBHO-TIPABOBOI'O XAPAKTEPY OO IOPUJUYHUX
OCIB / 3anopi3bKuii HalIOHATBHUN YHIBEPCHUTET, YKpaiHa

23 TtpaBHs 2013 poky BepxoBHa Pama VYkpainm npwuiinsia 3akoH «[Ipo BHeceHHS 3MiH JI0 JAESKUX
3aKOHO/IaBUMX aKTiB YKpaiHM 1040 BUKOHaHHA [lnany niii mono nibepanizauii €Bponeiicbkum Corozom
BI30BOr0 PeKUMY JUisi YKpaiHU CTOCOBHO BIAMOBIAAIRHOCTI ropuaudHux ocio» (No 2990). Ilum 3akonom
BBOJUTHCS HOBHI po3ii 10 3aranpHoi wacTuHu Kpuminansaoro Konekcy Ykpainn — Po3ain XIV1 «3axommn
KPUMIHAJIBHO-TIPABOBOTO XapakTepy MI0J0 IOpUANYHMUX 0ci0", y gkoMy rependadaeTbcs KpUMiHAIbHA
BIJIOBITAJIbHICTD FOPUIMYHHX OCi0. 3TiIHO 3 1M PO3IJIOM, TTiJICTaBaMy JJIsl 3aCTOCYBAHHS JI0 FOPHIMYHUX
0ci0 3ax0/1iB KPUMIHAILHO-TIPABOBOT0 XapaKTepy € BYMHEHHS: 1) Bijl iMeHI Ta B IHTepecax IpUANIHOI 0cOOU
OyIb-IKOT0 31 3J0uMHIB, nepeadaueHux crarramu 209, 306, yacTHHOIO mepiuoro i Jpyroto crarri 3681,
YACTUHOIO MepIIoko 1 apyroto crarti 3684, crartamu 369, 3692 uporo Kogaekcy; 2) Bij IMEHI IOPUAUYHOL
ocobu Oy/1b-IKOTO 31 37I0YMHIB, MepeadadeHnx crartsimMu 258-2585 nporo Konekcey.

Jlo yIoBHOB&)XEHUX 0CIO IOPHIMYHOT 0COOM 3aKOH BIJHOCHTDH CITy»KOOBHX 0CI0 IOpHANYHOT 0cO0U, a TaKOXK
iHIUX 0Ci0, SKi, BIAMOBIAHO 10 3aKOHY, YCTAHOBYMX [OKYMEHTIB IOPUAUYHOI 0COOM YU JIOTOBOPY, MAIOTh
[paBo JisTH BiJl IMEHI IOPUIMYHOT 0COOM.

3aKOHOM TaK0)X BCTAHOBIIOIOTHCS TaKi BWAM 3aX0/iB KPUMIHAJIbHO-NIPABOBOIO  XapakTepy, IO
3aCTOCOBYIOTHCS JI0 FOPUIMYHUX 0CI0: IK OCHOBHI — 11¢ mTpad Ta JTiKBifamis, Sk J0AaTKOBI — Iie KOH(IicKaIis
MmaifHa. [Ipu 1mpoMy KoH(ickallis MaiiHa BHCTyNae sK JOJATKOBWI 00OB’S3KOBHMI 3axiJ KPUMIHAIBHO-
MIPAaBOBOrO BIUTMBY Ta MOXKE 3aCTOCOBYBATHCS JIMIIE Pa3oM i3 JIKBIJALI€0 OpUAM4HOI 0cobu. Po3mip
wtpay BCTAHOBJIOETHCS B PO3MIpI BIA I'STH TUCAY JI0 CIMJCCATH ITSITU THUCSIY HEOMOJATKOBYBAHUX
MIHIMYMIB JI0XOJiB rpomazsH. JlikBinauist 10puanyHoi 0coOU 3aCTOCOBYETHCS CYJIOM Y pasi BUMHEHHS il
YIOBHOB@KEHOI 0C000I0 Oyab-sAKOTO 31 3J04MHIB, nependadeHux crartsmu 258-2585 KK, oxnak, skmio
OpUIMYHAa 0c00a HAJICKUTh 0 00 €KTIB, 10 MAlOTh CTpPATEriYHEe 3HAYCHHS Ui EKOHOMIKH Ta Oe3MeKu
JIepyKaBH, JIKBIAALS 10 HEi HE 3aCTOCOBYETHCSL.

OpHak, cepel sSK HAayKOBIB, TaK 1 IOPUCTIB-NIPAKTUKIB, € PIi3HI TOYKY 30py CTOCOBHO BBEJCHHS [0
KpuminanbHOTO KOJEKCY YKpaiHM BIAMOBITATBHOCTI FOPUIMYHUX OCI0. € MPOTHBHUKU, a € MPHUOIIHUKH.
["0JIOBHUM apryMeHTOM IPOTUBHUKIB BBEJEHHS KPUMIHAIBHOI BIANOBIAAIBHOCTI IOPUANYHUX OCIO € Te, 110
TaKa BIJNOBIJAJIBHICTh CYNEPEYUTH OCHOBAM KPHMIHAJIBHOTO IpaBa YKpaiHW, B TOMY YHCIi, IPUHLMITY
0CO0OUCTOI BIIMOBIAAMBHOCTI Ta IPUHIIMITY BIAMNOBIIAIRHOCTI BUHHOI 0co0u, sIKi 3akpirieni 1 B Koncruryuii
VYkpaiau (cr.2 ta cr.61). Takok NMPOTHMBHUKH BBXKAIOTh, II0 TaKa BIANOBIJAJIbHICTh 3HAYHO 30LIBLINTH
MOXJIMBOCTI HECIIPABEIJIUBOIO 3aCTOCYBAHHS [0 IOPUAMYHUX OCIO KOPCTKMX MPABOBMX CAHKI(iM, HAaAaCTh
HOBI MO>KJIUBOCTI JUIS IPOSIBIB KOPYIILIT, HEraTUBHO BILIMBATHME Ha €EKOHOMIYHY aKTUBHICTb.

[TpuOiuyHMKY BBeJEHHS KPUMIHAIBHOI BIIOBIAAIBHOCTI FOPUIMYHMX OCI0O HAaBIAaKKM BBAXKAIOThb, IO
YKpaiHChbKHMii  3aKOHOAaBeLb 3pOoOMB 3HAYHMIT KPOK Ul MOJAJIBILIOTO PO3BUTKY KPUMIHAIBHOTO
3aKOHO/IaBCTBA TA, TAKMM YMHOM, 1e OlIbllle HAOINU3KB HOro 0 3aKOHO/1aBCTBA €BPOINEHCHKUX KPaiH.
Karouosi cnosa: wopuouiHa ocooda, KPUMIHAIbHA 8I0NOBIOANBHICIb, 3AX00U KPUMIHATbHO-NPABOBO20 XApaKmepy,
NOKAPAHHS, YNOBHOBANCEHI 0COOU, HeNPABOMIDHA BU200.

On May, 23, 2013 Verkhovna Rada of Ukraine passed the Law "About making alterations to some legidative
acts of Ukraine in relation to fulfilling the plan of actionsin relation to liberalization of visa regime by European
Community for Ukraine in relation to responsibility of legal entities"(Ne 2990) [1]. This law is making
aternations in the Crimina code of Ukraine, Criminal Procedure Code of Ukraine, to Law of Ukraine
"On providing of safety for persons that participate in the criminal judicial procedure”, to Law of Ukraine
"On principles of prevention and counteraction to the corruption”.

This law is enter a new division to General part of Criminal Code of Ukraine — Division oX1V1 "Measures of
criminal low nature in relation to legal entities", criminal responsibility of legal entitiesis stipulated in that.

According to this division grounds for application to the legal entities of measures of criminal low
nature are commitments:

1) in the name and in behaf of legal entity any of the crimes stipulated by the articles 209, 306,
division first and second of the article 3681, part first and second of the article 3684, by the
articles 369, 3692 this Code;

2)  inthename of lega entity any of the crimes stipulated by the articles 258-2585 this Code.

To the authorized persons of legal entity a law takes the official persons of legal entity, and also other
persons, that under the law, constituent documents of legal entity or agreement have aright to operate
on behalf of legal entity.

Crimes, dtipulated by the articles 209, 306, part.1, 2 article 3683, part. 1, 2 article 3684, articles 369,
3692 Criminal Code, confess committed in interests of legal entity, if they are aimed to get illegd
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benefit or conditioning for the receipt of such benefit, and similarly on avoiding statutory
responsibility.

The measures of criminal low nature can be applied to any enterprises, establishments, organizations,
except state authorities, government of Autonomous Republic of Crimea, organs of local self-
government, organizations created by them in the set order bodies, that fully hold out by the state or
local budgets, funds of obligatory state socia insurance, Fund guaranteeing of physical persons’
holding, and also international organizations

A law also sets the types of measures of criminal low nature, that are apply to the legal entities: as a
basic — fine and liquidation, as an additional- confiscation of property. Thus confiscation of property
comes forward as an additional obligatory measure of crimina low nature influence and can be
applied only together with liquidation of legal entity. The size of the fine is set in a size from five
thousands to seventy five thousand untaxed minimums of profits of citizens. Liquidation of legal
entity is applying court in case of perpetration by the authorized person any of the crimes envisaged by
the articles 258-2585 Criminal Code, however, if a legal entity belongs to the objects that have a
strategic value for an economy and safety of the state, liquidation can’t be applied .

A law is also stipulating the remoteness of applying measures of criminal low nature to the legd
entity.

While applying measures of crimina low nature to the legal entity the court has to take into account
gravity of the crime degree that have been done by the authorized face, the degree of realization of
crimina intent, size of the inflicted harm, character and size of illegal benefit that the legal entity have
gotten or was going to get, alegal entity assumed measures for prevention of the crime.

However, there are different points of view among both scientists and practical lawyers about
introduction to the Crimina code of Ukraine the responsibility of legal entities: there are opponents,
and there are supporters.

The main opponents’ argument of introduction legal entities crimina responsibility is that such
responsibility contradicting with main bases of criminal Low for Ukraine, including, principle of the
personal responsbility and principle of guilty liability of person that stipulated in Constitution of
Ukraine (Articles 2 and 61). Opponents consider also, that such responsibility will significantly
increase the possibilities of unfair applying hard legal sanctions to the legal entities, will give new
possibilities for the displays of corruption, will negatively influence on economic activity [2; 3].

"Positions of this legidlative initiative makes provisions of legal fiction formation in the criminal
legidlation of Ukraine, according to that the sanctions will be the applied to the legal entity, that is a
priori the legal entity will be considered as crime committed in case if a concrete crime was
accomplished by her leader, founder, participant or other authorized person. Thus, the offered
construction requires to count a legal entity like such that committed crime in cases when there is a
fact of perpetration publicly dangerous deed, stupulated by the article 209, 258-258 5,306, 368- 369 2
Criminal Code, unsure" [3].

"The real aim of law 2990 is maximum clear. As well as the case of early conducted "humanization”,
we ate talking about fulfilling the budget by criminal pursuit. Particularly, about that the size of fines
that are the basic type of punishment for the legal entities can testify : from 5 thousands to 75 thousand
untaxed minimums of citizens' profit" [4].

The supporters of introduction of criminal responsibility of legal entities consider vice versa, that the
Ukrainian legidlator undertook a significant step for the further development of crimina legidation
and thus yet more approached him to the legislation of the European countries.

As an example, Vasiliy Maryarenko, The head of Constitutional Assembly re justice, the head of
Supreme Court of Ukraine in 2002-2006, is thinking concerning introduction of criminal responsibility
of legal entities: "The discussion about criminal responsibility of legal entities is continued during
many decades. Finally the common sense is getting power”. A legislator comes to that the legal
entities must answer in the criminal order. “Such order was stipulated in the times of Russian empire
legidation. For example, when an enterprise harmed ecology and his authorized persons didn’t reacte
on the measures accepted by the state in relation to this enterprise, these authorized persons were
exposed to criminal responsibility, and the enterprise by itself wasliquidated in the criminal order.
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At present criminal responsibility of legal entities is stipulated in many countries of the world. Mainly
it takes place in cases of violations in the field of ecological safety, and adso in the cases of different
sort of abuses in relation to society and state. In 2001, when new Criminal Code was inculcated, the
scientists contested against criminal responsibility of legal entities. However by that time | aready
insisted on this necessity. Today my idea finds confirmation at legislative level" [3].

Mykola Koziubra, the judge of Constitutional Court of Ukraine in retirement says. "Practice of
bringing in to the crimina responsibility of legal entities is sufficiently widespread and accepted by
world community. In the days of the USSR the local scientists had concerns against this phenomenon,
however today this position finds more and more supporters. Undoubtedly, there are many questions
in this sphere. For example, in relation to principle of individualization of punishment. However we
gradually come to the point that this principle needs to be understood wider. Individualization can
belong not only to the individual but also to the legal entity” [3].

An advocate Olena Pertsova marks, that "law 2990 stipulates criminal responsibility for the legal
entities according to the most "working" articles of the Crimina code of Ukraine : corruption offences
and legalization of the profits that have been gotten in a criminal way. If before passing the Law 2990
liability for the perpetration of these crimes frightened the official persons of legal entity only (dummy
faces usualy) but now the owners of the business have to be thoughtful because paying finesis needed
from the accounts of legal entity" [4].

Thus, legidator first in Ukraine history at legislative level set criminal responsibility of legal entities.

We agree with those scientists that are the supporters of establishment of criminal responsibility of
legal entities, and can mark such advantages of the establishment : a 1) in present time plenty of
crimes committed through the legal entities , and civil responsibility does not give those judicia
guarantees, as per criminal pursuit; 2) A fine will be impose on legal entities that will significantly
exceed the maximal size of fine for a physical person; 3) is not correct that criminal responsibility for
the deeds made on behalf of alegal entity the only physical persons are bear, as criminal acts of legal
entity will not disappear because one of the workers underwent trial; 4) a big value will have a fact of
conviction of legal entity.

However, The Law "On making alteration to some legislative acts of Ukraine in relation to fulfiling
the plan of actions in relation to liberalization by European Community visa regime for Ukraine in
relation to responsibility of legal entities"(Ne 2990), to our opinion, has a row of substantial defects
that would be necessary to remove.

For the reason that the volume of the article does not allow us fully describe the lacks of this law, we
will continue to disclose the topic in the next articles.
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