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Boiitosna €. M. JIMCKYCIMHI TTMTAHHSI CTAIIT 3BAKIHUEHHS JIOCYJOBOI'O PO3CJIIIYBAHHS
B KPUMIHAJIbBHOMY ITPOLIECI YKPATHU / 3anopisbkuii HanionansHuii yHiBepcutet, Ykpaina
Y crarTi po3riAHYTO OCOOJMBOCTI 3aKOHOJABYOrO BPEryJIOBAHHS CTajii 3aKiHYEHHS JOCYI0BOrO
po3cililyBaHHs B KPUMIHAJILHOMY IPOLIEC] Y KpaiHu.
Kntouosi cnoga: kpuminanvHuii npoyec, cmaodiss 00cy008020 PpO3CHIOY8AHHS, GIOKpUMmMs Mamepianie iHuliil
CMOpOHI, 008UHYBANLHULL AKNL, PECCIP MAmepidanig 00Cy008020 PO3CNIOYEAHHS.

Boiitosny EM.  JIUCKYCCHUOHHBIE BOITPOChl CTAJWM OKOHYAHHKS JOCYJAEBHOI'O
PACCIIEJOBAHMS B YI'OJIOBHOM IIPOLECCE YKPAWHbI / 3anoposkckuili HaumoHa bHbIM
VHHUBEpPCHUTET, Y KpauHa
B craree paccMOTpeHbI 0COOECHHOCTH 3aKOHOAATENBHOTO YPETYJIMPOBAHHS CTaMM OKOHYAHHS JI0CYACOHOTO
pacciieioBaHHsI B YrOJOBHOM TIpoliecce YKpauHbl. J[JIsi 3TOro WCCIeI0BaHO OIpeJieNieHre «IocyaeOHoe
paccienoBaHuey, 00palleHO BHUMAHKUE Ha HEONPEIETIEHHOCTh MOMEHTA OKOHYAHMsA 3Toii craauu. MccnenoBanbt
JICHCTBHSL YYaCTHHMKOB TIPOIECCa B MOMEHT OKOHYAHHS CTaJuM J0CYJIeOHOro pacciea0oBaHus, B YaCTHOCTH,
MpoLeaypa OTKPBITUS MaTepuajoB JIPYroi CTOPOHE. Y/IENEHO BHUMAHUE TEOPETHMYECKMM M MPAKTU4YECKUM
npoGiieMaM peaNu3alyy NMpaB YIaCTHUKOB YKa3aHHOUM MPOLEAYPHI, B YACTHOCTH, OTCYTCTBHE YCTAHOBJIEHHOTO
3aKOHOM MEXaHH3Ma €€ OCYIIECTBJICHHS M JOKyMEHTHPOBaHMSA, 00OCHOBAHO HEcOrjacue ¢ TpeOOBaHUSIMU
3aKOHa 0 HEOOXOAMMOCTH OTKPHITHS MarephajioB CO CTOPOHBI 3aIUTHl U HECOOTBETCTBHE ATHX TPeOOBAHMIA
MPUHLMIIAM YTOJIOBHOTO mpouecca. VccaenoBaHbl 0OBUHUTENBHBIN AKT U PEECTp MaTepUaioB [0CyaeOHOro
paccnejoBaHus Kak UTOrOBbIE JOKYMEHTbI CTaJuH J0CYIeOHOro paccnenoBaHus. PaccMOTpeHbl BO3MOXKHbIE
JEHCTBUSA CTOPOHBI OOBHMHEHUS B ClIydae TNpPUHATHA CYIOM pEIICHUS O BO3BpaTe OOBHHHUTEIBHOTO aKTa
MPOKYPOPY B CIy4ae, eclii 0OBUHUTEINBHBIN aKT HE COOTBETCTBYET TpeOOBaHMAM 3aKoHa. PaccmoTpeH Bompoc o
MOTEHIUAIbHOI BO3MOXHOCTH BO300HOBJICHUS CTaAMU JOCYAe0HOTO CIEJCTBUS MOCTE MPUHATHS PEIICHUs O
COCTABJICHUY OOBUHUTEILHOTO aKTa U HALPABJICHUS] IPOM3BOJICTBA B CY/I.

Kniouesvie cnosa: yeonogmnuiii npoyecc, cmaousi 00cy0edHo20 paccie008aHus, OMKpuIMue Mamepuaiog opyeoi

CcMopoHe, 008UHUMENbHYLT AKIM, Peecmp MAmMepuanos 00cyoedHo20 paccied08anusl.

Modern legal proceedings of Ukraineisin the process of reform. Message of the President of Ukraine
to Verkhovna Rada of Ukraine “European the choice. Conceptual foundations of economic and socid
development strategy Of Ukraine for 2002-2011” [1, 2] found that judicial reform has not only
confined to the improvement of the activity of judges and courts, and inwidest sense to create
conditions for strengthening protection of the rights and freedoms of man and citizen. Of course,
powered directly true for the sphere of criminal proceedings, since the Institute criminal liability is the
most difficult kind of lega responsibility and is applied to a person who committed a crime state
coercion in the form of punishment [2, 128]. It should also be mentioned one of the objectives of the
judicial reform is to ssimplify the access of citizensto justice. This is the epitome of the constitutional
provisions concerning the right of everyone to appea in court the decisions, actions or inactivity of
bodies of state power, bodies of local self-government, officials and officers,enshrined in article 55 [3,
4]. Specified reform continues; the most importantevent in reforming exactly the criminal proceedings
is, certainly, the adoption of the Criminal procedure Code of Ukraine [4, 11], which entered into force
on 19 November 2012.

This normative act can be regarded as an important step in the direction of the redization of the
constitutional rights of citizens; improved legal regulation in the sphere of criminal proceedings
brought him European values and principles, established attempt to transform steady observance of
human rights in the key idea of the entire criminal process and provide rea, not declared equality of
procedural possibilities of the parties to the criminal proceedings and to approve the competitiveness
process.

However, the time which has elapsed since the entry into force of the Code, found a number of
problems both practical and theoretical particular at the stage of after the pretrial investigation, which
require research and a practical solution. Thisisdue to the relevance of the topic this work.
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The acting criminal procedural legislation defines pre-trid investigation as a stage of criminal
proceedings, which starts with the recording of the information about the criminal offence in a Single
register of pre-trial investigations and ends with the closing of the criminal production or direction of
the court indictment, request on the application of compulsory measures of a medical or educational
nature, request for release from criminal liability In such a the law explicitly associates the end of the
stage of pretrid investigation with a certain action of the Prosecutor, who takes the final procedura
decision - approves the indictment and submit it to the court; approves the corresponding request of
the investigator and submit it to the court. On the basis of a litera understanding of the law after the
pretrial investigation matches in one case with the effect of the direction of the corresponding
procedural document in court, and in the other case with the adoption of the decision - making a
decision about termination of the proceedings.

In case, when the stage of preliminary investigation ends a decision on the closure of production,
theoretical or practical no issues.

Case of completion of pre-tria investigation committing an action requires a more detailed study,
because the mechanism of implementation of the decision, the parties relative to the direction of the
respective document to the the court is quite complex, and according to the author, his legidative
regulation no is perfect. This mechanism is stipulated in the § 3 of Chapter 24 of the criminal code of
Ukraine «Appeal to the court with an indictment, a petition on the application of compulsory measures
of a medical or educational nature». For the sake of the objectives of the work mechanism of
realization of the decisions of the prosecution of directions to the court a motion to release a person
from criminal responsibility will not be explored.

After the decision about the direction of the production to the court parties should open each other
materials that is provided by the senior CPC 290 Ukraine. This discovery is a necessary condition for
the admissibility of evidence in stage of the trial due to the requirements of 4.12 of this article. At first
glance, these requirements correspond equality of the parties to the crimina proceedings before the
law and court, however, certain theoretical inconsistenciesimpression distort.

So, the Prosecutor when deciding on the sufficiency of the evidence collected must inform the defense
about the end of the pre-trial investigation and provide access to materials of crimina proceedings,
right defined by part 1 thsp. 290. However, as follows from the terminology of the Code, above, the
pre-trial investigation ends the action - direction to the court of the procedural document. By the
moment when the Prosecutor decides on the sufficiency of evidence and formulating such a document,
this act of directing the document to the court is not perfect, therefore pre-tria the investigation is not
completed. In such circumstances, notification, parties shall protection about the end of the pre-trial
investigation is inconsistent with the facts and is an introduction to the defense misleading. If to
adhere to the point of view that certain inconsistencies law still allow come to the conclusion that the
moment of completion of pre-trial investigation of al associated with the adoption of the Prosecutor of
the decision on the sufficiency of evidence, the question of the legitimacy of the procedural steps a
Prosecutor, an investigator in the final pre-tria investigation. Because the procedure opening of
materialsis quite procedural action.

You should give areason. The requirement of the law regarding the need the prosecution open to the
defense, the materials of the investigation, quite reasonable, because these parties are in advance
categories, due to of opportunities evidence collection, impact on other socia processes,
accompanying the procedure of criminal prosecution, the possibilities of application of measures
provision of criminal proceedings, etc. moreover, party the charge is essentialy the initiator of the
criminal proceedings, therefore, it is logical, that one of the elements of the right to protection is the
right to hand protection to know on what evidence informed the charges. However, the requirement of
the law about the necessity of opening of materials the defense should be subjected to some criticism.
So, it is a question about the expediency of such a discovery by the protection given to the
achievement of objectives of the criminal proceedings.

Them in due to the requirements of article 2 of the CPC is the protection of individuals, society and
the state from criminal offences, protection of rights, freedoms and legitimate interests partici pants of
criminal proceedings, as well as ensuring a rapid, a full and impartial investigation and tria to
everyone who has committed a criminal offence, was attracted to responsibility to the degree of his
guilt, no one innocent has not been accused of or convicted, no person has been subjected to
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unjustified procedura coercion and to each participant in the criminal production was applied proper
legal procedure. If we assume that the charges wrong, and the efense's arguments about the absence or
crimina an offence is convincing, we can assume that this familiarization can be the ground for
making a decision on the Prosecutor closure of criminal proceedings. However, the above-mentioned
theoretical problems, which are incorporated in the body of the code formaly deprived of the
Prosecutor the capacity to do so; moreover, that the requirement of part 1 tbsp. 290 of the code of
Ukraine they have already committed a message about the sufficiency of evidence and directions
production in court. In practice, such a discovery materials from the defense will lead to the
destruction of evidentiary value of certain evidence, opens wide possibilities of abuse of their
authority by guests the prosecution.

Another problem is the lack of a mechanism for documenting the procedure of opening an
investigation materials.

So, in practice, investigators and prosecutors continue to draw up minutes of the procedural action, on
the the author's opinion does not meet the requirements of the law. For example, part 1 tbsp. 104 of the
code of Ukraine determine unequivocally: the progress and results of the procedural actions are
recorded in Protocol in cases envisaged in this Code. As senior CPC 290 Ukraine remembers on the
minutes of the procedural actions, his compilation in fact is a violation of the law. However, the
opening of materials, as mentioned above is a prerequisite for further use, the materialsin as evidence,
therefore, the requirements about opening of materials required prove to the court in the future senior
290 of the code of Ukraine notes that parties are obliged to confirm in writing the opposite side, and a
victim - the Prosecutor of the fact of giving them access to the materials with the indication of names
of such materials. Therefore, it is a written confirmation, but neither the name of this document, nor
his mandatory requisites, except guidance on the need to specify the name of the materials, the law not
actually determines. According to the author, this lack of a systematic approach the legislator is a
significant drawback of legislative regulation, because able to have the effect of non-uniform approach
of the court.

Not regulated by the law and procedure of the opening of materials by protection. So, it is unclear
whether the protection of open materials the prosecution simultaneously with acquaintance with the
materials protection, or can it be done without violating any time after notification of the Prosecutor
about the end of the pre-trial investigation but to the beginning of trial on the merits. Not defined by
law mechanism familiarization protection of the prosecution with such evidence as the testimony of
the witness, because in the understanding of part 8 thsp. 95 of the criminal procedure code explanation
awitness, alawyer can be taken away from such a participant of the process is not source of evidence;
at the same time to carry out the interrogation of the witness lawyer is deprived of the rights - such
right of pre-trial investigation shall enjoy only the Prosecutor and investigator.

As noted above, after the requirements of the law regarding the opening materials of the Prosecutor or
investigator with his behalf must be one of procedural documents mentioned above. It seems
appropriate consider the most difficult situation is with the preparation of the indictment Thus, as this
is the document actually is formulated accusations can be regarded as a preparation of the indictment
the most important decision that the prosecution accepts the stage of pretrial investigation in criminal
proceedings.

The indictment must meet the requirements of Art. 291 of the crimina procedure code of Ukraine.
When drawing up the indictment investigator and in case of its approval the Prosecutor should be
remembered that the court in the preliminary court session may take a decision on the return of the
indictment the Prosecutor in cases, if the indictment does not meet the requirements of the CPC of
Ukraine (p.3 part 3 tbsp.314 of the code of Ukraine). Such a situation should be considered in more
detail with taking into account the grounds for the refund and the further actions of the Prosecutor
Discussion is the question of the existence of the grounds for return the indictment the Prosecutor in
case of non-conformity with law the register of materials of pre-trial investigation. So, on the one
hand, n.3.4.3 Art.314 of the code of Ukraine defines as the basis of the return of the indictment the
Prosecutor mismatch Code is the indictment. However, when this Art.291 of the criminal procedure
code of Ukraine, which should correspond to the indictment, has the name «the indictment and the
register of materials of pre-trial investigation». It should be taken into account that according to item 4
tbsp. 291 of the code of crimina procedure register materias of pre-trial investigation has the
character of an integra Appendix to the indictment; registry requirements materials of pre-tria
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investigation significant and clearly set out in article 109 of the code of Ukraine. When such the
circumstances of the breach of the requirements of Art. 109 the CPC of Ukraine compilation of the
register materials of pre-trial investigation can be equated to the absence of such the inherent
application.

You also have to consider the fact that the law prohibits the provison of the court in the
commencement of thetrial in fact any documents in addition to conviction act, the register of materials
of pre-trial investigation, a civil action and evidence of handing the copies of these documents to the
defence, as defined in part 4 senior 291 of the criminal procedure code of Ukraine. If we analyze the
contents of the indictment, defined in 1-9 part 1 tbsp. 291 of the crimina procedure code of Ukraine
should come to the conclusion that the court deprived of the opportunity to know anything about what
evidence will reasonably position of the defense and the prosecution during the trial the indictment. In
such circumstances, the common working documents of the court - the indictment and the register of
materials of pre-trial investigation. And of course, a violation of law when drawing up both of these
procedural documents in advance prevent the court in accordance with the requirements of the law to
judicial review. Given this any violation of the requirements of Art. 109, 291 CPC Ukraine should be
regarded as the Foundation of the return of the indictment the Prosecutor.

Arise and questions concerning the actions of the Prosecutor in crimina proceedings, the indictment
that was returned by the court. Discussion is the question of the possibility of the Prosecutor to refer
the crimina case to the investigator for resolving deficiencies identified by the court, by conducting
investigative, proceeding or for the preparation of a new indictment or the registry materials of pre-
trial investigation. Among prosecutors and investigators common the thought that the answer to this
guestion depends expired pre-tria investigation. According to the author, such a position is absolutely
untrue, on the following basis.

With the direction of the indictment in the court of the pre-trial stage the investigation is finished, and
this conclusion isfinal. This conclusion you can and should come as a result of system analysisitem 5
part 1 thsp.3, part 4 thsp. 110 part 1 thsp. 290 of the code of Ukraine. The only event of renewa of
pre-triad investigation law binds with the case where the past production was stopped from bases
provided by the law. No other Foundation conduct any investigative or procedura actions of the
investigator or the Prosecutor in crimina proceedings, which finished the pre-tria investigation the
law does not provide. Thus, it seems, the only action actually only has legal, because, as shown above,
certain theoretical problems being deprived of this legality and such action is preparation of a new
indictment act or registry materials of pre-trial investigation by the Prosecutor. Is the status that will be
a decision of the Prosecutor of the closing criminal proceedings on the grounds stipulated by the law.
Any other action, or any other solution will be, in fact, mean a return to Institute of the additional
investigation that contradicts the conceptual the basics of criminal procedure law, which was quite
clearly proclaimed in the explanatory note to the draft Criminal procedural Code of Ukraine [4]

It seems that the problems, highlighted in the work really need solutions in the plane of the
methodol ogical work and by bringing in the current legidlation relevant changes.
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