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RETROSPECTIVE ANALYSIS OF REGULATORY AND LEGAL ACTS ON COMBATING
DOMESTIC VIOLENCE IN UKRAINE

Omelyanchyk S.V., candidate of law, lecturer

Zaporizhzhya national university

Article is devoted to the retrospective analysis of regylatory and legal acts on combating domestic violence in
Ukraine. The author carried out a fundamental analysis of the Ukrainian legislation and international legal
acts that are relevant to the problem, defines the essence of family violence and identifies the subjects that are
engaged in its prevention.
Key words: domestic violence, family violence, prevention of domestic violence, the subjects of prevention of
domestic violence, forms of domestic violence.

Owmenbsmunk  C.B. PETPOCIIEKTUBHBIA AHAJIM3 HOPMATHBHO-IIPABOBBIX AKTOB IIO
MNPEAYIIPEXJIEHWIO HACUJIM A B CEMBE B YKPAWHE / 3anoposckuii HAIMOHATBHBIH YHUBEPCHUTET,
VYkpauHa
CraThs MOCBAIIEHa MPOOJIeMe Pa3BUTHS 3aKOHOJATEILCTBA YKpauHBI B chepe HACHIHI B ceMbe. ABTOPOM
MIPOBOAMTCS (PyHIAMEHTAIBHBIA aHATH3 YKPAaUHCKOTO 3aKOHOJATEILCTBA U MEXKTyHAPOIHO-TIPABOBBIX aKTOB,
KOTOpbIE HMMEIOT OTHOIICHHE K JaHHOW MpoOjeMe, pacKphIBAeTCs CYIIHOCTh HACHIUS B CEMbE H
OTIPENEINAIOTCS CYOBEKTHI, KOTOPBIC 3aHUMAIOTCS €T0 IPEIYIPEKICHHEM.
Kniouesvie crosa: domawinee nacunue, Hacuiue 8 cemve, cemetinoe Hacuaue, npedynpedcoeHue Haculus 8 cemve,
CYOBEKmMbL NPEeOYNPEHCOeHUsL HACUTUS 8 CeMbe, (POPMbl HACUTIUSL 8 CeMbe.

Owmenbsanunk C.B. PETPOCIIEKTMBHUIA AHAJII3 HOPMATUBHO-TIPABOBUX AKTIB I3 [TIPOTU/LL
HACUJIbCTBA B CIM’T B YKPATHI / 3anopisbkuii Hationanshuii ynisepcuter, Ykpaina

[Ipob6nema HacunbcTBa B ciM’i HaOyna 0COONMBOI aKTyaJdbHOCTI 3 MPOTOJIOMICHHAM YKpaiHH He3aJeKHOIO
JIepKaBOI0, BH3HAHHIM JIIOAMHU HAMBUIIOK CYCHUIBHOIO LIHHICTIO, 3a0€3MEeUYeHHsM 1 rapaHTiero i mpas i
cBO0OJ], CTBOPEHHSM JIEMOKPATHYHOTO, TYMAaHHOTO, ITPABOBOTO 1 TPOMAJTHCHKOTO CYCIINbCTBA. Y CBITI L
npobJieMa CIpUYHUHMIA TPUHHSTTS YUCICHHOTO Psiia MKHAPOAHO-TIPABOBUX aKTiB PI3HUMU MIKHAPOJAHUMH
OpTaHi3allisiMH, yJaCHUIEIO SKUX € i YKpaiHa. Y 3B’SI3Ky 3 IUM, YKPalHCBKHM 3aKOHOZIABIIEM OyJIO TaKOX
po3smoyato OypxJIUBYy poOOTY i3 CTBOPEHHS €()EKTUBHOTO MEXaHI3My MPOTHU/IIi HACHUIILCTBY B CiM 1.

Mertoto cTaTTi € 3IifCHEHHS IPYHTOBHOTO PETPOCIIEKTHBHOIO aHANI3y YKpPAlHCHKOTO 3aKOHOJABCTBA 3i
CTBOPEHHSI Ta PO3BUTKY IHCTUTYTY IPOTHJIT JOMAITHEOMY HACHIIECTBY.

VY cTaTTi KOMIUIEKCHO MpoaHaiizoBaHo 3akoH Ykpainu «I[Ipo momepemkeHHs HACHIbCTBA B CiM’1» Bif
15.11.2001 poky Ta mig3aKOHHI HOPMATHBHO-TIPABOBI aKTH, NMPHUHHATI 3311 €(EKTUBHOTO BHUKOHAHHS
BKa3zaHoro 3akoHy. Po3kpuTo (opmy AOMAIIHBOTO HACHIBCTBAa Ta Cy0’€KTiB i3 mporunii ifomy. Oxpemo
[IPOaHaJIi30BaHO aMiHICTPAaTHBHO-ISIIKTHHI Ta a{MiHICTPATHBHO-CTIKTOIOTIYHUI aCHEKTH MONePEKSHHS
JIOMAIIHBOTO0 HaCWIIbCTBA. 30KpeMa, 3po0JICHO BHUCHOBOK, IO MPOBEICHHS e(heKTHBHOI NMpodinakTHYHOI
poOOTH Micys BUMHEHHS IMiHICTPATHBHOTO JEIIKTY Ma€ CTATH BaXJIMBUM KPOKOM Y MONEPE/DKEHHI TaKoro
3JI0YHMHY B POJIMHI.

3HayHa yBara TPHUAUICHA BIOCKOHAICHHIO BIiAMOBIJANBHOCTI 3a BYHMHCHHS HAcHIbCTBA B CiM'i. VY
PETPOCHICKTUBI TpOaHai30BaHa CUCTEMa aJMiHICTPATUBHHUX CTATHEHb, JIOBEICHO, IO T'POMAJIChKI poOOTH
MaroTh Kpamuii npodinakTnyHuid eeKT i3 mpoTuii HACUIBCTBY B ciM 1.
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3p0o0sIeHO BHCHOBOK, IIO UIS TOMEPEKECHHS HACHIBCTBA B CiM’1 Ta MPaKTHYHOI peasti3allii BiJMOBiIHOTO
3aKOHY B YKpaiHi NpUiHATA YHCIEHHA KUIBKICTh IiJ3aKOHHHX aKTiB, c()OPMOBAaHO KOJIO CIICIiaJbHUX
Cy0’€KTIB, BIIIPAIbOBYEThCS €(DEKTUBHUN MEXaHi3M IONEPEHKCHHsS JOMAIIHBOIO HACHJIBCTBA, TOCTIHHO
BHOCSTBCSI 3MiHH JI0 3aKOHOJABCTBA. 3 METOI0 BJIOCKOHAJICHHS OCTaHHBOTO, OCOOJIMBY yBary HEOOXiJIHO
3BEpHYTHU Ha 3aKOPAOHHHUI TOCBI 13 MOMIEPEKCHHS HACHIBCTBA B CIM 1, IKUH 1 CTaHE IIPEIMETOM MaiOyTHIX
HAYKOBUX JOCITI/KEHb.

Kniouo6i cnosa: 00MawHe HaACUIbCMeo, HACUILCMBO 6 CIM i, cimeline HACUTLCMBO, NONePedNHCEeHH HACUILCMEA 8

cim’i, cy6 ‘ekmu nonepeodicents Hacuibemea 6 cim'i, popmu nHacunbemea 6 cim'i.

The problem of domestic violence is not new for the Ukrainian society. For many centuries, parents
have used (and are still using it now) violent parenting practices and control of their children, the men
through the use of violence against wives showing their marital status, and maintained themselves as
head of the family. The use of violence in the family, taking into account previous experience has
become the norm for the Ukrainian society. And if you had seen this situation for granted before, so
that after the declaration of Ukraine’s independence, the recognition Rights as highest social value,
provision and guarantee of rights and freedoms, a democratic, humane, legal and civil society and the
state, the initial recognition of the family unit of society on which depends the further formation,
development and establishment of a complete personality — the theme of domestic violence has gained
special importance for Ukrainian society. The attitude toward domestic violence has radically changed
on the part of the public, as evidenced by the many NGOs that deal with this issue, adopted a number
of legal acts, confirming recognition of domestic violence as socially negative phenomenon, against
which require compulsory intervention by State.

From the legal aspect of the problem of domestic violence in his writings, there were plenty of
researches who were actively engaged: N.V. Anischuk, V.V. Vitvitska, P.O. Vlasov,
G.E. Zaporozhtseva, O.V. Kovaleva, D.V. Kolomoets, T.V. Laktionova, K.B. Levchenko, Y.V. Lysyuk,
V.A. Tuliakov, G.O. Christova and others. However, a systematic analysis of the genesis of legislation
on domestic violence has been conducted, which determines the relevance and purpose of the article.

The problem of domestic violence is the subject of numerous international instruments ratified by
many democratic countries. First of all, it is about the International Covenant on civil and political
rights [1], the UN Convention on economic, social, cultural rights [2], the Convention on the
elimination of all forms of discrimination against women [3], the Declaration on the protection of all
persons from torture and cruelty, inhuman or degrading treatment or punishment species [4], the
Convention on the rights of the child [5], United Nations Declaration on the elimination of violence
against women from the 20™ of December 1993. The articleNe 1 of the UN Declaration on the
Elimination of violence against women defines violence against women as any act of gender-based
violence, which causes or may cause physical, sexual, psychological harm or suffering to women, as
well as threats of such acts, compulsion or forced confinement in a public or private life [6, 2].
Ukraine ratified all the above mentioned regulations, and in accordance with Part 1 of Art.9 of the
Constitution of Ukraine, international treaties ratified by the Verkhovna Rada of Ukraine is part of the
national legislation of Ukraine [7]. Furthermore, according to Art.19 Law of Ukraine «On
International Treaties of Ukrainex» if an international agreement establishes rules other than those
provided for in the relevant legislation act, the rules of the international agreement [8]. That ensured
the primacy of international law over national law. The ratification of these documents creates
favorable conditions for the formation of high-quality national legislation in this area.

The Council of Europe makes considerable efforts to overcome family violence, a party of which is
Ukraine. It’s also known that 25% of all serious crimes committed in Europe were done by men who
use violence against their wives or girlfriends [9, 10]. In this regard, the Council of Europe have
adopted the following important documents: Recommendation NR (85) 4 on violence in the family
[10] Recommendation NR (91) 11 on sexual exploitation, pornography and prostitution of, children
and adolescents trafficking [11] Recommendation on the protection of women against violence of
April 30, 2002, Resolution 1512 2006 on the association of parliamentarians to combat domestic
violence against women.

Active work to combat domestic violence is led by Ukrainian legislator. An important step in
addressing family violence had become the Law of Ukraine "On Prevention of Domestic Violence"
from 15.11.2001. It should be noted that Ukraine was the first country in the former Soviet Union,
which adopted a similar law. First of all, it’s an evidence of formal recognition of domestic violence as
a negative social phenomenon with which should grapple the assistance of the State. That means, the
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problem of domestic violence has moved from the private to the State level, which requires the
creation and adoption of legal acts, attracting the necessary organs and institutions of the government,
the public, creating an effective mechanism to combat domestic violence.

Law of Ukraine from 15.11.2001 "On prevention of domestic violence™ defines domestic violence as
«any intentional acts of physical, sexual, psychological or economic nature one family member against
another family member if these actions violate constitutional rights and freedoms of members of the
family as a person and citizen and inflict moral damage, harm his physical or mental health» [12, 1].

Forms of domestic violence, according to the Law of Ukraine on 15.11.2001 «On prevention of
domestic violence» is physical, sexual, psychological and economic abuses. Physical abuse is
manifested in the form of slaps in the face, shot, suffocation, hand-wringing, bites, bruises in different
parts of the body, throwing household objects, use weapons to brutal treatment and more. Sexual
violence is manifested in the form of any enforcement actions of a sexual nature: intimacy with third
party objects, the imposition of specific sexual encounters that hurt the partner, the partner demands
that carry the partner desires against her will, etc. Psychological abuse is manifested in the form of
verbal abuse, degrading the person criticized values, feelings, beliefs, attitudes and actions of the
partner, the charges of all the problems, bullying in any form, harassment, dealing with both the
servant restriction on freedom of movement, lack of communication with relatives and friends in the
background of jealousy. Economic violence is manifested in its exclusion, restriction or trifling audit
the family budget, refusing to provide funds for vital needs, impeding use, dispose of their own
property jointly or partner.

Also, this law defines the term «victim of domestic violence», «domestic violence preventiony,
explains when there is a «real danger of domestic violence» is introducing special measures aimed at
preventing domestic violence: an official warning about the unacceptability of domestic violence,
taking into prophylactic registry, making the protective order.

According to the Law of Ukraine «On prevention of domestic violence» subjects of prevention from
family violence is specially authorized by executive body on prevention of domestic violence — the
Ministry of Social Policy of Ukraine and its management at the local level, the service district police
officers and criminal police juvenile guardianship authority, specialized agencies for victims of domestic
violence. Crisis centers and medical and social rehabilitation of victims of domestic violence.

Specially authorized executive body on prevention of domestic violence concentrates on following

activities:

- participates in the development and implement the national policy on the prevention of domestic
violence;

- coordinates the activities of the Home Affair departments, the guardianship and custody of
prevention of domestic violence;

— determines the need for regions to create specialized establishments for victims of domestic
violence and organizes the work of their formation;

- supervises the organization and activities of the specialized agencies for victims of domestic
violence;

- develop and approve guidelines on correctional programs and organizes the software crisis
centers, such as various methodological recommendations;

— has been collecting and summarizing data on domestic violence in accordance with the law;

— organizes and conducts sociological, psychological, educational and criminological studies of
domestic violence;

— provides executive bodies and local authorities, enterprises, institutions and organizations
regardless of ownership, citizens’ associations and individual citizens methodical and practical
assistance, advice on the prevention of domestic violence;

- organizes and conducts awareness and outreach work among family members where there is a
real threat of domestic violence or where it was committed domestic violence, rights, activities
and services that they can easily use;
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- organizes and conducts awareness and outreach to the public about the problem of domestic
violence and the measures that exist for the prevention of domestic violence;

- organizes correctional program for people who commit domestic violence;

- refers to the central and local executive authorities, local self-government in the provision of
appropriate assistance to victims of domestic violence;

- receives and considers applications and reports of domestic violence and the real threat of it;

- refers victims of domestic violence and family members, for which there is a real threat to
commit to specialized establishments for victims of domestic violence [12, 3].

At the service of district inspectors and criminal police they rely identify the causes and circumstances
of domestic violence, measures to their elimination, driving records and preventive educational and
preventive work with those people who likely to commit domestic violence, visiting families whose
members are in the care accounting for place of residence to carry out their preventive work, adopting
and reviewing of statements and reports of domestic violence or real threat of it, taking appropriate
measures to eliminate domestic violence, making a formal warning and protective order, referring of
victims of domestic violence to the specialized agencies, as well as perpetrators of domestic violence,
the crisis centers for correctional programs, monitoring of protective order, etc.

Guardianship authority assists and represents in court the interests of minors and incapacitated family
members who committed domestic violence or have been victims of domestic violence.

Crisis centers accept family members who may be or have been victims of domestic violence,
providing them with psychological, educational, medical, legal aid, shelter for temporary stay, develop
corrective programs and organize their passage by persons who committed domestic family; they
study and summarize the causes and conditions of specific acts of violence in the family and so on.
Medical and social rehabilitations of victims of domestic violence provide victims of domestic
violence medical, psychological and legal assistance.

The subjects of the prevention of domestic violence must be considered: the courts, medical
institutions and teachers of preschool and secondary schools who engaged fixation and detection of
domestic violence. The important role in the prevention of domestic violence plays NGOs («La
Strada-Ukraine», «Kharkiv Human Rights Group», etc.).

But the fact of the adoption of the Law of Ukraine "On prevention of domestic violence," was no
panacea for solving the problem of domestic violence. This was noted in the reports of the public
organizations dealing with domestic violence, it is officially recognized and Parliament of Ukraine
during the parliamentary hearings «Current status and challenges in prevention of gender violence,
which took place on November 21st, in 2006. The problem is that the social relations that arise in the
family, by their nature were, still remain and will be completely private. Therefore, the State,
represented by the public authorities, institutions and organizations is extremely difficult to intervene
and influence the processes of family violence. To solve this problem, it’s not enough just to take
several legal acts which are necessary, but to create an effective mechanism from establishment of
domestic violence.

For practical implementation of the Law of Ukraine «On Prevention of domestic violence» in Ukraine
they have adopted such legal regulations: Ministry of Home Affairs of Ukraine approved the Instruction
«On the procedure for taking preventive account and order the removal of prophylactic account
perpetrators of violence in the family»on April 9, 2002 Ne 329 [13], the Ministry of Health of Ukraine
«On approval of the Law of Ukraine «On prevention of domestic violence»and of some of the medical
and social rehabilitation of victims domestic violence on January 23d, in 2004 Ne 38 [14], a joint order of
the Ministry of Ukraine for family, children and youth and the Ministry of Home Affairs of Ukraine
from the 30" of March 2004, the number 3/235 (399/8998) «On approval of the instruction on the
procedure of interaction between departments on family issues and youth services juvenile social
services for families, children and young people and police on the implementation of measures to
prevent domestic violence» [15], since September 30, 2009 the decree repealed under the decree of the
Ministry of Ukraine for family, children and youth and the Ministry of Home Affairs of Ukraine on
September 30, 2009 under number 3131/386 (Ne 917/16933) "On approval instructions for interaction
between departments (divisions) of family, youth and sports, services for children, social services for
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families, children and young people and relevant departments of the Ministry of Home Affairs on the
implementation of measures to prevent violence in the family theme" [16] Resolution of the Supreme
Council (Verkhovna Rada) of Ukraine on the recommendations of the parliamentary hearings "Current
status and challenges in preventing gender-based violence" from March 22, 2007 Ne 817 [17], the
Cabinet of Ministers of Ukraine dated April 26, 2003 Ne 616 "Procedure for considering applications and
reports of domestic violence, or a real threat" [18] and the "Order of consideration of appeals and reports
about child abuse or actual such a threat" on January 16, 2004 Ne 5/ 34/24/11 [19].

In order to address these gaps in the legislation of Ukraine the Law of Ukraine «On Amendments to
the Code of Ukraine on Administrative Offences to establish liability for a domestic violence
protective order or default»was adopted on the 15" of May in 2003. According to this law, the Code of
Ukraine on Administrative Offences were introduced Article 173-2 on "domestic violence protective
order or default": domestic violence, i.e. the intentional commission of any act of physical,
psychological or economic (use of physical violence did not cause physical pain but no bodily harm,
threats, insults or harassment, denial of housing, food, clothing, money or other property to which the
victim is by the law, etc.), so that could be or caused any harm to the physical or psychological health
of the victim, as well as the failure of protective order person about whom it is imposed, — should be
punishable by a fine of from one to three tax-free minimum incomes, or correctional labor for up to
one month minus twenty percent earnings. The second part of the article assumes responsibility for
another year for the commission of said offense, adding to these penalties administrative detention up
to fifteen days. Such an administrative penalty as administrative detention should be used with
caution, because according to Part 3 of Art.328 CAO wages of persons, who are in detention, are not
paid — suffering family budget, especially the danger of the use of arrest is a high risk of job loss
violator in the near future.

It should be also noted that the appearance of the article 173-2 of the CAO include domestic violence
as an administrative offense within the scope of scientific interests administrative delictology. And due
to the fact that the said offense is one of the most dangerous envisaged CAO, scientist delictologists
should pay special attention to it. This will help to enrich the phenomenon of domestic violence with
new information, to identify the causes and circumstances of committing family violence by
characterizing individual offender and the identity of the victim, to provide sound recommendations
aimed at preventing domestic violence. It should also be noted that the inclusion of Art.173-2 in CAO
shifted overseas to domestic violence in other legal framework — with criminal law and criminological
in administrative and delictological tortious. If previously responsibility for the offender drew on the
results of the crime, but now, as a result of implementation of effective prevention work, it turns that
after committing the administrative offense in the commission of a crime should not have come. This
should significantly reduce the number of violent crimes committed in the family.

It should be noted that the existing in 2003 year system of administrative penalties was not perfect:
mostly it is not established liability for failure to pass remedial programs, and does not take into
account this type of recovery as a community service, the need for which is the most effective in terms
of prevention. For the latter we can give the following arguments: budgeting the fine or deduction of
twenty percent of earnings offender harms, above all, the family budget, and secondly, it does not
exert any preventive effect on the individual offender, and thirdly, as the results of the study, 51%
offenders don’t work [21, 535]. The use of community service, first aimed at correcting the offending
person, secondly, does not harm the family budget, the third — the offender engages in socially useful
work. These gaps in the legislation were corrected by adopting below mentioned laws.

Law of Ukraine «On amendments to certain legislative acts of Ukraine concerning improvement of
legislation concerning domestic violence» 25.09.2008 [22] found responsible for the failure to pass
remedial programs at the same level as for domestic violence or failure protective order to include it
into Part 1 of Art. CAO 173-2.

Law of Ukraine "On Amendments to the Code of Ukraine on Administrative Offenses with respect for
individual offenses™ from 02.12.10 [23] included in the list of charges applicable to domestic violence
community service. This law also somehow reformed system of penalties, including the Part 1 of
Art.173-2 was included in a collection of arrest up to 5 days.

Thus, for the prevention of domestic violence, and practical relevant law in Ukraine was adopted by a
large number of regulations formed a circle of special subjects which all worked an effective
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mechanism for the prevention of domestic violence, constantly amending legislation. To improve the
latter, we concern that special attention should be paid to the foreign experience of domestic violence
prevention, which will be the subject of our future researches.
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MNPOLHECYAJIBHI OBOB’A3KHN YYACHUKIB AJIMIHICTPATUBHOI'O ITPOLHECY

IlaBaenko H.I'., x.10.H., C.H.C.

Hayionanena akademis 6HympiwiHix cnpag

VY crarTi JOCIHIJDKYIOThCS OCOOIMBOCTI il MpolecyaIbHHX 00O0B’SI3KIB y aJMIHICTPaTHBHOMY CYIOYHHCTBI,
HaJIOXKHICTh PI3HUM Cy0’€KTaM, BIUIMB Ha CyJOBHH mpouec. TakoX IiJrOTOBJICHI IPYHTOBHI BHCHOBKH Ta
MIPOIIO3HUIIIT 00 MpoLeCyaIbHUX 000B’A3KiB YIACHUKIB aJIMIHICTPATUBHOTO TIPOIIECY.

Kniouoei crosa: npoyecyanvhi 0606 s3Ku, npoyecyaivHi HACIiOKU, AOMIHICMPAmuerull npoyec, cyo 'ekm 61aoHux
NOBHOBADICEHD.

IMaBnenko H.I'. TTPOLEECCYAJIBHBIE OBA3AHHOCTU YYACTHUKOB AIMUHUCTPATHBHOI O
[MPOLIECCA / HanmonanbHast akafieMusi BHyTPEHHHX JeJl, YKpanHa

B crarbe mnccieqyrotcs OCOOCHHOCTH [EHCTBHS NMPOLECCYallbHBIX O0S3aHHOCTEH B aJMHHHCTPATHBHOM
CYZOIIPOHU3BOJICTBE, MPUHAIICKHOCTh PA3INYHBIM CyOBEKTaM, BIMSHHE HA CyneOHbIH mporecc. Taxxe B
JTaHHOI! CTaThe MOATOTOBICHB! 0OCTOSTENEHBIE BEIBOIBI M MPEUIOKEHHS M0 POIECCYaTbHBIM 00SI3aHHOCTSIM
YYaCTHHKOB aJMUHHCTPATHBHOTO IIPOIecca.

Knioueswvie cnosa: npoyeccyanvhvie 0053aHHOCMU, NPOYECCYAIbHbLE NOCICOCMBUS, AOMUHUCIPAMUGHBII NPOYECC,
CcyOBeKm 81ACHBIX NOJHOMOYUIL.

Pavlenko N.G. PROTSESSUALNBIE RESPONSIBILITIES PARTICIPANTS THE
ADMINISTRATIVE PROCESS / National academy of Internal Affairs, Ukraine

This article analyzes the legal literature and provisions of legal acts concerning procedural duties of the
administrative process. Analyzed the steady implementation by the parties of their procedural obligations
relevant to the implementation of all judicial procedures required by law, which in turn ensures a full installation
of the case and an objective assessment of the evidence. The essence of fulfillment member of the administrative
process of their judicial duties is his desire to avoid the negative consequences that may result in their failure.
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