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POJIb BEHEIIIAHCHKOI KOMICIi BPE@OPMYBAHHI IPOKYPATYPU YKPAIHU
HA CYUACHOMY ETAIII
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CraTTd TpHUCBAYCHA JOCHIPKCHHIO KOHCTHTYLIHHO-TIPABOBHX 1 MDKHApOJHO-TIPAaBOBUX AaCIHEKTIB isTBHOCTI
Beneniancpkoi Kowmicii 100 pO3pOOKH Ta BIPOBADKEHHS €BPOINEHCHPKUX CTaHAApPTIB y MiSUIBHICTH OpraHiB
IIPOKYpaTypy Cy4acHHX €BPONEHCHKHX JepikaB. IIpoaHanizoBaHO MOMIIMBOCTI MIDKHApPOJHOTO MOHITOPHMHTY W
HarJIsTy 3a peajizamieto GyHKIIN 1 TOBHOBaKEHB IPOKYPATYPH BiIIOBITHO 10 €BPONEHCHKUX IIPABOBHUX CTAHJAPTIB.
Ha mizcraBi mpoBEAEHOro aHa3y CHCTEMaTH30BaHO (DOPMH, METOAM Ta IMPAKTHYHI aCMeKTH MiKXHApPOJHOTO
CYIPOBO/DKSHHSI JISUIBHOCTI M MOJIEpHi3alii KOHCTHTYLIHHO-IIPAaBOBOTO CTAaTyCy OpraHiB IIPOKypaTypH Ta
MPOKYPOPIB y CydacHii €BpoIeHchKiii mpaBoBiii cuctemi. HarosormryeTsesi, mo mo0yaoBa €Bporneichkoi Mozeni
[IPOKYpaTypH € BaXKJIMBUM HAIPSIMOM JIiSUIBHOCTI JCPIKaBH il aKTyalbHHM acleKTOM MOJEpHi3aLlil IpaBoOXOPOHHOT
JISUTBHOCTI B Cy4acHHX yMOBaX €BpOIEHCHKOI MDKJIEep)KaBHOI iHTerpauii Ta iMIuieMeHTamii 10 YKpaiHCBKOTO
3aKOHOJIABCTBA €BPOINCHCHKUX PABOBUX CTAHAAPTIB.

Knwuosi crosa: npokypamypa, npagooxopoHHA cucmemd, npa6o0OXOPOHHA OIIbHICHb, €8PONENChKi cmandapmi,

Beneyiancoka komicis.

POJIb BEHEIIMAHCKO KOMUCCHUU B PEOOPMUPOBAHUAU IPOKYPATYPbHI YKPAUHBI
HA COBPEMEHHOM 2TAIIE

Muxkosnenko B.A.
Bocmounoesponetickutl ynugepcumem 3KOHOMUKYU U MeHneddcmenma, yi. Heuas-Jlesuykoeo, 16, . Yepraccol, Yrpauna

CraTbs IOCBSIIEHA HCCIEJOBAaHUIO KOHCTUTYLIMOHHO-IIPABOBBIX M MEXKIYHApOJHO-IIPABOBBIX  aCIEKTOB
JIeITeIbHOCTH BeHelaHCcKoi KOMHCCHH 0 pa3paboTKe W BHEJAPEHUIO eBPOIEHCKHUX CTaHAAPTOB B JIEITEIBHOCTD
OpraHoB  IIPOKYpaTypbl  COBPEMEHHBIX  eBpomlleiickux  rocymapcts.  I[IpoaHanu3upoBaHbl — BO3MOXHOCTHU
MEXTyHapOAHOTO MOHHUTOPHHTA M HA/[30pa 3a peanusaryeil pyHKIHi 1 TTOTHOMOYHH TPOKYPaTyphl B COOTBETCTBUH
C eBPOINEHCKIMH IPAaBOBBIMH CTaHAapTaMH. Ha OCHOBaHMHM IpPOBEAEHHOTO aHANM3a CHCTEMAaTU3UPOBAHBI (hOPMBI,
METOJBl W MPAKTUYECKHe AaCTEKThl MEXIyHapOIHOTO CONPOBOXKACHMS JEATEIBHOCTH M MOJCPHU3ALUH
KOHCTUTYLIMOHHO-IIPABOBOT'O CTaTyca OPraHOB U IPOKYPOPOB B COBPEMEHHOM €BPONEHCKON NpaBOBON CHCTEME.
OTMeuaeTcs, YTO NOCTPOCHUE €BPONCHCKOM MOMENIN IPOKYPATYpPBI SIBISAETCS BaKHBIM HAllPABICHUEM JIESTEIbHOCTU
roCyAapcTBa M AaKTyallbHbIM acIEKTOM MOJEPHU3AIMU IPAaBOOXPAHUTEIBHON JEATEIbHOCTU B COBPEMEHHBIX
YCIIOBUSIX €BPONCHCKON MEXKIOoCyJapCTBEHHON HHTErpalud ¥ MMIUIEMEHTAllUd B YKPAaWHCKOE 3aKOHOJATEIbCTBO
€BPOINEHCKHUX IIPABOBBIX CTAHAAPTOB.

Kniouesvie cnosa: npoxypamypa, npagooxpanumenvHas cucmemd, npasooxpanumenbias 0esamenbHoCb, eBPOnelcKue

cmanoapmel, Beneyuanckas xomuccus.

THE ROLE OF THE VENICE COMMISSION WITH THE REFORM OF THE PROSECUTOR'S OFFICE
OF UKRAINE AT THE PRESENT STAGE

Mykolenko V.A.
East Europe university of economy and management, str. Nechaya-Levickogo, 16, Tcherkasy, Ukraine

The article investigates the constitutional-legal and international legal aspects of the Venice Commission on the
development and implementation of European standards in the activities of the prosecution of the modern European
states. The possibilities of international monitoring and supervision of the implementation of the functions and
powers of the Prosecutor's Office in accordance with European legal standards. Based on the analysis systematized
forms, methods and practical aspects of international support activities and the modernization of the constitutional
and legal status of officials and prosecutors in modern European legal system. It is noted that the construction of the
European model of the prosecutor's office is an important area of state activity and relevant aspect of the
modernization of law enforcement activity in modern conditions of European integration and implementation of
interstate in the Ukrainian legislation with European legal standards.
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Constitutional-law institute of prosecution is one of the important places in the government of any country. In
addition, the issue has gained international importance due to adoption of a number of obligations by Ukraine when
joining the Council of Europe.

These commitments focused on the prosecution, the need to adjust its supervisory functions in connection with the
entry into the European legal space and constitutional proclamation of Ukraine a democratic state. Recently, the
society, the media, among many scholars and practitioners there is discussion about the role and place of prosecution
in the system of government in Ukraine. This objectifying need for constitutional and legal research oversight
functions Prosecutor of Ukraine, their legal content and evolution in modern legal conditions of social life.

This is especially actualized in connection with the adoption of the new Law on the Prosecutor Ukraine, which has to
bring the forms and methods of Public Prosecutions in our country with the generally recognized European standards,
strengthen the real possibility of prosecution in ensuring the rights, freedoms and legitimate interests of citizens.

In support of this process plays an important role the Venice Commission, which for all the years of Ukraine's
independence comes along with scientific and expert point of view of constitutional modernization of law
enforcement, in particular, special attention is paid to reforming the organization and activities of the prosecution.

Accordingly, the legal status of the prosecutor can be defined as regulated by law provisions Prosecutor's Office and
its employees in society and the state, endowed with a set of powers for exercising their legal functions to ensure the
rule of law, with each its name, operating on the basis of the in-law principles financed exclusively from the state
budget and independent status which provided special means of legal protection and social support of prosecutors.

This definition of the legal status of the prosecutor most fully reflects all its elements and at the same time is
consistent with the definition of the legal status of the Prosecutor's Office of Ukraine, because the question of the
legal status of prosecutors is closely linked to the issue of the legal status of prosecutors themselves, because they and
only they are the bearers of authority provided by the prosecution authorities and institutions, and are designed to
perform tasks by applicable law on the Prosecutor.

So we can say that in general the Venice Commission nezrushno remained in positions that old building on legal
content system supervisory functions prosecutors with very broad powers of prosecutors is unacceptable. The
functions of the prosecutor, which provide supervision subject line acts issued by public authorities and local
governments, their officials and officers relating to the rights and freedoms of man and citizen, the requirements of
the Constitution and laws of Ukraine; compliance with laws on personal security, socio-economic, political, labor,
personal rights and freedoms of man and citizen, protection of their honor and dignity, were naturally considered too
broad European model for the functional role of the prosecution.

These comments were fully taken into account in the new Law of Ukraine “On Prosecution”, whose position while
maintaining some oversight functions prosecutor was devoid of inherent Soviet model of general supervision over the
observance of laws in public relations.

Key words: prosecutors, law enforcement system, law enforcement, the European standards, The Venice commission.

KoHCcTUTYIIHO-TIPaBOBUI IHCTUTYT MPOKYpAaTypu TOCITAE OJHE 3 BAXKIUBUX MICI[b Y CHCTEMi OpraHiB
BJa U Oyb-sikoi kpainu. Kpim Toro, e nutanHs Ha0ys10 MXKHAPOJHOTO 3HAYCHHS Y 3B’ 3Ky 3 MPHHHSATTIM
VYkpainoro HU3KkK 3000B’s13aHb i1 Yac BeTyy 10 Paan €Bponn.

VY 1mmx 3000B’s13aHHAX 3HAYHY yBary HpUIUICHO MPOKypaTypi, HEOOXITHOCTI KOpEeTyBaHHs ii HATJISIOBUX
GYHKUIA y 3B’S3Ky 3 YXOMKEHHSM JO €BPOMEHCHKOrO MPaBOBOIO MPOCTOPY Ta KOHCTUTYLIHHHM
MPOTOJIOLICHHSM YKpaiH! IEMOKPaTHYHOIO MPABOBOIO Jiep:kaBoro. OCTaHHIM YacoM Y CYCIiNIbCTBI, 3ac00ax
MacoBoi iH(popMmarii, cepex 0OaraTbOX YYEHHX 1 NPAKTUKIB TOYHTHCA MAUCKYCiI TPO PONb 1 Miclie
MPOKypaTypu B CHCTEMi OpraHiB JepkaBHOI BiIagd B YKpaiHi. Yce me 00 €KTUBYe HEOOXIiTHICTh
KOHCTUTYL[I{HO-TIPaBOBOTO JIOCIIPKEHHS HAarIsgoBUX (YHKIIH MpoKypatypu YKpaiHH, iX IOPUANYHOTO
3MICTY i €BOIIONII B CyYaCHHUX MPABOBUX YMOBAX CYCITIIFHOTO YKHUTTS.

Yce e 0coOIMBO aKTyali3y€eThes Y 3B’ SI3KY 3 YXBaJCHHSAM HOBOTO 3aKOHY YKpaiHH PO MPOKYpaTypy, SKHi
Mae HaOmM3uTH (OpPMU Ta METOAM HPOKYPOPCHKOTO HArJsly B Halliii KpaiHi 10 3araJlbHOBH3HAHHX
€BPOTEHCHKUX CTaHIAPTIB, MOCHINTH peajibHi MOXKJIMBOCTI OpraHiB MPOKypaTypu B 3a0e3leueHHi Mpas,
CBO0OT 1 3aKOHHMX 1HTEPECIB TPOMAISH.

VY 3abe3nedeHHi 3a3HaUYE€HUX NPOLECiB BAXKIMBY POJib BiJirpae BeHemianchka KOMICisl, sika TPOTATOM YCiX
POKIB He3aJIe)KHOCTI YKpaiHu CyNpOBOIKYE 3 HAYKOBO-EKCIEPTHOI'O MOMIISAY MPOBEACHHS KOHCTUTYLIHHOT
MOJCpHi3aImii i MPaBOOXOPOHHOI CHCTEMH, 30KpeMa OcCOOJIMBa yBara NPHAUIIETHCS TMTHTAHHIM
pedopMyBaHHS OpTaHi3allii it TisUTbHOCTI CHCTEMH OPTaHiB MPOKYPATYPH.

Bapto Big3HaumTH, MmO 3a3HaueHa mpoOieMa JIOCUTh PETEeNbHO PO3MIJAETBCS Y  BITYM3HSHIN
KOHCTUTYI[IHO-TIPAaBOBIM 1 MIDKHAPOIHO-TIPABOBiM JiTeparypi. 30Kpema, MOXHa BIJI3BHAYUTH TIparli
M.O. baiimyparoBa, }0.0. Bonommnua, JI.P. I'pumaenka, .M. [I'pomesoro, JI.M. JlaBuaeHka,
B.B. llonexana, B.C. 3enenenpkoro, [1.M. Kapkaua, O.P. Muxaiinenka, B.®. [Toropinka, B.M. lllanosana,
10.C. lllemmrydyenka Ta iHIINX BUIATHUX HAYKOBIIIB.

FOpuouuni nayxku
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Bopnouac 1omaTtkoBoi  po3poOKH  MOTPEOYIOTh MHTaHHS MDKHApOAHOIO  HArALy, eKCIIEPTHOIO
CYIPOBO/DKEHHSI ¥ MOHITOPHUHTY 3a BIPOBa/DKCHHSIM €BPONEHCHKUX IPAaBOBUX CTAHAAPTIB IisUTBHOCTI
OpraHiB TPOKypaTypd B CYYaCHUX €BPONEUCHKUX IMPABOBHX CHCTEMaxX SIK 13 TOTJSLy TEOPETHKO-
METOJIOJIOTIYHOI0 3a0e3MeUYCeHHsT BKa3aHO! MisUIbHOCTI MDKICPKaBHHMX IHCTHTYI[M, Tak 1 B KOHTEKCTI
KOHKPETHHUX NPaKTHYHO-TIPUKIAAHUX (OPM YTUICHHS TAaKUX CTAHIAPTIB y MOBCSIKACHHIN (QyHKIIOHAIBHIH
poJIi MPOKYPOPIB y 3a0e3MedeHHi MpaB i CBOOO/I JIFOAMHU Ta TPOMAISTHUHA, OCOOJIUBY POJIb Y YOMY BiJlirpae
BeHeriancpka KoMicisi, 3Bakaroud Ha ii yHIKaJdbHI €KCIEPTHI MOMKJIMBOCTI ¥ 3araJlbHOBU3HAHHHA MOJITHKO-
MPaBOBUI aBTOPHUTET.

Meta cTaTTi — AOCHIIATH TEOPETHYHI Ta MPAKTUYHI MHUTaHHS MisIbHOCTI BeHemiaHchkoi komicii 1mIomo
BTIJICHHSI €BPOIEHCHKUX MPABOBUX CTAHAAPTIB Y MisUILHOCTI OPTraHiB MPOKYypaTypu YKpaiHW Ha CydacHOMY
erari.

BapTo 3a3naunTy, mo B nporeci peopMyBaHHS MPOKypaTypu YKpaiHH BETUKY POJIb BiJlirpaBaia i Bimirpae
Benemnianceka xomicisi. BoHa Kkinbka pasiB BHCIOBIIOBajia CBOIO JyMKH MOA0 3akoHy Ykpainu «IIpo
npokyparypy» Bix 1991 p. 3akon Bim 5 mmcromaza 1991 p. i 3akonompoekt Bix 14 mumns 2000 p.
KoMeHTyBanucs aBoMa nomnosimadamu Kowmicii (CDL(2001)128). 1o me omnomy 3akoHOmpoekTy Kowmicis
3arBepamMia CBili BHCHOBOK 8-9 xoBTHA 2004 p. (CDL-AD(2004)038). IlporoHoBaHi MOMpaBKH 0
KonctuTymii cTocOBHO OpraHiB mpoKypaTypu Oyiu HociipkeHi y BucHoBKY Kowicii, mpuitasatomy 13-14
xoBTHs 2006 p. (CDL-AD(2006)029) [1].

YV momepenHix BHCHOBKAax BeHeriaHChka KOMICiS BEIbMH KPUTHYHO BHCIIOBIIOBANIACS IMOAO 3aKOHY PO
opranu Hpokypatypu B Ykpaini. Kowmicis 3a3Haumia, mo 3akoH mepeadadae MPOKYpaTypy SK «Iyxke
MOTYKHUW 1HCTUTYT, (PyHKIII SKOr0 3HAYHO MEPEBUIIYIOTH 00CAT (DYHKILiH, BUKOHYBaHUX IPOKYPOPOM Y
IEMOKpaTUIHIN TpaBoBii nepkaBi». Lleit 1HCTUTYT OyB Ha3BaHWH TPOKYpaTypPOIO pPaIsSHCHKOTO 3pa3Ka.
30008B’s3anHs YKpainu nepen PE 3mymnye 11 BigilTH Bix paisHCBKOI MOAENi MpoKypaTypu. Benemiancbka
KOMICisI Tak ONHUCYe 110 MOAENb: «OOBUHYBaYeHHS B KPUMIHAJIBHUX CIpaBax y CyAl CTaHOBMJIO JIMIIE OJHH
aCTeKT MisTbHOCTI TMPOKYpaTypH; HE MEHII BaXKJHMBY pOJb BiJirpaBalia HU3Ka HArIISIOBUX (DYHKITIH.
KopoTko kakyuu, MNpOKypaTypa Hecja BIINOBINAJIBHICTh 3a HAIISAJ HAJ 3aKOHHICTIO JCPKaBHOI'O
ynpaBiiHHS. 3aBISKH TOBHOBRXKEHHIO «3arajbHOrO HArsiLy» MPOKypaTypa Maja BiJCTEKyBaTH
MPOJYKYBaHHS 3aKOHIB 1 MiJ3aKOHHMX aKTiB HA HIKYUX PIBHSX YpSIyBaHHS, PO3CIiyBaTH MPOTHIIPABHI il
Oy/Ib-sIKUX JlepKaBHUX oOpraHiB abo mocagoBmiB (i 1MOJaBaTH BiAMOBIJHI MPOTECTH) Ta OTPUMYBATH i
pO3rIIAgaT CKapru rpoMaisH Ha noxiOHi aii. KpiMm Toro, mpokypaTypa Harisiiana 3a poOOTOI0 Hodilii Ta
TIOpPEM 1 3/1iHCHIOBaJIa HATJISL HA JOCYI0OBOMY €Talli KpUMiHAJIBHOTO MPOBA/KEHHS, IPUHMAIOUH, 30KpeMa,
pillIEeHHsI [0 TaKWX KIIOYOBUX MUTAHHSX, SIK JOCYJOBE YB’SI3HEHHs, OOINYK, apelT i MPOCIyXOBYBaHHSI.
Hapemrri, BiJi mpoKypaTyp O4iKyBajoCsi JOCITIDKEHHS JOAepKaHHS 3aKOHHOCTI B CY/IOBOMY TPOBaPKCHHI.
Harnsg 3a cynoBUMH CITyXaHHSMH JIaBaB IPOKYpOpaM Ha pI3HHMX MIAa0sAX CIyk00Boi iepapxii mpaBo
MEperisily 3aKOHHOCTI OYAb-SIKOTO CYJOBOTO BEPIMKTY, BUPOKY UM pIlICHHS, SIKE BKE HaOyJ0 3aKOHHOI
cue (TTiCIst pO3TIISiAY B MOPSIKY Kacarlil), 1 MpaBo OMPOTECTYBaTH TAaKe PIIICHHS, 1[0 03HAYAJIO MOaJIbIINH
neperssiy crpaBu cynom. llle OimbmmM 3aHemokoeHHsM Oyio Te, mo (YHKIIiS Harisay 3a 3aKOHHICTIO
CyIOBOTO TIpOIleCY O3Hayajlia JOJATKOBHH OOOB’SI30K TIOMIYHWMKA TIPOKypopa, SKHH 3IiHCHIOBaB
0OBMHYBAUCHHS y KPUMiHAIBHIN CIIpaBi, CTEKUTH 3a MOBEIIHKOIO CY[Jl Ta TOAAaBaTH BiAMOBIIHI MPOTECTH.
Lle moBHOBa)keHHS CTaBHIIO MIPOKYpOpa B 3aJli CyQy 1 HaJ 3aXMCHHUKOM, 1 HAJ CyIJCI0 SK Yy Teopii, Tak 1 Ha
TIPaKTHIIIY.

Beneriancpka KOMICisl CXBaJbHO TOCTaBMJIAcs 10 NPE3UACHTCHKOTO IMPOEKTY 3aKOHY IIOJ0 BHECEHHS
nonpaBok 10 Koucrtutyuii YkpaiHu, SIKHM TpPOMOHYBAOCS BHKIIOUMTH 31 crarti 121 i m’saTtuil myHKT,
nmonanuii y 2004 p., 3a3HauuBmm Take: «OCOOIMBO MO3UTHUBHOIO € TPOIIO3HUIlIS CKaCyBaTH TOBHOBA)KEHHS
MIPOKYPOPa, sIKE 3aBKAU CYBOPO KPUTHKYBaJIocs BeHeliaHChKOI0 KOMICi€l0, — TOBHOBKEHHS 3/1IHCHIOBATH
«HarJsi1 3a JOAEpKaHHAM MpaB i ¢cBOOOJ JIOAWHM 1 TpOMasIHWHA, OJCPXKAHHSIM 3aKOHIB i3 IIMX MHUTaHb
OpraHaMM BHKOHABYOI BJaJ{, OPraHaMHM MICIIEBOIO CaMOBpALYBaHHs, IX IIOCaJOBUMHU 1 CIIy>KOOBUMHU
ocobamu». Lle monokeHHs! € TUIIOBUM IPUKJIAOM, SIKUH Haraaye crapy CUCTEMY PaJsiHCbKOI IIPOKYpaTypH.
Omxke, Kowmicis mupo BiTae MPOMO3UINI MO0 BHKIIOUCHHS I[HOTO TOJOXeHHs 3 KoHctuTymii
JIEMOKpAaTHYHOT YKpaiHM W yBaka€ TaKy MPOMO3HINI0 BAXKJIMBUM KPOKOM Y HampsiMi BUKOHAHHS
3000B’s13aHHsT YKpainu nepes; Pajgoro €Bpomnu, 3riiHO 3 SIKUM «poiib 1 QYHKIIT MPOKYpaTypH 3MiHSATHCS
(30Kpema 11010 3AIMCHEHHS 3arajbHOr0 KOHTPOJIIO 32 3aKOHHICTIO) 3 MEPETBOPEHHSM IIOTO 1HCTUTYTY Ha
opras, SKuii BianosinaTume cranaapram Pagu €spormy» [1].

VY BHCHOBKY Ha MpoekT 3akoHy Ykpainu «IIpo mpokypaTypy», 3amnponoHoBaHoMy MiHicTpoM focTHIii y
2009 p., Beneniancbka KoMicis 3a3Haunia Take. Y 3aKOHOIPOCKTI 30epiracThesi XapakTep MPOKypaTypH sIK
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opramy, SIKMH ciifye pamsHChbKiH MOZEN MpoKypaTypu. Y HOBOMY 3aKOHONPOEKTI 30BCIM HE BpaxoBaHi
OCHOBHI KpUTHYHI 3ayBaru, BUCJIOBIICHI BeHenianchkoro KoMmiciero B 11 monepennix BucHoBkax 2001, 2004 i
2006 pp. Bigrak aBTOpH 1IOTO BUCHOBKY YTPUMAIUCS Bijl JETAILHUX, MOCTATEHHUX KOMEHTApIiB JI0 TEKCTY
3aKOHOTMPOCKTY ¥ 30CEpPeIUIINCS Ha HU3LI OCHOBHHUX MPOOJEMHMX MHUTaHb. KoMicis Bif3Hadaja, 10 CTATTs
121 Koncrutynii Ykpainu, npuiiaaroi B 1996 p., nokiagae Ha NpoKypaTypy Taki QyHKIIT: «... MiATPUMaHHS
JIEP’)KaBHOTO OOBHHYBAYCHHS B Cy/i; MPEACTABHUIITBO IHTEpECiB rpomaasHuHA abo JepkaBH B Cyadi y
BUTIAJIKAX, BU3HAYCHUX 3aKOHOM; HATJISIT 32 JOJCPKaHHSIM 3aKOHIB OpraHaMH, SKi MPOBOJSTH ONEPaTHBHO-
PO3LIYKOBY AisUIbHICTB, Ii3HAHHS, JOCYIOBE CJIJICTBO; HArJIAA 3a JAOAEP)KAHHSIM 3aKOHIB IPH BUKOHAHHI
CYIOBUX pillleHb Y KpUMiHQJBHHUX CIIpaBaX, a TaKOX IPH 3aCTOCYBaHHI IHIIMX 3aXOJiB MPHUMYCOBOTO
XapakTepy, OB’ sI3aHUX 3 00MEKECHHSIM 0COOMCTOT CBOOOH IPOMAISHY.

Koncrutymist 1996 p. Takox MicTHla Take mepexigHe nojoxeHHs: «[IpokypaTypa npoloBKye BUKOHYBATH
BIJIMOBITHO [0 YMHHMUX 3aKOHIB (DYHKITIFO HATJISAY 32 TOJEP’KaHHSAM 1 3aCTOCYBaHHSIM 3aKOHIB Ta (yHKIIIIO
MOTIEPETHBOTO CIIIZICTBA — JI0 BBEJICHHS B JIiF0 3aKOHIB, 1110 PETYJIIOIOTH JisIbHICTD ACpKaBHUX OPTaHiB MO0
KOHTPOJIIO 32 JIOJICPIKaHHSAM 3aKOHIB, Ta 10 c(hOpMyBaHHS CUCTEMH JIOCYIOBOTO CIIIJICTBA 1 BBEJCHHS B JIit0
3aKOHIB, IO PETryIIOIOTH 11 (PYHKITIOHYBaHHS.

Omxe, Ha AyMKy Benemiancekoi kowmicii, mijm ugac 3arBepipkeHHs Konctutyrii 1996 p. BBaxanocs, 1o
¢GyHKUIT Harasimy 3a JoJepKaHHSAM 1 3aCTOCYBaHHSM 3aKOHY Ta (YHKIIS TONEPEeAHbOTO CIiJICTBA
30epiraTUMyThCS 32 TIPOKYPATYPOIO MPOTATOM KOPOTKOTO yacy. OCKITbKH TIepexiHi MOI0KEeHHs 30epiraiu
HasSBHUH MOPSAZOK aperiTy, TPUMaHHS i1 BApTOO i 3aTpUMaHHs 0ci0, MiJ03pIOBaHNX Y BUMHEHHI 3710YHHY,
a TaKoXX MOPSJIOK MPOBEICHHS OMVISAAY Ta OOIIYKY JKMTJIA UM IHIIOTO BOJIOJIHHA OCOOW TiJBKM Ha ISITh
POKIB, BUIA€ETHCS, IO 3rajiaHi BUIIE MOBHOBAKEHHS Mald O 3aJIMIIATUCS B OpPraHiB MPOKypaTypH Tk He
OlbIIe HIX 5 POKIB.

VY 2004 p. go crarti 121 Oyno nogane MoJoKeHHS, SIKE MMOKJIAN0 Ha MPOKYpaTypy I STy QYHKIII0 — «HATJISA
3a JOACp’KaHHAM NpaB 1 cBOOO JIOAMHM 1 TPOMAJISHUHA, TOJCPKAHHSAM 3aKOHIB 13 IIMX MUTaHb OPraHaMH
BUKOHABYOI BJIAJIM, OPraHaMHu MiCIIEBOT'O CAMOBPSIAYBAHHS, X TIOCAIOBUMHU 1 CITy’)KOOBUMH 0COOaMU».

VY BucHOBKY Binm 2004 p. [2] Ha [IpoekT 3akoHy Mpo BHECEHHs 3MiH JI0 3aKOHY IIPO MPOKypaTypy
(3axonomnpoexT Bix 10 munusa 2003 p. Ne 3757) Beneuiancbka Komicis 3a3Haumna take: «Llst QyHKUis ..., €
HETMPUHHATHOIO. BoHa Bigi3epKaioe MpoONo3MLilo MO0 BHeCeHHs mompasku A0 Koncturywii, siky Oyio
nonano 1o Bepxosnoi Pagu y 2003 p. i sika joci He HaOpayia moTpiOHOT OUIBIIOCTI royiociB. Y BucHoBKy
o0 npoekty monpaBok 1o Koncrurymii (CDL-AD(2003)19) Beneniancbka koMicis 3akinukana BepxoBHy
Pany ue nmpuiimaru 110 nonpaBky, a Koncruryniiauit Cyn YkpaiHu MocTaBUB Iijl CyMHIB BiATOBIAHICTB i€l
camoi TMPOTMOHOBAaHOI TONPAaBKM TPHHIUIY PO3IMOJITY BIaJHUX TOBHOB&KEHb. THM HE MEHIIE B
3aKOHOIIPOEKTI MPOIMOHYEThCS TMOKJIACTH 10 (DYHKII0O Ha MpOKyparypy. SIKIIO Tak CTaHeThCs, TO IIe
MIPHU3BE/E 10 HA/JaHHS MOCTIHHOTO XapakTepy MPOKYpPOPCHKil (PyHKINIi, KOTpa, BiMOBIIHO A0 TEPEXiTHUX
nonoxenb KoHcTuTynii YKpainu, 3aMUCTIOBaIacs JHIIC K TAMYAcOBa.

Binbiie Toro, xoua B MepeXiIHUX IMOJIOKEHHSAX Tepea0adyaeThes, 1110 TeHEePATbHUN MPOKYpOp Haaalli He
3IIMCHIOBATUME JIOCYZIOBE CIIIACTBO, a JIMIIE HArsgaTHME 32 HHUM, IOJOXXEHHS HOBOTO 3aKOHOIPOEKTY
nependadaloTh TaKWil KOHTPOJB TMPOKYpaTypu HaJl JOCYIOBHUM CIIACTBOM, SIKHH i€ 3HAYHO Aaji, HiXK
3BUUAlHUM Harisd. 13 Tekcry crateit 37-39 3aKOHOMPOESKTY 3pO3yMiNIO, IO TeHEPAILHUN MPOKYPOP MOXKE
JIaBaTH OpraHaMm JI0CY0BOTO CIiICTBA iHCTPYKIIil, AKi € 000B’ I3KOBUMH TSI BHKOHAHHS.

Biarak 3akoHOMPOEKT HAIIIE MPOKYpPaTypy (PYHKITISIMH, SKi MEPEBUIIYIOTh (PYHKIII, KOTpi TIepemndadeHi
Koncrutytieto, i He MOKe HE PO3IISAATUCH K Crpola aHyNOBAaTH PIlIEHHS 3MEHIIUTH TOBHOBA)KCHHS
MPOKYpaTypH MPOTArOM I’ AITUPIYHOTO Tepiony, sike Oyio npuitnste 3 Koncrutyuiero 1996 p.».

Crypb6oBanicte Benemiancpkoi KoMicii BHKIMKano Te, IO, TONPH 3alpONOHOBaHY IMOMPABKY [0
Koncrutynii, npoext 3akoHy Ykpainu «lIpo mpokyparypy» moBepTaB B iHIIMK OiK 1 mpartyB 30epertu
3rajiaHy BUILE I1’ATY QYHKLIIO opraHiB npokypaTypu. Komicis BBakasa, 0 Taka QYHKIIS 3aMHCITIOETHCS SIK
MIOCTIfHE TTOBHOBAXXEHHS MPOKYpaTypu 0e3 OyAb-sIKUX O3HAK THMYACOBOCTI ITHOTO TTOBHOBAXCHHS. Y BECHh
3aKOHONPOEKT CHpPaBisie BPAKEHHS MOKYMEHTA, SKUH aKIEHTye I NMOBHOBA)KEHHA. SIK NMpHKIag BOHA
HaBoAuiaa cTarTio | 3akoHy, Ae 3acagHa (QyHKUiS Opokypatypu cdopmynboBaHa Tak: «lIpokypartypa
VYkpainu ... 3[iiicHIOE TTOKIa/ieH] Ha Hel QyHKIIIT 13 3aXHUCTy BiJl HEMPABOMIPHUX MMOCSTaHb MPaB 1 3aKOHHUX
1HTEpECiB JIIOIUHHM 1 TPOMaJITHIHA Ta THTEPECiB JIepKaBH 1 CYCIiIbLCTBa [3].

BeHnerniancpka KOMicis TiIKpeciIroBaia, MO JedKi MPeICTaBHUKK YKpaiHU BUCYBAalOTh apryMeHT, IO TaKi
MIMPOKi TOBHOBAXEHHS MTPOKYPATypH BUIPAB/IaHI CIAOKICTIO iHIIUX IHCTUTYTIB y 3aXMCTI NpaB JrOAWHA. LI
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CHUTYallisl CTBOPIOE CBOTO POy BaKyyM Ul TUX OCiO, SIKi BOJIIIOTh 3aXUCTHTHU BiacHi npasa. ¥ BucHoBky Ne
3 (2008) KoncynbraTiBHOT paan eBporeicbkux NpokypopiB «IIpo ponb opranis npokyparypu mosa cdeporo
KPUMIHAIBHOTO TPaBay HE BHUKIOYAETHCS MOMIIMBICTH MEBHOI POJIi MPOKYPATYypH B LAPHHI TIpaB JIFOAMHH.
30kpeMa, B I[bOMY JIOKYMEHTI CKa3aHo, IO «POJb OPraHiB MPOKYypaTypu i oOcAr iXHIX IMOBHOBaKEHb,
BKJIIOYAIOYH 3aXUCT TpaB JIIOJUMHHU Ta IHTEPECIB CYCHUIBCTBA, BU3HAYAE€THCS BHYTPILIHIM 3aKOHOAABCTBOM
JHepxaB-y4yacHuils. HasiBHICT a00 BiJICYTHICTB 1 00CST HEKapHUX (PYHKIIIH JepKaBHUX TMPOKYpPOPIB TIHOOKO
KODIHATbCA B KYJBTYPHIA CHaIIIMHI, MPaBOBUX TPAAMIIAX 1 KOHCTUTYIIHHIN ictopii Hamii». OTxe,
KoHcynpraTBHA paia eBpOneiHCchKUX MPOKYPOPIB CTOITh HA MO3MIIi1, 10 KOHCTUTYIIIHHA iCTOPis Ta MPaBOBi
TpaguLii KOKHOI KOHKPETHOI KpaiHM MOXKYTh BHIIPABAATH BHKOHAHHSA NPOKYpOpaMH IEBHHUX HEKapHHUX
¢ynkuid. OgHaK 151 apryMeHTalliss MOYKe 3aCTOCOBYBATHCS JIMIIE IO JIEMOKPATUYHUX MPABOBHUX TPaAWIIii,
CYMICHHX i3 miHHOCTsIMH Pagu €Bpornn. B YkpaiHi & €1MHOI0 HasIBHOIO iCTOPUYHOIO MOJICIUTIO € PasTHChbKa
(i mapuctcpka) Moneh MpoKyparypu. Ll mMomens Bimazepkanmtoe HEIEeMOKpAaTHYHE MUHYJE, HECyMicHa 3
€BPOTCHCHKUMH CTaHIapTaMu Ta minHocTsIMu Pagu €Bpornu. Came i3 wi€el npuunHu YKpaina mig gac BCTymy
no Pagn €Bponm mana B3siTH Ha cebe 3000B’s3aHHS IIOJO TEPETBOPEHHS MPOKYpaTypd Ha OpraH, SKUH
BiIMOBimaTUME cTaHmapTaM PE.

Binrak Benemianckka KOMicis JDOTpUMYyBAllacsl IMOTJSITY, IO POJIb MPOKypopa B 3aXHCTI MpaB i cBOOOJ
JIIOIMHYU Ta TPOMAJITHUHA Ma€ OOMEXYBaTHCSI KOHKPETHUMH i YiTKO Ta BY3bKO BU3HAYCHUMH BUMAIKaMH. Y
BucHoBky momo mpoekty 3akony Ykpainu «lIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo mpoxypaTypy»
(CDL (2004) 038, m. 17) Benemianchka KOMiCist 3a3Haumia Take: «PEeKOMEHIYeThCS OOMENKHTH TaKe
MPEJCTAaBHUIITBO BHIAAKAMHU, KOJIM 3a4eIUICHI 1HTEpEeCH CYCHUIBCTBA ¥ KOMM HE BUHHMKAE KOH(IIKT 3
OCHOBOIOJIO)KHUMH TIpaBaMH 1 CBOOOJaMM KOHKPETHOI roauHU. Taka JoAnHa Mae camMa BHU3HAYaTH,
MPOCUTH i ab0 HE TPOCHTH IOTIOMOTH JAep)KaBW». AHAJIOTIUHE «IOMEPEIKCHHS» MOKHA 3HAWTH B
Pexomenpauii [TAPE 1604 (2003) mpo ponb opraHiB MpOKypaTypd B AEMOKPATHYHOMY CYCHUIBCTBI:
«BinnocHo ¢yHKLIN M03a MeKaMH KapHOI'O 3aKOHOJABCTBA BAXKJIMBO, 100 OyIb-fiKa POJIb MPOKYPOPIB y
3aralilbHOMY 3aXMCTI MpaB JIIOJMHA HE TOPOKyBana >KOJHOTO KOH(DIIKTY iHTepeciB abo He Oyna
CTPUMYIOYHM YMHHHUKOM JUIs 0Ci0, SIKi TIParHyTh 3aXUCTY CBOIX MpaB JIEPKABOIOY.

3aranoM , Ha AyMKY eKcrepTiB BeHerianchkol KOMicii, 3araibHUil 3aXUCT MpaB JIOJUHA HE € HAICKHOIO
cheporo MiSITIBHOCTI JUIsl OpraHiB MpPOKYpaTypH; Kpaiie, KOJIW [HUM 3alMaeThCsl HE MPOKyparypa, a
oMOyICMeH.

OTxe, MO’KHA KOHCTaTyBaTH, 10 3arajoM BeHeniaHChbKa KOMICis HE3pYLIHO 3aJIMIIANACh HA MO3ULISAX, 10
po30ynoBa crapoi 3a IOpUIMYHUM 3MICTOM CHCTEMH HArsSA0BUX (DYHKLIH NMPOKypaTypHu 3 Ay:KE LIMPOKUMHU
MOBHOB&KEHHSMHU TPOKYpPOpPIB € HemnpuitHaATHOW. DyHKIT mpokypopa, siKi mnependavyaroTh MpeIMeTOM
HarJsy BIAMOBIAHICTh aKTIB, 110 BHJAIOTHCS OpPraHaMW BHMKOHABYOI BJIAJM W OpraHaMH MiCIIEBOTO
CaMOBpSTyBaHHs, iXHIMH ITOCAIOBHMH Ta CIY)KOOBHMH 0CO0aMH, CTOCYIOThCS IpaB i CBOOO[ JIIOJJMHU Ta
rpoMajsiaiHa, BuMoram KoHcTuTynii ¥ 3akoHiB YKpaiHuW; JOJAEp)KaHHS 3aKOHIB PO HEAOTOPKAHHICTbH
0co0H, COIiabHO-eKOHOMIUHI, MOJIITUYHI, TPYJOBi, OCOOUCTI IpaBa i CBOOOJM JIFOJAMHU Ta TPOMAJISTHUHA,
3aXUCT iXHBOI YecTi ¥ TiAHOCTI, OyIM 3aKOHOMIPHO BH3HAaHI 3aHAJTO MIMPOKAMH JIJISl €BPOIEHCHKOT MO
(yHKITIOHAIBHOT POJIi OPTaHiB MPOKYpaTypH.

L1i 3ayBaskeHHs1 OyJI0 BpaxOoBaHO B HOBOMY 3akoHi Ykpainu «lIpo mpokypaTypy», MOJOKEHHSIMH SIKOTO 3a
30epekeHHs] OKpPeMHX HarisJoBHX (YHKIIA TpoKypaTypa Oymna mo30aBleHa MpPHUTAMaHHOI pajsSHCHKIi
Mojeli PyHKIIIi 3aralbHOTO HATIISAAY 3a JOAEP KaHHSAM 3aKOHIB y CYCITITbHUX BIJHOCHHAX.
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POJIb OMBY/JICMAHA 3 IIUTAHb MITPAIIIl B 3AXHCTI ITIPAB BHYTPIIIIHHO
HEPEMIINEHUX OCIb

AreeB O./1., Bukiagau

Mixcpezionanvna axademis ynpasninus nepcouanom, 8yia. @pomemiscoka, 2, m. Kuis, Yrpaina
ageev@mlgroup.com.ua

VY crarTi po3rIsAAoTECs MOHATTS MirpaHTa Ta BHYTPILIHBO MEpeMillieHnX 0ci0, MKHAPOIHI CTaHIapTH i mpobiieMu
3aKOHOJIABYOTO 3aKpiIUICHHA W 3aXHCTy IIpaB BHYTPIIIHBO MEPEMilleHuX oci0 Ha HalliOHAIBLHOMY DiBHI.
Bu3HauaeThesl KOHCOJIyl04a pojib i 3aBAaHHS oMOyJcMaHa 3 MUTaHb Mirpauii y 3a0esmedeHHi it 3axuCTi mpaB
TIepECEeTICHIIIB.
Kniouoei cnoea: miepayis, micpanm, HYMpPIWHbO nepemiujeHa 0coba, npaea mOOUHY, OMOYOCMAH, Cneyianizo8aHull
oMOyOcMaH, QyHKyii.

POJIb OMBYJICMAHA 11O BOITPOCAM MUTI'PAIIMHA B 3AIIIUTE ITPAB BHYTPEHHE INIEPEMEIIEHHBIX JIUI]
Arees A Jl.

Meoicpecuonanvhas akademus ynpasienus nepconaiom, yi. pomemusckas, 2, e. Kuees, Yxpauna
ageev@mlgroup.com.ua

B crarbe paccMaTpuBalOTCs MOHSATHS BHYTPEHHE MEPEMEIISHHBIX JIMI, MEXYHAapOaHbIE CTAHAAPTHI U MPOOIEMEI
3aKOHO/IATEIFHOTO 3aKPEIUICHHS U 3aIUThI UX IIPaB Ha HALIMOHAIBHOM ypoBHE. ONpe/ensoTcss KOHCOIUANPYIOIas
PoJIb ¥ 3a/1a41 OMOY/ICMEHA 110 BOIIPOCAM MHUTPALMU B 00ECIICUCHUH 1 3aIUTE MPaB IIePECeIICHIIEB.
Knwouesvie  crosa: muepayus, Mucpaum, GHYMpPeHHe NepeMewjeHHoe uYo, Npasda  Yeno8eKd, OMOYOCMeH,
CReyuanu3upOBaHHuIl OMOYOCMeEH, YHKYUU.

THE OMBUDSMAN ROLE REGARDING MIGRATION IN THE PROTECTION OF RIGHTS
OF INTERNALLY DISPLACED PERSONS

Ageev AD.

Interregional Academy of Personnel Management, str. Frometivska, 2, Kyiv, Ukraine
ageev@mlgroup.com.ua

The article considers the concept of internally displaced persons, international standards and problems of legal
consolidation and protection of their rights at the national level. Determined consolidating the role and tasks of the
Ombudsman on migration in securing and protecting the rights of immigrants.

Migration has become one of the major problems of population and is seen not only as a simple mechanical
movement of people, but as a complex social process that affects many aspects of society. Along with the problems
of emigration trend intensified internal population movements, caused by various factors. Of the UN, noting the
growing awareness of the international community to the problems of internally displaced persons worldwide,
including the presence among them of millions of people for whom this state has become protracted, emphasizes that
the displaced persons have the same rights as other citizens of the country. As stated in resolution 64/162 of the UN
“Protect IDPs and assistance” from 17.03.2010 g., Internally displaced persons shall enjoy, in full equality, the same
provided for in international law and national legislation the rights and freedoms enjoyed other persons in their
country. According to the guidelines adopted by the UN Human Rights Council on the implementation of the
Framework Convention on “Protection, respect and protection” situations of movement of persons within the country
is a situation of tension and unrest or disaster during which violated human rights, the situation of international and
non-international armed conflicts. In n. 27 these guidelines stipulates that, along with judicial mechanisms States
should provide effective and appropriate non-judicial grievance mechanisms that are part of the national system of
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