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In this article, there are described problems, which arise in concern of the implementation of the principle 
of the rule of law on the example of Ukraine and Germany. There are defined gaps in Ukrainian 
legislation in concern of the appointment of judges and how it influences the everyday work of judges. 
The second main question concerns reasonable time if judges should be strictly limited with a time of the 
consideration of cases.
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The principle of the rule of law is one of the most fundamental, which provides the development of 
state and law in each country. Rule of law is one of the founding principles stemming from the 
common constitutional traditions of all European countries, and is one of fundamental values upon 
which the European Union is based. Respect for the rule of law is a prerequisite for the protection 
of all fundamental values, including democracy and fundamental rights [1]. Democracy has as its 
foundation respect for the human person and the rule of law [2, p. 127].

A huge rule in realization of this principle in practice play state authorities of the country, especially 
the judicial branch of power. That is why a great importance for its realization in nowadays realities 
of any country play the discussion and study of problems, which arise and should be solved.

Various aspects of modern theory and practice of modern state and law were investigated and 
explored by such Ukrainian lawyers – V. Babkin, A. Zayets, M. Koziubra, A. Kozlovskyi, 
V. Opryshko, V. Pohorilko, O. Petryshyn, P. Rabinovych, I. Rymarenko, A. Selivanov, S. Slivka, 
O. Skakun, Yu. Shemshuchenko and others.

But, as we know, the development of the country doesn’t remain on one place, and each change in 
law influences on it. That is why it is considered to be rational to analyze which problems arise in 
concern to implementation of the principle of the rule of law in the country through analysis of the 
law, which concerns judicial authorities.

If to talk about courts, all of them are different in concern their competence and jurisdiction, but all 
of them have the same purpose: protection of rights and freedoms, constitutional order, national 
security, the rule of law and fairness in society. At the same time ensuring the implementation of 
the provided by Constitution of Ukraine rights and freedoms of man and citizen is the main content 
of judicial authorities, so as according to the Constitution, jurisdiction of the courts extends to all 
legal relations which arise in the country, so that under the judicial protection are all the rights, 
freedoms and duties of citizens.

That is why it is important to analyze the ways of realization of the principle of the rule of law in 
constitutions of different countries, in the work of state authorities, and which problems arise during 
on the one hand side good intentions of the legislator. That not everything what on the first view 
can be counted as that what will help the operation of the principle of the rule of law, make different 
procedures easier will work so as it was expected.
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As it is known, one of the main backgrounds of the principle of the rule of law is an acceptance of 
ensuring of a judicial decision by an independent tribunal, a big step in strengthening of this 
principle are the constitutional changes in Ukraine in 2016.

So, before according to the article 126 of the Constitution of Ukraine “Judges hold office for 
permanent terms ... and judges appointed to the office of judge for the first time” [3]. But in 
accordance to the last reduction from 30 of September 2016 in the same paragraph of the article is 
written just: “Judges hold office for permanent terms” [4].

In Germany as opposed to Ukraine since a long time there is a law, which is still working, and 
which prescribes in its section 10 of the “General Judicial Act”:  “Whoever has worked as a judge 
for at least three years after acquiring the qualification to hold judicial office may be appointed a 
judge for life… Taking account of more than two years of such work shall presuppose special 
knowledge and experience on the part of the person to be appointed”. Paragraph 2 of the section 12 
says: “Five years at the latest after his appointment, a judge on probation shall be appointed a judge 
for life or, on being given civil service tenure for life, he shall be appointed a public prosecutor. 
This time-limit shall be extended for any unpaid leave taken” [5].

The difference with Ukrainian situation is that in this currant law judges are firstly elected for a 
period on a probation, and it is not prescribed, like it was before in Ukraine only for 5 year period. 
Because of this there was a situation that, for example, the judge can commit judgments only from 
the 1st of April 2011 till the 1st of April 2016, and until it will not be elected for a lifelong period it 
will be out of powers and cannot commit judgments, can only make some other work in the court 
like conduct generalization of the practice of courts, prepare case-law practice, they are sent to 
study, prepare reports on trainings, study and then report in the court about changes in the 
legislation and wait for its election. In contrast in Germany is written “at least three years” and “five 
years at the latest after his appointment, a judge on probation shall be appointed a judge for life”.

So, it can be made a decision that the judges are not waiting for their elections and there is not a gap 
in period between they were elected for a probation and between they were elected for a life long 
period, because it is not strictly identified the date when the power of judges on the probation ends 
and it is identified that maximum in 5 years they are already elected.

In Ukraine, for example, it is also bringing the situation that judges every day receive so many cases 
that it is impossible to finish them until this five year period will be finished. So that after the power 
of judges was ended, their cases should be transferred to another judges, which still have this power 
to commit judgment. And the main minus in this situation is first of all that there are not enough of 
judges in the courts and furthermore judges have a lot of work, and are limited with terms and do 
not have time to commit judgment. As a result some of them instead of working from 9 till 18, in 
order to ensure the efficiency the judicial consideration of cases, they work an overtime day, some 
of them start their working day at 8 and finish it later. As a result in such situation we can also talk 
about the violation of the principle of the rule of law, so as everyone has a right on proper working 
conditions which cannot be followed if according to the norms of schedule of the day is written that 
they should have an eight hour working day, but additionally in order that the cases will not be 
listened for years and to provide people with fast and lawful court process judges are placing 
themselves in not comfortable conditions. What makes the work of the judges even more difficult is 
if the judge which is now without powers for some period until it will be elected for permanent 
terms did not finish some case, in normal situation it will be 50, sometimes even 200 cases left and 
in accordance to Ukrainian law all these cases should be reviewed by other judges from the 
begining. 

What is more difficult is that in Ukrainian law is not identified the period when the judges should be 
elected for permanent terms. So it can even sometimes take a year.

So, as we can see, changes in Ukraine that the judges can be elected for a permanent term and the 
relinquishment from the first 5 year period is a good change, so as in the past it was leading to the 
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possibility of a political influence on a judge during his subsequent appointment from the side of 
political forces represented by Verkhovna Rada, which was solving the issue of appointment of 
judges before. An important factor is also the transfer of function of the appointment of judges to 
the Constitutional body – the High Council of Justice, composed of 21 members, most of whom are 
judges.

All in all, if to compare experience of election of judges in Germany and as it was in Ukrainian law 
before, so as this system was formulated differently as it was in Germany, additionally it leaded to 
some problems, like the period, when judges are left without powers and cannot commit judgments, 
after their 5-years period finishes and should wait for an unknown period of time until they will be 
elected. As a result, courts are left with a small amount of judges, which can commit judgments and 
a huge influx of cases.

But for sure not always judges have a possibility to provide people a quick and at the same time 
lawful and objective decision.

So, paragraph 1 of the article 6 of the European Convention of Human Rights establishes the next: 
“In the determination of his civil rights and obligations or of any criminal charge against him, 
everyone is entitled to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law” [6]. The right to a fair trial is fundamental to the rule of law 
and to democracy itself. 

According to the overview of 1959–2015 of the European Court of Human rights violation of the 
article 6 of the Convention takes 41,31% of the common amount of violations by the countries-
parties of this convention. 

In Germany this amount is 102 cases, if to compare with a total amount of represented complaints 
in 287 judjments, it can be made a decision, that the length of proceesings is a problem in Germany 
which desturbs people. Ukraine also has one of the biggest amount of judgments in this spehere –
303 [7].

From the analyzes of the practice of the European Court of Human Rights about the interpretation 
of the provision about “reasonable time” can be made a decision, that term, which can be 
considered as reasonable, can not be the same for all cases and it would be unnatural to establish the 
same term in a concrete numerical expression for all circumstances. That is why in all cases appears 
the problem of evaluation of the reasonable term, which depends on some criteria, made by the 
European Court of Human Rights [8, p. 328].

To establish the reasonableness of terms in consideration of specific cases national courts of the
European Court of Human Rights identified in his practice some connected criterions:

– The complexity of the case;
– The behavior of the applicant;
– Behavior of judicial and other state authorities;
– Importance of the subject of consideration for the applicant.

The long duration of the proceedings could be considered reasonable if the case itself is complex as 
from the actual, same from the legal side.

In case of necessity, a person who appeals to the European court of Human Rights for the 
recognition of unreasonably long proceedings has to prove that she did not personally commit 
actions aimed at delaying the process. This means that every time the European Court of Human 
Rights evaluates the applicant’s behavior and its impact on the duration of the proceedings.
However, analyzing one of the cases about criminal prosecution, the Court noted that it is 
impossible to demand from the person to cooperate with court in proceedings if such assistance 
would lead to its conviction.

A striking example, where applicants’ behavior became one of the reasons to the long consideration 
in a dispute, is a case of “Chirikosta and Viola against Italy”, where the 15-year period of review 
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was considered justified, because the applicants by themselves were asking seventeen times for the 
postponement of the process and did not object against six postponements of the review, made on 
the basis of statements of the other party in the case [9, p. 8–9].

The analysis of the practice of the European Court of Human Rights gives the possibility to make a 
decision that there are such problems, which lead to the violation of the reasonable time:

– failure of the court to make actions to secure the presence of the participants of the 
proceedings (defendants, experts, witnesses);

– too long breaks between court meetings without a valid reason;
– excessive length of judicial examinations and failure in taking by court actions to properly 

their implementation;
– unreasonable length of appeal and casation proceedings in courts of higher instances [8, p. 

329–330].

As for me, very interesting is an experience of Germany in the situation of the length of court 
hearings. For example, if to talk about the above-discussed topic, Germany has its own view and on 
the one hand side really takes care about the realization of the principle of fair trial, provided by the 
European Convention of Human Rights and implemented in the article 103 of the Basic Law of 
Federal Republic of Germany. What is more article 25 of the Basic Law called “Primacy of 
international law” provides the next: “The general rules of international law shall be an integral part 
of federal law.” This means, that Germany should also rule the provisions of the European 
Convention of Human Rights, what it is successfully doing, especially if to talk about reasonable 
time.

But, not always it is usefull for the realisation of the principle of the rule of law to hurry with case 
solving and decisions, because how a judge can make an impartial, objective, transparent decision if 
he is controlled by terms and if only he will work on the case a little longer someone will already 
write a complaint on him?

Lets consider the next. In Germany there was a situation that the head of the court asked a judge 
with a small number of working cases, to work faster.

The President of the Court of Appeal, Karlsruhe, Christine Hügel, wrote a letter to one of its judges, 
which sounded harshly: “The accusation and admonition”, subject of the letter of 26 January 2012 
was Thomas Schulte-Kellinghaus, judge of a civil office in the Freiburg district Office of the same 
court of appeal [10].

This situation reached even the Disciplinary court for judges in Germany (Dienstgerichtshof). There 
was a complaint based on the comparison of performance figures with other colleagues of the judge. 
So, the head of the court Christine Hügel had told her colleague that he had lagged behind the 
average numbers. In some years he did less than a half-day working judge. He had only reached 
about 68 percent of the average performance of other judges – in 2010 he had a total of 82 
completed cases. Therefore, the number of open procedures in its field rose by 67 per cent. This is 
“beyond all generous tolerances”. Schulte-Kellinghaus, who opposed the exhortation, said that a 
different time requirement was necessary for each individual case. He emphasized that he was 
working very carefully. It was indisputable that his temporal work was more than under the other 
judge, and his judgments are frequently printed in the professional press. Matthias Grewe from the 
association of judges and prosecutors in Baden-Württemberg described the procedure as 
extraordinary. Judicial independence is a great asset. For instance, a superior should not have any 
influence on the termination of a procedure.

So, here was the opposition of influence on the independence of the independent jurisprudence 
dependent on the alleged productivity aspects [11].

The Stuttgart court had decided that a judge can be asked by his superior to work faster. A 
corresponding complaint does not infringe judicial independence [12].
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So, in other words, the court made a decision that retention and exhortation are not contrary to 
judicial independence. There was also no inadmissible pressure on the judge [11].

Also, it can be agreed with the comments of people in accordance to this case that the judge does 
not work a little in this case, but only thoroughly. It was also mentioned that the judge was often 
quoted, thus obviously found by the literature to be good. 

Certainly, long trial periods are harmful to the parties, mostly for those who are right. But 
unfortunately the damage of wrong decisions of the courts is much bigger for society, than the 
longer period of court hearing. So, with his working behavior Mr. Schulte-Kellinghaus is a much 
better service to the society than any judge who puts himself under pressure. People of his 
profession should follow his example.

For example, if to take Ukrainian legilative practice and legislation, in its decision from 2 of 
-

supremacy of law in the society. The rule of law demands from the state its implementation in law-
making and law enforcement activities, including the laws that in its content should be saturated 
with ideas of social justice, freedom, equality and so on. 

Failure to comply with the terms of consideration of civil and criminal cases and cases on 
administrative offenses violates the constitutional right to judicial protection, guaranteed by Article 
55 of the Constitution of Ukraine, and negatively affects the efficiency of justice and the authority 
of the judiciary.

Materials of judicial practice indicate that the main causes of violations of procedural terms are 
lacks in the activity of courts, mainly associated with poor organization of the trial.

Often superficial consideration of civil cases and criminal proceedings, ignoring the rules of 
substantive and procedural law leads not only to the abolition of judicial decisions in appeal or 
cassation, but also to a substantial violation of terms of a decision on the merits of the proceedings, 
and in proceedings on administrative violations – to closing of the proceedings as the end of 
deadlines to administrative responsibility.

In order to ensure compliance with procedural terms by the courts handling civil and criminal cases 
and cases on administrative offenses, and because of the emergence of the questions by courts while 
the application of certain provisions of procedural law, plenum of High specialized court of Ukraine 
for civil and criminal cases resolves to give the courts the following explanation.

The deadlines, which are set by the court (for example, terms of correction of statement of claim or 
appeal) must comply with the principle of reasonableness. Determining (at its discretion) the 
duration of these periods, the court must take into account the principles of discretionary and 
competition, deadlines set by law for consideration of the case in determining the terms of particular 
proceedings, complexity of the case, the number of participants of the case, potential difficulties in 
requesting and examination of evidence, etc.

Terms of the case can not be considered reasonable if they are compromised by employment of 
judge in another process, the appointment of court with large intervals, delaying because of the 
transfer of cases from one court to another in cases prescribed by law, groundless satisfaction of 
unreasonable requests of participants of the case, which resulted in delay of the case for a long time, 
the deposition of the case due to its inadequate preparation for trial, failure to take measures to 
prevent unfair behavior of participants of the case, etc. as the reasons, which indicate low levels of 
the judiciary and irresponsible attitude to their duties [13].

So, it can be made a decision that despite of the fact of how developed country is, how long it is 
already existing, how good are its norms, anyway there is not an ideal procedure or ideal law. In 
each of them there are some either gaps, either other contradictions. 

For example in this paragraph were represented Ukraine and Germany. And in each of these
countries there are some problems, or better to say, questions, which arised during the realization of 
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laws, and as result, which can lead to the violation of the principle of the rule of law. So as, for 
example in Germany in order to provide people principle of reasonable time, judges should work 
very fast, in Ukraine it leads to such problems that judges should work extra hours, what is as a 
result of a long term of appointment of judges for a lifelong period. All this is a result of not ideal 
legislation and mistakes, which should be solved.

So, in Germany the judges should not be so strictly guided by the principle of reasonable time of 
court hearing in the meaning of neglection to the procedure and their objectivity and acquaintance 
with the circumstances of the case.

In Ukraine the procedure of election of judges for a life period after their 5-year period is finished 
should last faster, that the courts will not be left with a small amount of judges, which have the 
power to commit judgments.
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