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Oco0aMBy yBary y Iii cTaTTi MPUCBSYCHO TaKMM IpodiemMaM, sIKi 3aBakaroTh HOro peaiiszauii, 30KkpemMa
MpoIIeIypi MPU3HAYCHHS Ha IMOCaTy CYJIi Ta He0OXiTHOCTI OOMEKCHHS CYJIIB PO3ZMYHICTIO CTPOKIB.

I3 mpuBOay mponeaypu IPHU3HAYCHHS HA I0Caay CYAJl MOpPIBHAHO 3akoHM HimewunHum Ta Ykpainy,
IIPOAHaJIi30BaHO BIUIUB HEAOIPAIbOBAHOCTI YKPAIHCHKOTO 3aKOHOJABCTBA 3 I[OTO NMUTAHHS. 3BHYAHO,
no Koncrurynii VYkpaiHum BHeceHO 3MiHM, SKMMH BCTaHOBJCHO, IO Cy[Ai OOHMPArOThCS 01pasy
0e3cTpokoBo. OTHAK CHOTOJHI e 3aTHIIINCS CYIIi, SKi IPU3HAYCHI Ha TEePIIUi TEPMiH — 5 POKIB, 5K
ne Oyno pawime, 1 Ie He Mepernpu3HavyeHi Ha OE3CTPOKOBHIl mepioJ. Y pe3yiabTaTi MaeMo
MEPEHABAHTAXKEHICTh CY/IIB, HEIONpalbOBaHy CHUCTEMY, a/DKe HEBH3HAUEHUM € dYac OOpaHHS Cy/yii
0€3CcTPOKOBO IICIsl 3aKIHUSHHS] MEpIIOro ISITUPIYHOrO TEPMIiHY iX NMPHU3HAUEHHS, Y PE3yJbTaTi 4oro
Ccymai cuisTh 0e3 TOBHOBKEHb 1 B CyAax 3aJMIIAE€ThCS HEAOCTATHSA KUIBKICTh CYAMIB i3
MOBHOBQ)KEHHSIMH, @ HAIUIMB CIIPAB Bijl IbOrO MEHIIUM He crae. Lle BIuinBae Ha Te, 10 Cy/i MOYHHAIOTh
MpaLOBaTH [MOHAJHOPMOBHH poOOMil JIeHb 3ayIs TOTO, 11100 32a0€3MeYUTH PO3YMHI CTPOKH Ta JIOCTATHE
03HAaHOMJICHHS 13 MaTepiajlaMu CHIPaBH 33 U1 IPUHHATTS 3aKOHHOTO pilleHHs. ToMy, 3BHYaiiHO, 3MiHHU J10
KoncTuTytiii € DOIiMbHUMHE, ane I MpodiieMa ChOTOTHI 3aJTUIIAETHCS. HEBUPIIICHOIO.

[Ilom0 BiACYTHOCTI CTPOKIB MPOAHATI30BaHO NPAKTHKY €BPOINECHCHKOTO CyAy 3 IpaB JIIOAWHHA CTOCOBHO
TOTO, 1110 BIUIMBAE HA 3aTATYBAHHS PO3IIIAY CIIPAaBH, a TAKOXK CUTYaLis i3 cy0BOi npakTiku HiMeuuunny,
KOJIM TOJIOBa CYy/y HAIMCala JICTA JI0 1HIIOr0 Cy[i 3 MPUBOIY TOTO, IO BiH HPALIOE 3aHAATO HOBIJIBHO.
L5t cpaBa jocsiriia HaBiTh PiBHA JUCHHIUTIHAPHOTO CYAY, KUK NPUHHAB PILLICHHS, 1110 TOJIOBA CYAy Maja
NPaBO CHOHYKAaTH CY/UIIO INPALIOBaTH ILIBMJIIE, TYT HEMae MOCSAraHb Ha He3aleKHICTh cyay. OnHak
JIOCUTh BaroMUM € apryMeHT CYJUIi, 1110 BiH JIMIIE JIOKJIaJAHO BUBYAE CIpPaBy Ta IO HOr0 CIIPAaBU YacTO
MyOJKYIOTbCS y IOPUAMYHUX BUJIAHHSX. TOMy, BBaXaTbCs, IO CYIJl HE MalOTh Tak CypoBO OyTH
oOMeXeHaMH PO3YMHICTIO CTPOKIB Ha DIBHI HEXTYBaHHS NPOLEIYPHUMH MUTAHHSIMH, JOCIIPKESHHS
00CTaBHH CIIPaBH Ta CBOET 00 €KTUBHOCTI.
Knrouosi crosa: npunyun éepxosencmsa npasa, cyo, cy00s, NPUSHAUEHHS, POIVMHUL CIPOK.

The principle of the rule of law is one of the most fundamental, which provides the development of
state and law in each country. Rule of law is one of the founding principles stemming from the
common constitutional traditions of all European countries, and is one of fundamental values upon
which the European Union is based. Respect for the rule of law is a prerequisite for the protection
of all fundamental values, including democracy and fundamental rights [1]. Democracy has as its
foundation respect for the human person and the rule of law [2, p. 127].

A huge rule in realization of this principle in practice play state authorities of the country, especially
the judicial branch of power. That is why a great importance for its realization in nowadays realities
of any country play the discussion and study of problems, which arise and should be solved.

Various aspects of modern theory and practice of modern state and law were investigated and
explored by such Ukrainian lawyers — V. Babkin, A. Zayets, M. Koziubra, A. Kozlovskyi,
V. Opryshko, V. Pohorilko, O. Petryshyn, P. Rabinovych, I. Rymarenko, A. Selivanov, S. Slivka,
O. Skakun, Yu. Shemshuchenko and others.

But, as we know, the development of the country doesn’t remain on one place, and each change in
law influences on it. That is why it is considered to be rational to analyze which problems arise in
concern to implementation of the principle of the rule of law in the country through analysis of the
law, which concerns judicial authorities.

If to talk about courts, all of them are different in concern their competence and jurisdiction, but all
of them have the same purpose: protection of rights and freedoms, constitutional order, national
security, the rule of law and fairness in society. At the same time ensuring the implementation of
the provided by Constitution of Ukraine rights and freedoms of man and citizen is the main content
of judicial authorities, so as according to the Constitution, jurisdiction of the courts extends to all
legal relations which arise in the country, so that under the judicial protection are all the rights,
freedoms and duties of citizens.

That is why it is important to analyze the ways of realization of the principle of the rule of law in
constitutions of different countries, in the work of state authorities, and which problems arise during
on the one hand side good intentions of the legislator. That not everything what on the first view
can be counted as that what will help the operation of the principle of the rule of law, make different
procedures easier will work so as it was expected.
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As it is known, one of the main backgrounds of the principle of the rule of law is an acceptance of
ensuring of a judicial decision by an independent tribunal, a big step in strengthening of this
principle are the constitutional changes in Ukraine in 2016.

So, before according to the article 126 of the Constitution of Ukraine “Judges hold office for
permanent terms ... and judges appointed to the office of judge for the first time” [3]. But in
accordance to the last reduction from 30 of September 2016 in the same paragraph of the article is
written just: “Judges hold office for permanent terms” [4].

In Germany as opposed to Ukraine since a long time there is a law, which is still working, and
which prescribes in its section 10 of the “General Judicial Act”: “Whoever has worked as a judge
for at least three years after acquiring the qualification to hold judicial office may be appointed a
judge for life... Taking account of more than two years of such work shall presuppose special
knowledge and experience on the part of the person to be appointed”. Paragraph 2 of the section 12
says: “Five years at the latest after his appointment, a judge on probation shall be appointed a judge
for life or, on being given civil service tenure for life, he shall be appointed a public prosecutor.
This time-limit shall be extended for any unpaid leave taken” [5].

The difference with Ukrainian situation is that in this currant law judges are firstly elected for a
period on a probation, and it is not prescribed, like it was before in Ukraine only for 5 year period.
Because of this there was a situation that, for example, the judge can commit judgments only from
the 1% of April 2011 till the 1* of April 2016, and until it will not be elected for a lifelong period it
will be out of powers and cannot commit judgments, can only make some other work in the court
like conduct generalization of the practice of courts, prepare case-law practice, they are sent to
study, prepare reports on trainings, study and then report in the court about changes in the
legislation and wait for its election. In contrast in Germany is written “at least three years” and “five
years at the latest after his appointment, a judge on probation shall be appointed a judge for life”.

So, it can be made a decision that the judges are not waiting for their elections and there is not a gap
in period between they were elected for a probation and between they were elected for a life long
period, because it is not strictly identified the date when the power of judges on the probation ends
and it is identified that maximum in 5 years they are already elected.

In Ukraine, for example, it is also bringing the situation that judges every day receive so many cases
that it is impossible to finish them until this five year period will be finished. So that after the power
of judges was ended, their cases should be transferred to another judges, which still have this power
to commit judgment. And the main minus in this situation is first of all that there are not enough of
judges in the courts and furthermore judges have a lot of work, and are limited with terms and do
not have time to commit judgment. As a result some of them instead of working from 9 till 18, in
order to ensure the efficiency the judicial consideration of cases, they work an overtime day, some
of them start their working day at 8 and finish it later. As a result in such situation we can also talk
about the violation of the principle of the rule of law, so as everyone has a right on proper working
conditions which cannot be followed if according to the norms of schedule of the day is written that
they should have an eight hour working day, but additionally in order that the cases will not be
listened for years and to provide people with fast and lawful court process judges are placing
themselves in not comfortable conditions. What makes the work of the judges even more difficult is
if the judge which is now without powers for some period until it will be elected for permanent
terms did not finish some case, in normal situation it will be 50, sometimes even 200 cases left and
in accordance to Ukrainian law all these cases should be reviewed by other judges from the
begining.

What is more difficult is that in Ukrainian law is not identified the period when the judges should be
elected for permanent terms. So it can even sometimes take a year.

So, as we can see, changes in Ukraine that the judges can be elected for a permanent term and the
relinquishment from the first 5 year period is a good change, so as in the past it was leading to the
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possibility of a political influence on a judge during his subsequent appointment from the side of
political forces represented by Verkhovna Rada, which was solving the issue of appointment of
judges before. An important factor is also the transfer of function of the appointment of judges to
the Constitutional body — the High Council of Justice, composed of 21 members, most of whom are
judges.

All in all, if to compare experience of election of judges in Germany and as it was in Ukrainian law
before, so as this system was formulated differently as it was in Germany, additionally it leaded to
some problems, like the period, when judges are left without powers and cannot commit judgments,
after their 5-years period finishes and should wait for an unknown period of time until they will be
elected. As a result, courts are left with a small amount of judges, which can commit judgments and
a huge influx of cases.

But for sure not always judges have a possibility to provide people a quick and at the same time
lawful and objective decision.

So, paragraph 1 of the article 6 of the European Convention of Human Rights establishes the next:
“In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law” [6]. The right to a fair trial is fundamental to the rule of law
and to democracy itself.

According to the overview of 1959-2015 of the European Court of Human rights violation of the
article 6 of the Convention takes 41,31% of the common amount of violations by the countries-
parties of this convention.

In Germany this amount is 102 cases, if to compare with a total amount of represented complaints
in 287 judjments, it can be made a decision, that the length of proceesings is a problem in Germany
which desturbs people. Ukraine also has one of the biggest amount of judgments in this spehere —
303 [7].

From the analyzes of the practice of the European Court of Human Rights about the interpretation
of the provision about “reasonable time” can be made a decision, that term, which can be
considered as reasonable, can not be the same for all cases and it would be unnatural to establish the
same term in a concrete numerical expression for all circumstances. That is why in all cases appears
the problem of evaluation of the reasonable term, which depends on some criteria, made by the
European Court of Human Rights [8, p. 328].

To establish the reasonableness of terms in consideration of specific cases national courts of the
European Court of Human Rights identified in his practice some connected criterions:

- The complexity of the case;

—  The behavior of the applicant;

- Behavior of judicial and other state authorities;

- Importance of the subject of consideration for the applicant.

The long duration of the proceedings could be considered reasonable if the case itself is complex as
from the actual, same from the legal side.

In case of necessity, a person who appeals to the European court of Human Rights for the
recognition of unreasonably long proceedings has to prove that she did not personally commit
actions aimed at delaying the process. This means that every time the European Court of Human
Rights evaluates the applicant’s behavior and its impact on the duration of the proceedings.
However, analyzing one of the cases about criminal prosecution, the Court noted that it is
impossible to demand from the person to cooperate with court in proceedings if such assistance
would lead to its conviction.

A striking example, where applicants’ behavior became one of the reasons to the long consideration
in a dispute, is a case of “Chirikosta and Viola against Italy”, where the 15-year period of review
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was considered justified, because the applicants by themselves were asking seventeen times for the
postponement of the process and did not object against six postponements of the review, made on
the basis of statements of the other party in the case [9, p. 8-9].

The analysis of the practice of the European Court of Human Rights gives the possibility to make a
decision that there are such problems, which lead to the violation of the reasonable time:

—  failure of the court to make actions to secure the presence of the participants of the
proceedings (defendants, experts, witnesses);

—  too long breaks between court meetings without a valid reason;

—  excessive length of judicial examinations and failure in taking by court actions to properly
their implementation;

- unreasonable length of appeal and casation proceedings in courts of higher instances [8, p.
329-330].

As for me, very interesting is an experience of Germany in the situation of the length of court
hearings. For example, if to talk about the above-discussed topic, Germany has its own view and on
the one hand side really takes care about the realization of the principle of fair trial, provided by the
European Convention of Human Rights and implemented in the article 103 of the Basic Law of
Federal Republic of Germany. What is more article 25 of the Basic Law called “Primacy of
international law” provides the next: “The general rules of international law shall be an integral part
of federal law.” This means, that Germany should also rule the provisions of the European
Convention of Human Rights, what it is successfully doing, especially if to talk about reasonable
time.

But, not always it is usefull for the realisation of the principle of the rule of law to hurry with case
solving and decisions, because how a judge can make an impartial, objective, transparent decision if
he is controlled by terms and if only he will work on the case a little longer someone will already
write a complaint on him?

Lets consider the next. In Germany there was a situation that the head of the court asked a judge
with a small number of working cases, to work faster.

The President of the Court of Appeal, Karlsruhe, Christine Hiigel, wrote a letter to one of its judges,
which sounded harshly: “The accusation and admonition”, subject of the letter of 26 January 2012
was Thomas Schulte-Kellinghaus, judge of a civil office in the Freiburg district Office of the same
court of appeal [10].

This situation reached even the Disciplinary court for judges in Germany (Dienstgerichtshof). There
was a complaint based on the comparison of performance figures with other colleagues of the judge.
So, the head of the court Christine Hlgel had told her colleague that he had lagged behind the
average numbers. In some years he did less than a half-day working judge. He had only reached
about 68 percent of the average performance of other judges — in 2010 he had a total of 82
completed cases. Therefore, the number of open procedures in its field rose by 67 per cent. This is
“beyond all generous tolerances”. Schulte-Kellinghaus, who opposed the exhortation, said that a
different time requirement was necessary for each individual case. He emphasized that he was
working very carefully. It was indisputable that his temporal work was more than under the other
judge, and his judgments are frequently printed in the professional press. Matthias Grewe from the
association of judges and prosecutors in Baden-Wirttemberg described the procedure as
extraordinary. Judicial independence is a great asset. For instance, a superior should not have any
influence on the termination of a procedure.

So, here was the opposition of influence on the independence of the independent jurisprudence
dependent on the alleged productivity aspects [11].

The Stuttgart court had decided that a judge can be asked by his superior to work faster. A
corresponding complaint does not infringe judicial independence [12].
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So, in other words, the court made a decision that retention and exhortation are not contrary to
judicial independence. There was also no inadmissible pressure on the judge [11].

Also, it can be agreed with the comments of people in accordance to this case that the judge does
not work a little in this case, but only thoroughly. It was also mentioned that the judge was often
quoted, thus obviously found by the literature to be good.

Certainly, long trial periods are harmful to the parties, mostly for those who are right. But
unfortunately the damage of wrong decisions of the courts is much bigger for society, than the
longer period of court hearing. So, with his working behavior Mr. Schulte-Kellinghaus is a much
better service to the society than any judge who puts himself under pressure. People of his
profession should follow his example.

For example, if to take Ukrainian legilative practice and legislation, in its decision from 2 of
November 2004 Ne 15-pn/2004 the Constitutional Court of Ukraine noted that the rule of law is the
supremacy of law in the society. The rule of law demands from the state its implementation in law-
making and law enforcement activities, including the laws that in its content should be saturated
with ideas of social justice, freedom, equality and so on.

Failure to comply with the terms of consideration of civil and criminal cases and cases on
administrative offenses violates the constitutional right to judicial protection, guaranteed by Article
55 of the Constitution of Ukraine, and negatively affects the efficiency of justice and the authority
of the judiciary.

Materials of judicial practice indicate that the main causes of violations of procedural terms are
lacks in the activity of courts, mainly associated with poor organization of the trial.

Often superficial consideration of civil cases and criminal proceedings, ignoring the rules of
substantive and procedural law leads not only to the abolition of judicial decisions in appeal or
cassation, but also to a substantial violation of terms of a decision on the merits of the proceedings,
and in proceedings on administrative violations — to closing of the proceedings as the end of
deadlines to administrative responsibility.

In order to ensure compliance with procedural terms by the courts handling civil and criminal cases
and cases on administrative offenses, and because of the emergence of the questions by courts while
the application of certain provisions of procedural law, plenum of High specialized court of Ukraine
for civil and criminal cases resolves to give the courts the following explanation.

The deadlines, which are set by the court (for example, terms of correction of statement of claim or
appeal) must comply with the principle of reasonableness. Determining (at its discretion) the
duration of these periods, the court must take into account the principles of discretionary and
competition, deadlines set by law for consideration of the case in determining the terms of particular
proceedings, complexity of the case, the number of participants of the case, potential difficulties in
requesting and examination of evidence, etc.

Terms of the case can not be considered reasonable if they are compromised by employment of
judge in another process, the appointment of court with large intervals, delaying because of the
transfer of cases from one court to another in cases prescribed by law, groundless satisfaction of
unreasonable requests of participants of the case, which resulted in delay of the case for a long time,
the deposition of the case due to its inadequate preparation for trial, failure to take measures to
prevent unfair behavior of participants of the case, etc. as the reasons, which indicate low levels of
the judiciary and irresponsible attitude to their duties [13].

So, it can be made a decision that despite of the fact of how developed country is, how long it is
already existing, how good are its norms, anyway there is not an ideal procedure or ideal law. In
each of them there are some either gaps, either other contradictions.

For example in this paragraph were represented Ukraine and Germany. And in each of these
countries there are some problems, or better to say, questions, which arised during the realization of
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laws, and as result, which can lead to the violation of the principle of the rule of law. So as, for
example in Germany in order to provide people principle of reasonable time, judges should work
very fast, in Ukraine it leads to such problems that judges should work extra hours, what is as a
result of a long term of appointment of judges for a lifelong period. All this is a result of not ideal
legislation and mistakes, which should be solved.

So, in Germany the judges should not be so strictly guided by the principle of reasonable time of
court hearing in the meaning of neglection to the procedure and their objectivity and acquaintance
with the circumstances of the case.

In Ukraine the procedure of election of judges for a life period after their 5-year period is finished
should last faster, that the courts will not be left with a small amount of judges, which have the
power to commit judgments.
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[IpoananizoBaHo TO3WIIi YYCHHX 13 3a3HAUCHOI MPOOIIEMH, TIONOKEHHS 3aKOHOJAaBCTBAa y wmiii cdepi,
BH3HAYCHO OCOOIMBOCTI MPaBOOXOPOHHOT (DYHKIIIT iepKaBH Ta METOJIH ii peatizamii y CydaCHHX YMOBaX.
Knrouosi crosa: Oepocasa, npagooxoponna @yHryis, npunyunu, memoou, €eponeiicvkuti Coros, npumyc i
NepPeKOHAHHS.
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CraThsl MOCBSIIIICHA UCCIICOBAHUIO MPUHIUIIOB H METOIOB PEaU3allii TPABOOXPAHUTEIBHON (DYHKIMH
TOCyIapCcTBa B YCIOBUSAX accolmaliy Y kpauHsl u EBpomneiickoro Coro3a u arpeccuu Ha BocToxe Harmmei
ctpanbl. [Ipoanann3upoBaHbl MO3WINN YUCHBIX MO JAaHHOW MpoOiieMe, MOJOKEHNS 3aKOHOATeIbCTBA B
9TO cdepe, ompenaeneHsl 0COOCHHOCTH IPaBOOXPAHUTENHFHOW (DYHKIMH TOCYIAapCTBA M METOMABI ee
pea3anuy B COBPEMEHHBIX YCIIOBHUSX.
Knroueswie cnosa: eocyoapcmeo, npasooxpanumenvhas QyHKkyus, npunyunsi, memoouvl, Esponeiickuii Cors,
npunysicoerue u yoescoenue.
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The article investigates the principles and methods of implementation of the law enforcement functions of
the state in terms of association of Ukraine with the European Union and aggression in the east of the
state. Scientists analysed the position of this problem, provisions of the legislation in this area the
peculiarities of the law enforcement function of the state, and its implementation methods in modern
conditions.
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Acomianis Ykpainu 1 €Bponeiicbkoro Coro3y, MporHo3oBaHi Ipoiecu pedhopMyBaHHS ycepeauHi
KpaiHM, BO€HHE MpPOTHCTOSIHHA Ha CXOJIi Jep)kaBU JI03BOJIAIOTH PO3IJISIATH IMPOOJIEeMaTHKY
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