HAYKA | MTPAKTUKA
VIIK 343.13
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0. I1. Kyuuncoxa,
adsoxam, xanouoam
1OPUOUUHIX HaYK, NPOecop,
npopexmop Havjionanvnoi
wxonu cyodie Yxpainu

CucteMHO Ta KOMILTIEKCHO PO3-
[JIAHYTO TapaHTii 3a0e3edeH s paB
YYaCHWKIB KPHUMiHATBHOTO TIPOBA-
okeHHs. HaBesieHo 1OHATTS rapas-
Tiif y MHUPOKOMY PO3YMiHHI I[bOTO
TEPMiHa, a TAKOK BU3HAUCHHS 3arajlb-
HUX (COIaIbHO-eKOHOMIYHUX, TOJIi-
TUYHUX, 1/ICOJIOTIYHNX), IOPUINYHUX
(TTpaBOBMX), HOPMATHBHO-TTPABOBUX
Ta OpraHisaiiifHo-1paBOBUX rapaH-
Tifl.

KmouoBi caoBa: rapanrii, yuac-
HUKH, KPUMiHAIbHE TTPOBA/PKEHHS
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[Iporosiocusiim Ykpainy y nepiuiiii crarti OCHOBHOTO 3aKOHY JIEMOKpa-
TUYHOIO, COIIaJbHOIO Ta MPABOBOIO JIEP:KABOIO, HAIlla JiepsKaBa B3dsa Ha
cebe MOCUTH KOHKPETHI 3000B’S3aHHs, MO TPYHTYIOTHLCS HAa CYyJaCHOMY
PO3YMiHHI IeMOKpaTii, Ik 0/IHi€T 3 (HOPM IOPUANIHOTO 3abe3eUeHH MPaB i
cBobos moutu i TpoMazstHuHa. CaMe 3a Ii€I0 03HAKOIO CyYacHa IeMOKpa-
Tist BifipI3HSAETHCS Bijl iCTOPUYHUX TOMEPEAHUIb, Oyyuun Oijibil BUBAKe-
HO1O Ta rymanHoto. Ciriji 3a3HAYUTH, MO JIEMOKPATis B CYCHIJIbCTBI TpU-
MA€ThCsI HA JIBOX 3acajlaX: BEPXOBEHCTBI 3aKOHY Ta 3a0be3leveHHi TIpaB
JIIO/IHU.

[IpoTe HaBiTH TPOTOJOIIEHHS JIOAWHN HAWBUIIOIO COIIAIbHOIO ITiH-
HicTIO Ta 3akpimerts y KoHeTuTyii if OCHOBHUX IIpaB Ta ¢CBOOO MOXKYTh
He MaTH HiSIKOTO 3HAYEHHsI 6e3 pealbHUX rapaHTiii 3aificHeH s X mpas [ 1,
202]. Ckaximo, me 1789 poky y ctr.16 @paniyspkoi /[lexmaparii mpas
JIFOJIHU Ta TPOMaJITHUHA OyJ10 3arcano: « CyCIiJIbCTBO, y AKOMY He 3a0e3-
1Ie4yloThCs TapaHTii IIpaB Ta BiACYTHIN IOAiLN Bjajy, He Ma€ KOHCTUTY-
wii» [2]. OTke, HEOOXIAHICTH peasbHOTO 3abe3MeYeHHs IPOrOIONTYBAHUX
paB 3yMOBJIIOE IIABUINEHUI iHTepec A0 TPobGJeM MPaBOBUX TapaHTil,
30KkpeMa y cdepi KpuMiHAJIbHO-IIPOIECYaIbHOI [AistiibHOCTI. B3arami Tpeba
cKasaTu, 1110 IpobiieMa rapaHTiil mpaB 0coOHU € IPeAMETOM HOCTIiHOT yBaru
(baxiBI[iB-TPaBHUKIB, aJsKe CIPABKHBOIO IIHHICTIO TpaBa 0cOOU CTAIOTH
JIMIITE TOJ, KOJI BOHU 3HAXO/STh TIOBHOKPOBHE Ta OE3MEPEITKO/IHE BTiIeH-
HSI B PEIbHUX CYCIIJIBHUX BiTHOCHHAX.

Koncrurytiig Ykpainu MicTUTb TTOJIOXKEHHS, BiJITOBITHO /IO SIKOTO «ITpa-
Ba i cBOOOAM JIIOAWMHKU Ta iX TapaHTil BU3HAYAIOTH 3MICT i CIPSMOBAHICTH
HISIBHOCTI JepiKaBU», a <«yTBePKEeHH:d 1 3a0e3leueHHss 1paB i cBOOO
JIOAMHU € TOJIOBHUM 000B’'s3koM zepxkaBu» (4. 2 cr. 3 Koncrurynii
VYrpainn). OcobgmBoT aKTyaTbHOCTI el KOHCTUTYIIHHIH TpUTIC HabyBae
y Tally3i KpUMiHAJIBHO-TIPOIECYaTbHUX BiIHOCHH, JIé BHHUKAIOTH Ta MPO-
SIBJISTIOTHCST HANGLIBIIT CyTTEBI 0OMEKEHHS KOHCTUTYIIIHUX TIPaB Ta CBOGO]I
TPOMA/ISTH, Jie BiIHOCHHM 0COOU Ta IepsKaBH [Iy/Ke 4acTO CYTPOBOIKYIOTHCS
iHTEHCUBHUM ITPUMYCOBUM BILIHBOM 3 OOKY OCTAHHDLOI (3aTPUMAHHSI, TPH-
MaHH4 il BApTOIO, Bi/ICTOPOHEHHA BiJl Tocau Tomno). OTKe, MpaBa, SKUMHU
HaJ[lJIeH] yIaCHUKN KPUMIiHAJIBHOTO MPOBAKEHHSI, HE MOKYTb caMi 110 co0i
aBTOMATHYHO 3a0e31eYNTH BJIacHe icHyBaHHs. PoJib YMHHUKIB, 110 3a0€3-
IeYyIoTh IX peadisallilo, BAKOHYE cUCTeMa 3aKOHO/1aBY0 3aKPiIlJIeHUX 11010~
JKeHb (HOPM, IPUHIIMIIB, BUMOT TOIIO), 3aBASKU AKUM Yy KPUMiHAJIbHOMY
npoueci Mae OyTu 3abesnedennii nepexij Bi nepeadadeHnx 3aKOHOM MOK-
JIBOCTE 10 peasibHOl AificHocTi. o Toro & rapasTii mpaB 0coOM BUKOHY-
I0Th POJIb 3aC00iB, 3aBISIKU IKUM 3a0€3MEUYETHCS MOKIUBICTD BUKTIOUEH-
Hs1 UM IpUHAMHI MiHiMizanii npodeciitHux MoMUIOK 3 GOKY OpraHiB po3-
CJITyBaHHS Ta [IPaBOCYIA 1IOI0 IPOMAJITHUHA.

Ha nymxy JI. M. Jlo6Goiika, rapadTii 1mpas Ta iHTepecis 0co0u pasoM i3
rapanTissMu e(eKTUBHOI JIiIJTbHOCTI OPraHiB, SIKi BeAyTb KPUMiHAJIbHUI
IPOIeC, Y CBOIN CYKYIHOCTI YTBOPIOIOTH 3aco0u e(heKTUBHOTO (DYHK-
[IOHYBaHHS KPUMiHATIBHOTO TIpotiecy B 1iyiomy [3, 38—39]. Bixpasy xouemo
3a3HAYNTH, IO TapaHTii 3a0e3leUeHHs] NpaB YYaCHUKIB KPUMiHAJIBHOTO



MIPOBAJKEHHST, HABITh KO HUMHU 3a0€3TE€UyIOThCS
mpaBa TiZ03PI0BAHOTO, OOBUHYBAYEHOTO UM TI/CY/I-
HOTO, JKOJIHUM YWHOM He MOXKHa PO3IVISJATH K
MIEPENIOHM I/ PO3KPUTTA 3j0unny. HaBnaku, cyBo-
pe AOTPUMAHHS IIUX TApaHTill TOBHICTIO BiATIOBia€E
3aBJIAHHAM KPUMIiHAJIBHOTO TMPOBA/KEHHS, TI€pesi-
yeHuM y cT. 2 KIIK Ykpaiau. Bognouac, edexktns-
HICTh TapaHTIill 3aJIe)KUTh Bijfi PIBHI PO3BUTKY 3a-
raJIbHOIPABOBUX IIPUHIUIIB, JE€MOKPATUYHUX iH-
CTUTYTiB, CTaHy €KOHOMIKH, PEaTbHOCTI MOJITUYHOI
CHUCTEMU CYCHITbCTBA, HASBHOCTI OCKOHAJINX 3aKO0-
HIiB y Ziep:KaBi, epeKTUBHOCTI MEeXaHi3MiB peasri3ariii
3aKOHOTIOJIOKEHD, CTYTIEHSI TPaBOBOI CBITOMOCTI 1
1IPaBOBOI KyJILTYpU HaceJIeHHs], HasBHOCTI BUCOKOe-
(hekTMBHUX OpraHiB KOHTPOJIIO H iHINUX (PaKTOPIB.
OTike, IK MM MOKEMO MOGAYMTH HABITh i3 I1[OTO
KOPOTKOTO TIEPETiKY, TapaHTil € GBUIEM CUCTEMHUM
Ta KOMILIEKCHIM, 1[0 BUMAra€ BiZITOBITHOTO MiIXOTy
710 X BuBUeHHs. Came TOMY BBaXKaeMO, 1O PO3TJIS
MATaHb, OB'SI3aHUX i3 JOCTIPKEHHSIM ITpOTlecyasb-
HUX TapaHTiil, cJIiJ| TOYMHATU 3 POJIOBOTO T10 Bi/IHO-
IIEHHIO /10 HUX TOHATTS — rapaHTiil y HalmupIioMy
PO3yMiHHI IIOTO TepMiHa.

Ha xanp, cepesr HAYKOBITIB HEMA€E €IHOCTI OO
TIOHSTTS Ta BU/IIB rapanTiil B3aradmi. [Ipote cneriai-
30BaHa JIOBI/IKOBA JIiTepaTypa BU3HAYA€E rapanTii (Bif
(dbpaniysbkoro garantie — 3abesnedenHs) gx: 1) 1mo-
PYKY B UOMYCb, 3abe31eueHHsT; 2) YMOBY 3/1iliCHEHHS,
BUKOHAHHS, YCIIXy 4YOTOCh; 3) HaAillHY CTpPaxoB-
Ky [4]. ¥ HaiizarajpHIiIOMy PpO3yMiHHI TapaHTii
SIBJIAIOTH COO0I0 K OO'€KTUBHI YMOBHU iCHYBaHHS
CYCIIJIBCTBA, TAK 1 BCTAHOBJIEHI JEepPiKaBoi 3aco0u
peaJtizaliii mpas Ta 3aKOHHUX IHTEPECiB rpoMaIstH |5,
28]. do peui, aGCOMIOTHO CIPaBEIIUBO MiIKPECIIIO0-
YU TOJITUYHY TPUPOAY IOPUAMYHUX TapaHTIl,
B. O. KyunHcpkuii Bu3HauaB iX K CyKyIHICTb ycTa-
HOBJIEHUX JIEP;KABOIO CIEI[aThHIX IOPUANIHUX 3a-
co0iB, 1110 3a0e311euy0Th peasizallilo Ta 3aXUCT IPaB
i sakoHHUX iHTepecis [6, 46]. Bix cebe momamo, 110
OOTPYHTOBAHICTh AKIEHTY Ha MOJITUYHINA IpUpPOIi
IOPUIMYHUX TAPAHTIN € 0UeBUIHOIO, OCKIJIIBKY Bi/IIIO-
BiZIHMIT IM 0OCAT IIPaBOBOrO MaTepialy, a TaKOK HOTo
SIKICHUH CKJIa[ mpsiMo abo MoGIYHO BifoOpaskaroTh
caMme JIep;KaBHY OIlIHKY 3HAYMMOCTI Ta POJIi IK TIpaB
ocobu, Tak i camoi 0cobu B cucTeMi JepKaBHUX LIiH-
HOCTEH.

¥V reopil mpasa iy rapanTisiMu mpas, cBOOO Ta
3aKOHHUX 1HTEPECiB JIIOANHY i TPOMA/ITHUHA PO3YyMi-
I0Th CHCTEMY COTiaTbHO-eKOHOMIYHUX, MOPAIbHUX,
MOJITHYHUX Ta IOPUANYHUX YMOB, 3aC00iB Ta CIIOCO-
6iB, 110 3a0e31euyioTh IXHIO (DaKTUUHY peasisaliiio,
oxopony 1 mHagitaui 3axuct [7, 13—14; 1, 202; §,
207]. BuBueHHSI PI3HOMAHITHUX JKEPeJ ITOKA3YE,
0 IOCTITHUKU TPOTIOHYIOTD JEKLIbKA IMiICTaB JJIsT
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kiacuikariii rapanTiii. 30KpemMa, 3a TPU3HAYEHHIM
BUIJISTIOTh TapaHTil peasti3ailii, OXOPOHU Ta 3axMC-
Tty [9, 18]; 3a ramy3eBoi0 HaJIEKHICTIO — KOHCTHU-
TYIIifiHO-TIPaBOBi, aAMiHICTPAaTUBHO-TIPABOBi, KpH-
MiHAJIbHO-TIPABOBI, KPUMIiHAJIbHO-IIPOIlECYyaTbHI Ta
immi [10, 145]; 3a cdeporo aii — BHYTPIilIHBOIEPIKAB-
Hi (HalloHaNbHI) Ta MIKHAPOJHI; 3a CHOCOOOM
BUKJIAJLy — IIPOCTI, cKIaaHi Ta 3mimani [ 1, 202—205];
3aJIEKHO Bifl MPABOBOTO CTATYCy OCOOMUCTOCTI —
a) 3arajibHi TapaHTii, sKi 3aKpinJeHi KOHCTUTYIIHHO
Ta MOLIMPIOIOTHCS Ha BCiX CyO €KTIB CyCIIIbHUX BiJl-
HOCUH OJJHAKOBOIO Mipoio; 6) POAOBI, 1O CHPULIOThH
3aXHUCTy 1HTEpeciB TEeBHWX KaTeropiil TPOMaJIsiH;
B) crieriasibHi (Tasy3eBi), sIKi TapaHTYIOTh IIpaBa Ta
cBobomau cyb'ekTiB y IeBHiil cdepi misabHOCTI Ta
3aKPIlJIeHi Tay3eBUM 3aKOHO/IABCTBOM, Ta T) iH/U-
BijtyasibHi — 1K (pakTOpU OpramisailiiiHoro, mpoiecy-
AJTbHOTO, MaTepiaJibHOTO Ta MPABOBOTO XapaKTepy,
o 3a0e3neuyoTh peasizalliio mpaB 0coOW y KOH-
KPETHUX JKUTTEBUX OGCTAaBMHAX Ha OCHOBI 3aKO-
ny [11, 275—282]. /locuTh 3HAYHOTO MOMIUPEHHS
HabyJI0 CBOTO Yacy pO3MeKyBaHHs rapaHtiii Ha 6a-
3ucHi Ta HaaOy10BHi [ 12, 117]; IpOnOHYETHCST TAKOK
kaacudikyBaTy rapanTii Ha 00’eKTUBHI Ta cy0’eK-
tusHi [13, 37].

3a XapaKTepoM TapaHTii MOIJISIOTh Ha: a) HOPMU
Ta MPUHIUIIN MATEPiaJIbHOTO 1 IPOIeCyalbHOTO IIPa-
Ba, 10 y TIpolieci peasisaiiii 3a0e31euyioTh peajib-
HIiCTH IIpaB Ta cBOOOJ JIOAMHM; 6) CYyJOBUI 3aXUCT
MOPYIIEHUX MpaB i cBOGOJI Ta MOKJIUBICTD IX CYI0BO-
TO TOHOBJICHHST; B) KOHTPOJIb 32 IOTPUMAHHSIM 3aKO-
HOJIaBYMMM, BUKOHABYUMU Ta CYJOBUMU OpraHamu
nosioxkerb KoHeTuTywii mpo mpasa Ta ¢cBOGOAU JIIO-
JIMHU 1 TPOMAJISTHUHA; T') BiITIOBIIAJIBHICTD 32 MTOPY-
IIEHHST TIPaB Ta CBOOOJ JIFOJMHU, 10 TOMIHPIOETHCS
Ha BCiX cy0’exTiB mpaBa 6e3 BUHATKY. 3a cy0d €KTamu,
MO peasi3yioTh TapaHTii, PO3PI3HAIOTH: a) TapaHTil
Bepxosnoi Pagu Ykpainu sk oprany, 110 BUKJIIOYHO
3aKOHAMU BM3HAYAE 3MICT MPaB i cBOOO/ JIOANHY Ta
rpoMaJsgHMHA Ta TrapaHTii muMX mpas; 0) rapadTii
ITpesumenra YkpaiHu sk rapaHTa mpaB i cBoOOJ
JIIOJINHU Ta TPOMA/ITHUHA; B) TapaHTil OPTaHiB BUKO-
HABUOI BJIajiN, sIKi 3a0e3euy0Th peasizaliio Haja-
HUX IPOMaJIsTHaM IIPpaB Ta CBOOO; I') CY/I0BI rapaHTii,
MOKJIMKAHI 3aXUIIAaTH Ta IIOHOBJIIOBATHU TIpaBa i CBO-
6omu; 1) rapanTii oMOyAcMaHa, KOTPUil BKUBAE 3a-
XOZIB /10 3a1106iraHHs HOPYIIEHHSAM IIpaB Ta CBOOOI;
€) TapaHTii TPOKypaTypH, SKa 3MINCHIOE TIPEICTaB-
HUTITBO IHTEPECiB TPOMA/STHIUHA Y CY/I Y BUTIAKAX,
BU3HAYEHUX 3aKOHOM; €) a/[BOKATChKI FapaHTii 111010
3abe3MeueHHsT MpaBa Ha 3aXUCT BiJl OOBUHYBAUYCHHS
Ta HaJlaHHgd IPABOBOI JOTIOMOTU IPU BUPINIEHH]
IOPUWIMYHUX CIIPAB; ) rapaHTii MOJITUYHUX TapTiil
Ta TPOMAJICBKUX OPTaHi3allii, SKi 3aXUIIal0Th IIpaBa

o)
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Ta cBOOOAU TPOMA/SH, IO Y HUX 00'€IAHYIOTHCS;
3) TapaHTil MiCIIeBUX afMiHICTpaIliil Ta OpraHiB Mic-
IIEBOTO CAMOBPSIyBaHHS, SIKI HA BIZIMOBIAHIN Tepu-
Topii 3abesneuyoTh AOTPUMaHHA IpaB i cBOOOX
IPOMa/IsIH; 1) TapaHTil Mi>KHAPOJHUX OPraHiB Ta Op-
raHisariii, 4IeHoM SIKUX € YKpaiHa.

3a 3MiCTOM pO3Pi3HAIOTH: a) KOHTPOJIbHI TapaH-
Til, 10 3a6€3MeYyI0Th MOKINBICTH BUSBUTH TIOPY-
HIeHHS TpaB 0coOM Ta miaBumuTH e(pEeKTUBHICTD
HOHOBJIEHHS IIOPYLIEHUX iHTepeciB; 0) IpoleaypHi
rapamTii, IKi BUSHA4al0Th HOPSIZOK, CIIOCOOHM Ta yMO-
BU BIPOBA/IKEHHS HOPM MaTepiajibHOTO XapaKTepy
HIJIIXOM YiTKOTO BU3HAUEHHS Ta JAOTPUMAHHS IIPO-
Heypn X peasizallii; B) OpraisamiiiHO-TeXHIYHI
rapaHTii, siki 3a0€3eUyI0Th peasisalliio MPaBOBOTO
CTaTyCy MUISIXOM BUKOPUCTAHHS 3aCO0IB TEXHIKY Ta
3B’SI3KY.

ITpu 1boMy, SIK TPABUJIO, 32 OCHOBY O€peThCst
PO3TOIJI TapaHTili Ha 3aTaybHi (COIIAJTbHO-EKOHO-
MIYHi, TOJIITUYHI, i7Ie0JIOTiYHI ) Ta 'opuandHi (1IpaBo-
Bi). Bukmactn GifbIn-MeHI eTarbHO 3MICTOBI Xa-
PaKTEPUCTUKN €KOHOMIYHUX, IIOJITUYHUX Ta 171€0J10-
riYHUX rapanTiii 3abe31e4eH s IpaB yYaCHUKIB KPH-
MiHQJIBHOTO TPOBA/KEHHSA € JOCUTh CKJIAIHUM
3aBIaHHAM, SKe /10 TOTO K CTAHOBUTH CAMOCTIHY
IOBOJII GaratorpaHHy mpobeMy. BinmosiaHo, B pam-
KaX T[i€l HAYKOBOI CTATTi BUIAETHCS JIOMIIBHUM JIN-
e OKPEeCJUTH 3arajibHi O3HAKU Ha3BaHUX BU/IIB
rapaHTiii Ta 3a3HAYUTH ITPUHIIUIIOBI HAIIPSIMU X pea-
Jiizari.

Orxe, couianvbno-exonominni 2apanmii 3a6es-
MeYeHHsT TPaB YYaCHUKIB KPUMIHAIBHOTO ITPOBa-
JUKEHHST € Tieo MaTepiajibHOlO 0a3010, siKa POOUTH
MOJKJIUBUM Y BCiX 6€3 BUHATKY BUIAKaX JOCATHEH-
Hs 0c06010 6AKAHOTO 3AKOHHOTO IHTEpPECy, He3aIesK-
HO BiJl MaTepiaJIbHOTO CTaHy 11i€i 0cOOM, KOHKPETHUX
PABOOXOPOHHUX YU OY/Ib-SIKUX IHIIUX OPraHiB abo
HaBITb JlepKaBy y 1isomy. Jlo HUX HaJe)KUTb HasiB-
HICTB Y JIepsKaBy PECYPCIB IS OILTATH TIepeadaueHol
3aKOHOM GE3KOIITOBHOI TIPABOBOI JOMOMOTH; HasB-
HiCTh 3acO0IB /I NPOBEJEHHS YCIX HEOOXiTHMX
CIITUUX MiHl, TPOBeIeHHS eKCIePTU3, BiIITKOAYBaH-
Hsl BUTPAT, 1IOB’I3aHUX i3 BUKJIUKAMU CBIi/IKiB; HAsIB-
HICTB IOCTaTHBOI KiJTbKOCTI TPaIliBHUKIB CY/I0OBUX Ta
MTPAaBOOXOPOHHUX OPTaHIB /Ui TMBUAKOTO BUPIIIEH-
HS CIIPaB i3 JOTPUMAHHAM IIPOIECyaIbHUX CTPOKIB;
HasgBHICTb TaKWUX, IO BiAIOBIAIOTH MiKHAPOAHO-
BU3HAHUM CTaHAApPTaM, CJHIIYUX 130JI9TOPIiB, 130715-
TOPiB TUMYACOBOTO TpUMaHHs Tomio. Ha sxanb, came
cdepa eKOHOMIUHUX rapaHTiil 3abe3ledeHHs PaB
YYACHUKIB KPUMIHAIBHOTO MTPOBA/IPKEHHS € Ha ChO-
TOfiHi Jiy’Ke cJabKoI0 Ta He BUKOHYE JOCTATHBOIO
MipOIO CBOIX (DYHKIIIH.

Honimuuni eapanmii 3a0e311e4cHHA 1IPAB ydac-
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HUKIB KDUMIHAJIGHOTO MPOBA/KEHHS TIePe16auatoTh
PiBHICTH TPOMa/IIH TIepe/l 3aKOHOM Ta Cy/IOM He3a-
JIESKHO BiJT X TIOXO/KeHHST, HAaIliOHAJIbHOCTI, PeJiTiii-
HUX M€PEKOHAHb, PIBHSI OCBITH YU KYJBTYPH, MOJIi-
TUYHUX MOMJISIB Ta yrogaobanb Tomo. KpiM toro,
IieBa migcucTeMa MOJITUYHUX TapaHTiii Mac 3abes-
1evyyBaTH JIei/1e0JI0Ti3al1iio 3aKOHOIaBCTBA Ta ITPaBO-
OXOPOHHUX CTPYKTYP, BIACYTHICTD IlepeciiilyBab 3
TTOJIITHYHUX MOTHUBIB Ta iH. ChOTOMHI MU CITOCTEpiTa-
€MO TpoTpecyiodye 3pOCTaHHd e(eKTUBHOCTI MOJi-
TUYHUX TapaHTifl MOPIBHAHO 3 MOIEPeAHIMU iCTO-
PUYHUMHU TIepiojlaMu HAIliOHATbHOI Jep>KaBHOCTI.
[Tpote, Ha >Xajb, TOJITUYHI TapaHTil MOKM IO He
BUKOHYIOTb Ha CTO BiZICOTKIB CBOIO POJIb Y MeXaHi3Mi
3a0e3eyeHHsT IpaB YYaCHUKIB KPUMIHAJIBHOTO MPO-
BaJ)KEHHH.

Ioeonoeiuni eapanmii 3abe3neueHns 1IpaB ydac-
HUKIB KPUMIHAJbHOTO TPOBAIKCHHS MOKJINKAHI
3a0e31eunTy MPIOPUTET i1€0JIOTIT TEPIIOUEProBOTO
3aXMCTY 3araJbHOJIIOJICBKUX I[IHHOCTEH, BU3HAHHS
JioauHI a0 0coOM — yYacHUKa TPOIECY, a TAKOXK i
paB Ta cBO6OJ HaBUILOIO IiHHICTIO. Pesyibratom
BTiJIeHHST e(eKTUBHOI IICUCTEMU 1/1€0JIOTIUHNX
rapantiii € opMyBaHHS Bi/ITOBI/IHO 3ajleKJIapOBa-
HOTO y HUX PiBHS IPABOCBIIOMOCTI Ta IPaBOBOI
KYJIBTYPHU BCIX BEPCTB HACEJEHHS.

ITin ropuduunumu (npasosumu) zapanmismu,
SK IIPABUJIO, PO3YMIIOTh CUCTEMY 3aKPillJIeHUX I1pa-
BOBMMH HOPMaMU IOPHIMYHUX 3aC00iB, sIKA 3/1aTHA
peanbHo 3a0e3lIeynTH peasisalilo, OXOPOHY Ta
3axuctT cy6 eKTuBHUX 1paB ocobu |14, 108]. 3 inrro-
ro GOKY, IOPUIMYHI TapaHTii — 1e CYKYITHICTD MPaBo-
BUX HOPM, 1[0 BU3HAYAIOTh OOCAT 1IpaB, cBOOOJ Ta
000B’A3KIB TPOMaJSIH Ta BCTAHOBJIOIOTH 3ac0o0M IX
peastizaiiii i 0XopoHu Bizx OyAb-AKUX IOPYIIEHb [15,
63]. ¥ mitepatypi mopaoTbes i iHIN BU3HAYEHHS,
SIK1 y IIJIOMY He MafOTh IPUHIIUITOBUX Bi/IMIHHOCTEH.
BinpmricTs aBTOPIB OCHOBHUMM O3HAKaM# FOPUINY-
HUX TapaHTii Ha3WBa€ IXHIO CIPSIMOBAHICTb Ha
3abe3reueHHs mpas i CBOOOJI JIIOIMHHU 32 IOTIOMOTOIO
npasoBux (ropuanunux) sacobis [16, 208]. Bixbin
PO3TOPHYTOIO Ta TPYHTOBHOIO BHIAETHCS MO3UILA
O. I. HanuBaiika, sikuii Ha3uBa€ I0PUAUIHUMU 32CO-
GaMil 3aXUCTy TpaB JIOIWHU MaTepiabHO-TIPaBOBI
Ta MpoTiecyajabHi HOPMU i TIPOTIELYPH, SIKi BUKOPHC-
TOBYIOTBCS I0PUCAMKIIHHUMU OpraHaMy Ha BUMOTY
YIOBHOBAKEHOT 0COOU i TIPUMYCOBOTO BiJIHOB-
JieHHs ii mopymienoro (ockap:eHoro) mpasa [7, 11].
Binmosigno, mepiini 3 Ha3BaHUX €JIEMEHTIB BCTAaHOB-
JIIOIOTH OE3TI0CEPETHE TIPABO JIOIUHM, IPYTi — perJia-
MEHTYIOTh 3arajibHi TMOJOXeHHS (GOPMH IIpOIIecy,
npoleaypu 3abesnedeHHs, peasisailii, OXOpPOHH i
3axucTy mnpasa. lle sae mizicraBu ToBOPUTH TIPO Te,
110 OCHOBHE CBOE BUPa’KEHHS TapaHTil 3HAXOAATh Y



Ge31ocepe/iHiil IpaBopealisyiodiil misabHOCTI JII0-
JINHU Ta y TPABO3aCTOCOBHIN MiSJIBHOCTI IepKaBU.

¥V Oyb-sikoMy pasi epeBaskHa GiJIbIIiCTh TOCITi /-
HUKIB 3aiIMa€ MO3UIIiT0, Bi/IMTOBI/{HO /10 STKOI I0OPUINY-
Hi rapaHTil MO/IJMGI0THCS Ha KOHCTUTYIIIHI Ta rajy-
3eBi — TOOTO rapanTii, Ki GYHKIIOHYIOTh Y KOHKPET-
HUX rajys3dax mpaBa (KpUMiHAJIbHO-TIPABOBI, KpHU-
MiHAJTBbHO-TIPOTIECyasTbHi, MUBIIBHO-TIPOIECYATbHI
toto). IIlo x /10 TUTaHHS TIPO CUCTEMY Ta CTPYKTY-
py TPaBOBUX TrapaHTiil, TO TYT cepel HAOCJiTHUKIB
Hemae ennocti. Hanpukmnan, B. M. Uxiksanse naine-
JKUTD IO TPYTIN aBTOPIB, SKi il TPaBOBUMU TapaHTi-
SIMHA PO3YMIIOTh PO3TOPHYTY CUCTEMY 1HCTUTYTIB Ta
HOPM MaTepiaibHOTO Y1 TIPOIecyabHOTO Mpasa [17,
264—267]. 1. M. PaGiHOBHY PO3YMi€ ITiL IIM TIOHST-
TSM 1 TIeBHI HOPMU TIPaBa, i MPABO3aCTOCOBHY IisliTb-
HICTb, 110 HA HUX IPYHTYETbC, U IHAMBIIyaJdbHI
IOPUJINYHI aKTU, SAKUMU I8 JSJIbHICTD (DIKCYETH-
cs [18, 237].

Jledki mocHiIHUKN 710 TIepesiky IOpPUANYHUX Ta-
PaHTINl BKJIIOYAIOTH 3aKpilljieHi HOpMaM# TIpaBa 3a-
COOM HATJISITY Ta KOHTPOJIO JIJIsl BUSIBJICHHS BUTIA/(-
KiB IIPaBOIIOPYIIIEHD; 3aX0/I1 IPABOBOI OXOPOHM; 3a-
XOJIU I0PUIMYHOI Bi/IIIOBiIaIbHOCTI; 3a110015KHi 3aX0-
[N Ta iHII TIPAaBOOXOPOHHI 3aX0/u; 3axoau mnpodi-
JIAKTUKU Ta TOTIePEe/KEHHS MTPABOTIOPYIIEHDb TOTIIO.
Y 11bOMY KOHTEKCTI BapTO HaroJIOCUTH, IO Y Jili-
CHOCTI rapaHTii GYHKIIOHYIOTh SIK CYKYIIHICTb OY/Ib-
SIKUX SIBHII 200 TIPOIIECIB, sIKi BKJIIOYAIOTH SIK 1T03H-
TUBHUH, TaK 1 HETATUBHUM BIJIUB HA CYCHIJIbHI Biji-
HOCHHU, TIOCTYIOBO HAOJIMKAIOUKCH 0 chepr KpH-
MiHAJIBHO-TIpOIlecyajJbHNX BigHOCUH. [Ipmmipom,
E. ©. Kynosa 3a3navae, 1o TapaHTisIMH TpaB Ta
iHTepeciB ocobu € 1Iijia cucreMa pPisHOMaHITHUX I1e-
pesbaveHIX KPUMiHAIBHO-TPOIIECYATBHUM 3aKOHOM
3ac00iB, sIKi peamisyloThesl y AisIBHOCTI CyLy, IPO-
Kypopa, CJIiI90T0, 3aXUCHUKA, & TAKOXK iHIINX ydyac-
HUKIB KPUMIHAJIBHOIO IIPOLECY, 3aBJSKU 4YOMY Y
CYKYITHOCTI 3 i1HITMMU BUJAMU TapaHTiil y mporieci
i€l gisbHOCTI 3a6€31eUyIoThCs IIpaBa Ta iHTepecu
ocobu y KpuMiHaabHOMY IpoBazxkenni [19, 7].

Ocranns Te3a 3MyIIye HAC 3BepHYTHU yBary Ha
CHCTEMHUI XapaKTep TapaHTiid, PO IO TOBOPUTH,
30KpeMa, TOU (akT, o yci BUaM TapaHTii, Oyaydn
IILTKOM CaMOCTITHUMU KaTeToPisiMH, BOAHOYAC TiICHO
B3aEMOZIIOTH MixkK 0600 1 6araTo B uoMy 00yMOBJIe-
Hi oiHa o7iHO10. CaMe TOMY — X0ua OCHOBHUM IIpe/I-
METOM HAIIOTO PO3TJIANY € MePeBaKHO KPUMiHATb-
HO-TIPOIECYaJIbHI TAPAHTIl — HAM CJIiJ[ [1aM’SITaTH, 110
3a0e31eUeHHST IPaB YYaCHUKIB KPUMIHAIBHOTO MIPO-
BA/PKEHHS 3/[IHCHIOETHCS YCIEI0 CUCTEMOTO TapaHTil,
SKi JIII0Th Y KPUMiHAJTBHOMY TIpotieci (K Iopuand-
HUMHU, TaK i 3aranbHuMn ). OTke, OKpeMi BUJIU rapaH-
Tili, HAIIPUKJIAJ], HABiTh KPUMiHAJIBbHO-TIPOLECYaJIbHI,
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MOXYTDb PO3TJASAATUCS JIUIIE CTATUIHO. Y MUHAMIIl
ab0 B peasTbHOCTI MTPABO3ACTOCYBAHHSI BCi BOHU iCHY-
I0Th SK CHUCTEMa, i JIMIIEe CUCTeMa TapaHTili Moe
3a0e3MeynTy JOTPUMAHHS [IPaB i 3aKOHHUX 1HTEpe-
CiB yYaCHUKIB KPUMIHAJIBHOTO MPOBA/KEHHS, a Ta-
KO’K JIOCSATHEHHS MOr0 3aB/laHb.

[Topsn i3 TuM MycuMo BU3HATH, 10 1 HABHICTH
IiJI01 CUCTeMU IOPUINIHUX TapaHTiil, HaBITh 3aKPiTl-
JIEHX 3aKOHOABYO, TIe He € CBiUEHHSIM SIKICHOTO
3abesneueHHs 1paB 0coOU. 3aKOH y CBOIX HOpMax
3aKpIIJIIOE eJIeMEHTU CUCTEMU TapaHTill Jjidiiie cTa-
tuuno. Bopnouwac, dyHkiionyBanus 1ie€i cucreMu
TiCHO MOB’s13aHe Ta 6araTo y YoMy 3yMOBJIEHE OpTra-
Hizal[iliHOI0 POOOTOI0 OpraHiB Jep:KaBHOI BJIaau, a
TaKOK € HEBIJl EMHUM Bifl TIPABOCBIIOMOCTI Ta TIpa-
BOBOI KyJIBTYpPH HaceJIleHHs it mocamgoBux oci6. Came
15 OpUYMHA U 3YMOBJIOE JOIUIJBHICTD Ille OJHI€l
kacudikailii IOpUMIHUX TapaHTil, 32 KOO0 BUIi-
JISIOTh HOPMATHBHO-TIPABOBI Ta iIHCTUTYIiHHI (opra-
Hi3aIriifHO-TIpaBoBi) rapanTii. Tak, 10 HOpMaTUBHO-
MTPaBOBUX TapaHTil HaJleXKaTh HOPMU-TIPUHITUTIA Ma-
TepiaJbHOTO 1 TTPOIECYATbHOTO XapaKTepy, 0puand-
Hi 000B'SI3KM, IOPUANYHA BiIIOBIaJIbHICTH TOIIO.
Iacruryniiini abo opraHisamifiHO-IPaBOBI TapaHTil
nepea6avyaloTh HasgBHICTb IHCTUTYTY Baiaau (AepKaB-
HUX OPraHiB Ta MOCaZ0BHX 0Ci0), 1[0 TOBUHEH BUCTY-
[aTu rapanTom 3abesnedyBanux mpas [20, 42].

Binnaroun nasexxne IOpUAMYHUM TapaHTisIM, 3a-
YBaKMMO, 1110, He3Ba)KAIOUM HA IXHE TPaJIuiliiiHe po3-
MIIIIEHHS IaJIeKO He Ha MePIIoMY MicIli y Kiaacudika-
il rapaHTiii B3araji, Bce JK TaKW BOHU BiJlirpaioTh
JIy’Ke BKJINBY, a MOAEKYAN W BU3HAYAJIBHY POJb Y
3abe3neueHHi paB i cBOGO/I JIIOIMHI 1 IPOMAISTHITHA.
[Torpu BakJIMBICTH COIIATBHO-eKOHOMIYHUX, i1€0-
JIOTIYHUX Ta TOJITUYHUX TapaHTIll OCHOBHUMU €
came opuanyni. Ak nigkpecmioe O. C. Mop/oselib,
11e 3yMOBJIEHO TUM, IO COIIaTbHO-eKOHOMIUHI, TTOJTi-
TUYHI 7 ieostoriumi ymMoBHU cami 1o cobi 1re He 3a6€3-
HeYyroTh peasisallito mpas i cBo6oa ocodu. Biache
rapaHTisIMU BOHU CTAIOTh JIUIIIE 3aB/SIKU IOPUIUYHIN
(opmi i1 opraHizamiiHuM 3yCUJIIISIM JIepKaBU 1 cyc-
mizberBa [11, 287]. Taka poJib IOPUANIHUX TaPAHTIi
HOSICHIOETHCST TI€ i TUM, [0 BOHU SIBJISIIOTH COOOI0
CBOEPIIHUI 3pi3 MPaBOBOI MIMCHOCTI, HaJANITOBA-
HUI Ha 3a0e3MeYeHHs PeajbHOCTI TUX I[IHHOCTEH,
SIKi yOCOOJIIOIOThCS Y IIPpaBaxX JIOAMHU Ta TPOMaJsi-
Huta. Cy0’'eKTUBHI 1IpaBa YYaCHUKIB KPUMIHAIBHO-
T'O TIPOBA/KEHHS TAKOK MAIOTh HOPMATUBHE 3aKPill-
JIEHHS Y KPUMIHAJIbHO-TIPOIECYaIbHOMY 3aKOHO/1aB-
CTBi Ta BiJl TOTO, HACKITBKH TTOBHO, IEMOKPATUYIHO Ta
CTIpaBeTMBO CPOPMYITHOBAHI 11i HOPMHU, HACKITBKU
JIOCKOHAJIOIO Ta 3pO3yMijioio € ix ¢hopma, 3a/IeKNUTh
pe3yabTaTUBHICTD peasisallii UX Mpas..

OT:xe, 11Ie pa3 MiIKPECTIOIYN CUCTEMHUN XapakK-
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Tep rapaHTiii 3abesnedeHHs npas i cBOOO JIOANHY,
MOKEMO 3pOOUTH BHCHOBOK IIPO Te, MO BCi BOHU
mepeGyBaloTh ¥ TICHOMY i HEPO3PUBHOMY 3B’sI3KY Ta
€ B3aEMO3AJIC)KHUMM 1 B3a€EMOIIOB I3aHUMU. 30Kpe-
Ma, TIPOIeCyayibHI TapaHTii € ()OpPMOIO BTLJIEHHS B
peasbHiCTh MaTepiasbHUX rapanTiii. MyHKIIOHY-
BaHHS 1HCTUTYIIMHO-OPraHi3alliifHUX rapaHTii CIu-
paEeThCs Ha MaTepiaibHi 1 TpoIecyasbHi Ta IIKOM
Bi/l HUX 3aJIeXXKNTh. BHYTPIIIHBOZEPKABHI MaTepi-
JIbHI 1 TIpoOTlecyasibHi TapaHTii 3aCHOBYIOTHCS Ha
3araJbHOBU3HAHUX MIKHAPOHO-IIPABOBUX TapaHTi-

SX, 3aKPIJICHUX Y BIATOBIIHUX MiKHAPOMIHO-TIPA-
BOBUX HOPMaX, SIKi CTaJIM YACTHHOIO HAI[iOHATBHOTO
npasa jsiep:xasu. [Iloso rasy3eBux rapanTiii, TO BOHI
CKJIQ/IAl0ThCs 3 BIJINOBIIHUX KOXKHIN Taysi mpaBa
MaTrepiaTbHUX 1 TMPOIECyaJbHUX TapaHTIH. ¥ Meskax
€/IMHOI CUCTeMU TOJIOBHE IPU3HAYEHHSI KOKHOIO i3
3a3HAYCHUX BUJIB TapaHTill Ta iX I'PYI TOJATAE y
TOMY, 100 3a0€3MeUNTH MAaKCUMAJTbHO CIPUSITIIIBI
YMOBH JIJISI PEAIBHOTO 3aXKCTy MpaB i cBOOOJ JIfo-
JIMHU.

BUKOPUCTAHI I KEPEJIA

1. Crxaxyn O. @. Teopus TocymapctBa u mpasa /
O. ®. Ckakyn. — X. : Koncym; YHU-T BHYTp. JIeJ,
2000. — 704 c.

2. Jlexmapartis paB JOAUHY i TpoMazisiniHa | Enextpon-
Huii pecype]. — Pesxum gocrymy : http://constituanta.
blogspot.com/2011,/02/1789.html

3. Jlob6oiixo JI. M. Metoau KpUMiHATIbHO-IIPOLIECYAJIBHOTO
npasa : Mmororpadis / JI. M. Jlo6oiiko. — Jluinporer-
poBchK : lHiTpotieTp. iepsK. yH-T BHYTP. cripas, 2006. —
352 c.

4. DBonpmioit csioBaph MHOCTPAHHBIX cJI0B | EsmexkTponnmit
pecype]. — Peskum gocryiy : http://www.onlinedics.
ru/slovar/inyaz/g/garantija.html

5. Cmpoukosa A. C. Tapantuu 1paB 0OBUHIEMOro Ha
NPeBAPUTENBHOM CJIEJICTBUU: JIUCC. ... KaH/. IOPHUI.
nayk / A. C. CtpoiikoBa. — Pocros-ma-/{ony, 2005. —
129 c.

6. Kyuuncxuii B. A. Jluunocts, cBoO0a, 11paso / B. A. Ky-
yuHckuit. — M. : [Opun. amr., 1978. — 180 c.

7. Hanusaiixo O. I. TeopeTUKO-1IpaBoBi MPOOIEMH 3aX1C-
TY TIPaB JIOJMHU : aBTOPed. JUC. ... KAHJI. IOPU/L. HAYK /
O. I. Hammsatiko ; Kwuis. mam. yu-T im. Tapaca Illes-
yenka. — K., 2002. — 18 c.

8. Kowucrurymiiine mpaso Yipainu / 3a pea. B. @. Tlo-
ropiska. — K. : Hayk. gymxka, 2000. — 733 c.

9. 3apuyxui A. B. TapanTuu npas JIUYHOCTU IIPU PEATTH-
3aI1UU IOPUIYECKON OTBETCTBEHHOCTH (BOIIPOCHI TEO-
pUM W HPaKTUKH) : aBToped. AWCC. .. KaHA. IOPHUI.
Hayk / A. B. 3apunkuit. — M., 1999. — 21 c.

10. Cnexcko O. B. KoHcTUTynMOHHBIE OCHOBBI TOCYIap-
CTBEHHOU 3aIUTHI [IPAB U cBOOO/ YETIOBEKA U TPAKIA-
nuna B Poccuiickoit Degepanuu : auc. ... KaH/. IOPUL.
nayk / O. B. Cuexko. — Caparos, 1999. 212 c.

11. Teopus TocymapcTBa ¥ 1pasa : Kypc JeKInii / o pel.
H. W. MarysoBa, A. B. Mamsrko. — M. : [Opucts,

1997. - 672 c.

12. KoHCTUTYIIMOHHbBIE MpaBa ¥ 0OS3aHHOCTH COBETCKUX
rpaxaan / oTB. pex. A. I1. Tapanos. — K. : Hayk. mymka,
1985. — 248 c.

13. Boesooun JI. /. ¥Opuanueckuii craryc JUYHOCTU B
Poccuu : yueb. nocob. / JI. 1. Boeogun. — M. : 13-
narenbetBo MI'Y, Maparensckas rpyria MTHOPA-M-
HOPMA, 1997. — 304 c.

14. Asepuenxo A. K. Ilomo3peBaemblii 1 peannsaiysi ero
IIpaB B YTOJIOBHOM TIpOIlecce : JANCC. ... KaH/. I0PU.
nayk / A. K. ABepuenxo. — Tomck, 2001. — 237 c.

15. Awun C. B. 3amuTa n1paB 1 3aKOHHBIX MHTEPECOB JIMY-
HOCTH B J0CyNeOHOM HPOU3BOJACTBE IO YTOJOBHBIM
neyiaMm @ ucc. ... Kaug. opua. nayk / C. B. dmmn. —
CII6, 2004. —159 c.

16. Konctutyriifine mpaBo YKpaiHu : MiPYYHUK /JIS BY-
3iB / 3a pen. B. @. Tloropinka. — 2-BujL., momparit. — K.
Hayxk. gymxka, 2000. — 724 c.

17. Uxuxeadse B. M. Couuajiuctudeckuii ryMaHusMm u
nmpaBa vesnoBeka. JleHuHCKUe uen U COBPEMEHHOCTD
/ B. M. UxukBanze. — M. : Hayxka, 1978. — 304 c.

18. Pabunosuu II. M. YupoueHue 3aKOHHOCTH — 3aKOHO-
MEPHOCTH colraauaMa. Borpocs! Teopun u MeTo1010-
run ucceaegosanusg / I1. M. Pabunosud ; oTB. peak-
top B. C. Kynbunnkuii. — JIbBos: Buina k. 131-8o
npu JIbBOB. yH-Te, 1975. — 260 c.

19. Kyuosa 3. @. YToJOBHO-IIpOIIECCYATTbHBIE TaPAHTUU
IIPaB U 3aKOHHBIX HHTEPECOB JIMYHOCTU (COBETCKHIA
YTOJIOBHBIH TIporiecc) : aBToped. AUCC ... TOKT. IOPUJL.
nayk / 9. @. Kymosa. — M., 1986. — 46 c.

20. Muxaiimox O. A. TIpobiiemu 3abe3nedeHHs] KOHCTUTY-
[IHHKUX rapaHTiii 3aXWCTy NpaB i cBOOOI JIOAWHU B
Ykpaini : guc. ... kKauz.. opua. Hayk / O. A. Muxaii-
gok. — K., 2007. — 202 c.

Kyuunckasa O. I1. llonsaTne rapanTuii oGecreyeHusi IpaB YYaCTHUKOB YTOJIOBHOTO IPOU3BOJICTBA

CHCTEMHO U KOMIUIEKCHO PACCMOTPEHBI TapaHTHI 00eCTIeYeH s TIPaB yYaCTHUKOB YTOJOBHOTO MTPOM3BOACTBA. IIpuBeneno moHsTHe
rapaHTuii B IUPOKOM MOHIMAHIHU 3TOTO TEPMUHA, & TAKKE OMPeIeJIeHus: 0OImX (COUATbHO-IKOHOMUYECKIX, OJUTHIECKUX, UIE0JI0-
TUYECKHUX ), IOPUANYECKHUX (TIPABOBBIX ), HOPMATUBHO-TIPABOBBIX M OPTaHN3AIMOHHO-TTPABOBBIX FAPAHTHIA.

KmoueBsle ciioBa: rapaHTHH, YYaCTHUKY, YTOJIOBHOE IIPOU3BO/ICTBO

Kuchinska Oksana. The concept of guarantees of providing the rights for criminal procedure participants
The guarantees of providing the rights for criminal procedure participants are examined as a system and complex. The concept of
guarantees is expounded in the wide understanding of this term, and also determinations of general (socio-economic, political, ideological),

legal, normative-legal and organizational guarantees.
Key words: guarantees, participants, criminal procedure



