126 MEXIYHAPOIHOE IIPABO .

H. H. THATOBCKIN

3aMeCcTUTeNb fupeKTopa VIHCTUTYTa MeKAYHAPOAHBIX
oTHomeHN K1eBCKOro HalMOHaIbHOTO YHUBEPCUTETA
umenu Tapaca llleBYeHKO, JOmEeHT Kadeapbl MeXX/AYHAPOJHOTO
npaBa, KAHAUAAT IOPUANMIECKUX HAYK

OBblYAN KAK UCTOUYHMK COBPEMEHHOIO
MEXAYHAPOAHOIO N'YMAHUTAPHOTO MPABA?

VI3yueHne ucTOpuM 3aKOHOB ¥ OOBIYaeB BOJHBI IIO3BOJAET YTBEPX/ATh, YTO
ux popmMupoBaHMe MPOUCXONUIO HEMOCPENCTBEHHO BO BpeMsi 0OEBBIX [IeiiCTBUI
1OJ, BIMAHMEM IPENCTaBIEHUI TOCYJapCcTB O HOPMaX IOBEJEHMs, NPUINIECTBO-
BaBIIVX [VBWIN30BaHHBIM HarysimM’ IlosiBlieHMe >Ke YHUBEPCATbHOTO KOHBEHI[V-
OHHOTO PEry/IMpOBaHNA HOPM IIpaBa BOJHBI CBA3aHO C I€/IEHANIPABIEHHON U IIO-
C/Ie[lOBaTe/IbHOM JleATeNbHOCTbIO MexnyHapogHoro Komurera Kpacnoro Kpecta
(MKKK)?3. IlepBbIM €e BeCOMBIM pe3yabTaTOM CTano mpuHsatue B 1864 romy B JKe-
HeBe KoHBeHIMM 06 0O/erdeHuy y4acTy paHeHBIX ¥ OOTBHBIX BO BpeMs CYXOITyT-
HOJT BOVHBI. C TOrO BpeMeH) Ha YHUBEPCA/IbHOM YPOBHe, IIPeXJie BCero, bmaromaps
ycwmaM MKKK, nprHATO HacTONBKO 3HAYMTENbHOE KOMMYECTBO KOHBEHLMI, 3a-
KPEIUIAKIINX HOPMbBI MEX/[YHapOJHOTO T'yMaHUTApHOTO IIpaBa, YTO 3Ty OTPAC/Ib
MOXKHO 6e3 IpeyBem4eHns Ha3BaTh OJJHOI M3 CaMbIX 00eCIeYeHHBIX JJOTOBOPHBIM
MEXIYHAPOIHBIM IPAaBOM. AKI[eHTMPOBaHMEe BHYMAHUA Ha CYIIECTBYIOIINX OObBIY-
HBIX HOPMaxX MeXJyHapOJHOTO TyMaHUTApHOIO IIpaBa Hadajaoch /miub B 1990-e IT.
Ha BOJIHe 00IIero mpoOy>XIeHMsI 3aMHTEPEeCOBAHHOCTY K MEXAYHapOZHOMY OOBI-
4alo KaK IJIJaBHOMY, HapsAAy C MeXAYHAapOLHBIM IOTOBOPOM, ICTOYHUKY MEXyHa-
ponHoro npasa. He ynuBuTenpHo, 4To ero mHMnuaTopoMm craju Bce Tot ke MKKK.

«VlccnenoBaHme 0OBIMHOTO MEX/IYHAPOIHOTO TYMAaHUTAPHOTO IpaBa»* (maee
- «VMccnenoBanne»), nposenenHoe no yHnimaruse MKKK 6omnbinoit rpymnmoit Bexy-
I[MX 9KCIIEPTOB® B chepe MeXXAYHAPOJHOrO TyMaHUTAPHOrO paBa (manee — « MI'TI»),

! Panusis Bepcusi 3To# cTaThu Oblaa OMyO/JHKOBaHA HA YKPaWHCKOM si3bIKe B XKypHaJsie «YKpaiHCbKHH 4aco-

nuc MixkHapoanoro npasa» Ne 2/2006 (TnaToecbkuii M.M. HoBe HapomKeHHsl 3BHYAEBOTO MiXKHAPOIHOTO
rymanitaproro npasa / M.M.THatoscbkuii // Yxpaincbkuil uaconuc miknapoasoro npasa. — 2006. —
Ne 2. — C. 17-22).
2 Neff S.C. War and the Law of Nations : A General History / Stephen C. Neff. — Cambridge : Cambridge
University Press, 2005. — P. 23 et seq.
3 HasBanue, nanHoe mpu ocHoBaHud B 1863 romy — «MeXayHApOOHBIH KOMHTET MOMOLIM pPaHEHBIM>.
CoBpemenHoe HaszBaHue «MexnyHaponaublit Komurer Kpacnoro Kpecra» 6bi1 npunst B 1876 .
4 Customary International Humanitarian Law / International Committee of the Red Cross; Edited by
Jean-Marie Henckaerts and Louise Doswald-Beck. Volume 1: Rules. Volume 2 (in 2 books): Practice. —
Cambridge University Press, 2005. Pycckuit mepeBon 1-ro Toma: O6bpl9HOE MeKIyHAPOAHOE TYMaHUTapHOE
npaso. Tom 1. Hopmer // YKan-Mapu Xenkeptc u Jlyusa locsanba-Bek npu yuactun Kaponun Ansepman,
Knyrta Jlg¢pmana u Barucra Poana / nepeson ¢ anrsuiickoro. — MKKK, 2006 (nanee — «O6bluHOE MeX-
JyHapoJHOe I'yMaHUTapHOe MpaBo»).
[TonHBIH CNMHCOK YJIEHOB HALMOHAMBHBIX M MEXKIYHAaPOIHBIX HCC/IEN0BATENbCKHX TPYII, PYKOBOISILETO
KOMMTETA, TPYIII [PaBUTEIbCTBEHHBIX U aKaeMHUYEeCKHUX IKCIIEPTOB, a TaKXKe UCCJeN0BATENbCKOH MPYIIIIbI
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CTa70 OONMBIIMM COOBITHEM M/Is1 KOOUPUKALNY M MPOTPECCUBHOTO Pa3BUTUS HOPM
MEXIYHApOJHOIO IIpaBa, KOTOpble IPUMEHAITCA BO BPEMA BOOPY>KEHHOTO KOH-
¢nukra. Tem He MeHee, Ha 9TOM €r0 POJIb U 3HAYEHME JIsI TEOPUY U IPAKTUKI MEXK-
JIYHapOZIHOTO IIpaBa He McYepnbIBaloTCsA. Kak mpefcTaBiAeTcs, MOKHO OIpefleINThb
II0 MEHBILEN Mepe TPU ACIEKTa MCCIEeNOBaHNA, KOTOPhIE TO/DKHBI CTaTh IPESMETOM
HOPOOHOTO BHMMAHUA CO CTOPOHBI IOPMCTOB-MEXAYHAPOAHNUKOB, HO IO CUX IIOP
He HAll/IM JJOCTAaTOYHOI'O OCBEILIEHNA B OTE€YECTBEHHON CIELMaNV3VPOBAHHON M-
Teparype.

IlepBbIM 13 TaKUX aCIEKTOB ABAAETCA ponb «VlccnemoBaHMA» B MOBBIILIEHNUN
93¢ PEeKTUBHOCTY MEXJYHAPOLHO-IIPABOBOIO PEry/IMPOBAaHNA BeJleHUSA BOEHHBIX
nevictBuit. KoHeuHo, HuKakue HOoBble HOpMbl MITI B pesynbrate 3TOM paboThI, KO-
TOpasd JO/DKHAa pacCMaTpUBATbCA KaK YacTb MEXJYHAapOAHO-IIPAaBOBONM HNOKTPUHBI,
He BO3SHUKJ/IM — 9TO ObIJIO 6B HEBO3MOXKHO € 00071 Touky 3peHns. Ho He BbI3bIBaeT
COMHEHMNA, YTO TOCYJapCTBa U JIpyTME aJjpecaTbl HOPM MEXJyHapOJHOTO T'yMaHM-
TapHOTO IpaBa IOMYYWIN JOCTATOYHO KpaTKoe 0 00beMy U KOHKPETHOE 110 COIep-
YKaHUIO coOpaHye ero MUHMMAJIbHBIX CTAH/JaPTOB ¥ OCHOBHBIX ITO/IOXKeHUI. B camoMm
fiernie, MOYKHO CIIOPUTDH O TOM, HACKOJIBKO Te€ VUIM JIpyTue usnokeHHole B «Vccmemo-
BaHMI» HOPMBI OTOOPaXXAIOT HAcTosAllee COfiep>kaHue OOIero OObIYHOTO MEX[y-
HApOJHOTO IIPaBa, HO TaKas AUCKYCCUsA, BepOsATHee, OyleT KacaTbCs B 6O/IbIIei cTe-
IIeHN feTasell, HeXXeIy BCero KopIyca HOpPM. Tak ke MOXXHO CHOPUTb, IIPaBUTIbHO
NN OIIpefielieHa B VMICCNIENOBAHMY IpefMeTHas1 cdepa MpUMEHEHUsI OObIYHBIX HOPM,
IpeX/ie BCeTO — B BOOPYXKEHHBIX KOH(IMKTAaX HEMEXIYHapOJHOTO Xapakrepa. B
KOHI[e KOHIIOB, OK06HO [ocymapcTBeHHOMY memapTaMeHTy M MMHMCTEPCTBY 060-
ponbl CIIIA, MOXXHO CTaBUTb HOJ COMHEHMe efuHOooOpasue 1 6ecnpucTpacTHOCTD
npuMeHeHus1 n36paHHON B «VIcCmenoBaHnm» METOIOMIOTUN U JIaXKe €r0 Pe3ynIbTaThit
— XOTA TaKoil MOAXO]] eBa NIM MMeeT HIMPOKYI0 MOAAepKKy. TeM He MeHee, Jaxke B
IIOCTIEAHEM YIIOMAHYTOM JJOKyMeHTe paspendercsa «rodka spenusa MKKK, 4ro 3Ha-
HJle HOPM OOBIYHOTO MEX/YHAPOJHOTO IIpaBa SB/IAETCSA BaKHBIM J/IS BCEX CTOPOH,
CBSI3aHHBIX C BOOPY>KEHHBIM KOH(QIMKTOM, B TOM YMC/Ie JIA IIPAaBUTENbCTB, TEX, KTO
HOCHT OpPY>KIe, MEXKYHAPOIHBIX opranmsanuii, a Takke MKKK»2.

BTopoii acnekT, Ha KOTOPBIN IIenecooOpasHO oOpaTuTh BHUMAaHMUE, COCTOUT
B HaIIOMUHAHMM TOCYHApPCTBaM O HEOOXOAMMOCTY OIpENeNIUTh CBOE OTHOLICHME K
0011eMy OOBIYHOMY MEXIYHAapOJHOMY IIPaBy 1, HEMOCPENCTBEHHO, K OOBIYHOMY
MeXIYHapOTHOMY TyMaHUTapHOMY IpaBy. Oco6eHHO OCTpoO 3Ta mpobiemMa BCTana
nepey YKpalHOV M APYTMMM IOCTCOBETCKMMM TOCYLApPCTBaMM, B KOTOPBIX HalMO-
Ha/IbHbIE TIPAaBOBBIE CUCTEMBI He ONPENENNINCh CO CBOMM COOTHOILIEHVEM K OObIU-
HBIM HOPMaM MEXXJyHapOJHOTO IIpaBa.

TpeTnii acnexT, KOTOPbII He MOXKET OCTAaBUTb PAaBHOAYLIHBIM Ka)K[OTO, KTO
KOIT[a-HMUOYb MHTEPECOBANCS MEXAYHAPOSHBIM IPAaBOM, COCTOUT B 3HAYEHUU

MKKK cum.: O6braHoe MexkayHaponHoe rymanutapsoe mpaso. — C. XXVII-XXXIIL.

I U.S. Initial Reactions to ICRC Study on Customary International Law // A Letter to Dr. Jakob
Kellenberger, President, International Committee of the Red Cross, dated November 3, 2006, from John
Bellinger, III, Legal Adviser, Department of State, and William Haynes II, General Counsel, Department
of Defense. — <http://www.state.gov/s/l/rls/82630.htm>.

2 Ibid.
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«VlccnenoBanme» I HayKyM MeXAyHapomHoro mpasa. [lo nmy6mukauym «Vccnepmo-
BaHNUe» B IIEHTPe HAy4YHOU JUCKyCCuMyM OBUIM IIPEMMYIIECTBEHHO TEOpeTHYecKie
BBIK/IQIKVI OTHOCUTETIBHO METOJIOJIOTMI OIpEeNe/IeHNsI COlepXKaHusl o01iero oobrd-
HOTO MeXJyHaponHoro npasa. OQHUM U3 ApYANIINX IPUMEPOB B 3TOM >KaHPE €CTb
«JIOH/TOHCKVEe TIPUHIUIIBI, KOTOpPble KacalTcs GOpMMUpPOBaHUA 06Iero O0OBIYHOTO
MEXIYHapOJHOTO IIpaBa», OfOOpeHHble Accolmalnyeil MeXJYHapOJHOrO IpaBa B
2000 romy' (B manbHeiiemM — «JIOHEOHCKMe TpUMHIMIED»). «VccmenoBanme» MKKK
flaeT OECIieHHBII IpUMep VCIIONb30BaHMS IPOM3BEJCHHOJ Ha OCHOBE TeopeTmye-
CKOJ JIMCKYCCUM METOJOJIOTMM Ha IpaKTHUKe, M BJOOABOK K MaTepuaiy, IMpPaKTu-
YyecKasg aKTYaJIbHOCTb KOTOPOTO HE MOXKET OTHOCUTBHCA IIOf, COMHEHMeE, YUYUThIBAsA
KOMYECTBO ¥ VHTEHCHBHOCTb BOOPY>KEHHBIX KOH(QIMKTOB, KOTOpbIe JIATCA B
PasHBIX permoHax mmupa. Jlake KpUTHYeCKMe OTKIMKU TOCYIapCTB Ha Pe3y/bTaTbl
pabotsl akcriepToB, nmpusnedyeHHbIXx MKKK, mamyT BO3MOXXHOCTD cfie/laThb BaKHbIe
BBIBOZIBI OTHOCUTETBHO YMECTHOCTM U TNPAKTU4eCKON 3((PEeKTMBHOCTM IIOAXOTOB
K OIIpeie/ICHNIO COflep>)KaHMsI HOPM 001ero 0ObIYHOTO MeX/[yHapOIHOro IpaBa. B
KOHIIe KOHI[OB, OHM JIOJDKHBI aTh TOMTYOK IPOJJO/DKEHNUIO MCCTIeOBaHMs TeMbI Gop-
MMPOBAHVA HOPM 001[er0 0OBIYHOTO MEX/[YHAPOIHOTO IpaBa Ha HOBOM 9Talle.

B paMkax TpeTbero acrmekra yMecTHO ObUIO OBl PacCMOTpeTh Iienecoobpas-
HOCTb ¥ HEOOXOMMOCTD Y4eCTh pe3ynbrathl «VccmenoBannsa» B yae6HOM Iporiecce
0 MEXJyHapOZHOMY T'YMaHMTApPHOMY IIPaBy BO BCEM BO3MOXKHOM CIEKTpe ayau-
TOPUM: CTY[EHTHI (IOPUCTBI-MEXJYHAPOSHVKM, BOCHHbIE IOPUCTHI, APYIME IIPaBoO-
Be[[4eCKNe CIEIMANTbHOCTI), BOCHHOCTY KAIIVe, )XYPHAIVICTDI, CYAb), IEPCOHAIT Ty-
MaHUTAPHBIX OpraHM3aluil 1 T. I

KoHeuHo, Ha 9TOM Jja/leKo He MCYepIIbIBAIOTCS IPOoOIeMbl, HocTaBieHHble «Vc-
cnefoBaHueM». TONMbKO ML aHAMM3 KaXK/IOM OTHE/IbHO B3ATOM HOPMBI [OIIyCKaeT
JIMCKYCCUIO OTHOCHUTEIBHO TOYHOCTYM U IIOJTHOTBI e€e (POpPMYyIMpOBaHNSA, HAIMUNUA
JOCTATOYHOV MPAKTUKY TOCYAAPCTB U 0pinio juris u T. f. OTHUM K3 IepBbIX IpUMe-
POB TaKOI AMCKYCCUYM MOYKHO HalTy, HAIIpUMepP, BO BTOPOI YaCTU MPOLUTUPOBAH-
HOTO BbIIIE IMJCbMa IOPUANYECKMX COBETHMKOB [OCymapCcTBEHHOro JemapTaMeHTa
u Munucrepcrsa o6oponnst CIIA n-py 5. Kennenbeprepy, a TakKe B CIieljaabHOM
NuTEpaType, MOCIeNoBaBIIeN 3a myonukamuei «VccmemoBanmsi»?.

B HacroAmleil crarbe MBI OCTAaHOBMMCA Ha TPeX OCHOBHBIX YIIOMAHYTBIX
aCIeKTaxX UCCIeNOBaHNA.

1. [loroBopHOe ¥ OOBIYHO-IIPABOBOE PETYINPOBaHNe BeleHNs BOOPY>KEH-
HBIX KOH(/INKTOB

Bompoc 0 cooTHOIIEHNN MEXAYHAPOIHBIX JOTOBOPOB 1 00BIYaeB KaK MCTOY-
HukoB MITI craBuncs eme no 1995 r., 1. e. 1o oduIMaNbHOTO Havyana KMCCIENOBa-
Huss MKKK. Kasanocp 6bl, 3aueM BOOOI[e BECTU Pedyb O TAKOM «HEHAJeXKHOM» U

! Statement of Principles Applicable to the Formation of General Customary International Law //
Final Report of the Committee on Formation of Customary (General) International Law. Adopted by
Resolution No 16/2000 of the 69th Conference of the International Law Association, held in London,
United Kingdom, 25 — 29 July 2000. — 66 p. — <http://www.ila-hq.org/pdf/CustomaryLaw.pdf>.

B nepByio ouepens, peub unet o c6opuuke: Perspectives on the ICRC Study on Customary International
Humanitarian Law / Edited by Elizabeth Wilmshurst and Susan Breau. — Cambridge : Cambridge
University Press, 2007. — 498 p.
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«pa3MBITOM» MCTOYHMKE MEXJYHApOJHOIO TYMaHUTApHOTO IIpaBa, Kak OObIYali,
KOI7la CYyIeCTBYIOT, HallpuMep, deTblpe KeHeBCcKue KOHBEHLMM O 3allUTe >KepPTB
BOVHBI OT 12 aBrycra 1949 ropma, KoTopble BCerga CIy>Xuau IpUMEpPOM IOYTH yHU-
BEPCAJIbHOTO NPUHATHA MEXIYHapOAHOro gorosopa. bonee toro, cnoBo «modrn» B
IpeAbIAyIIeM MpeIoKeHNN Boobiie crtano aumHuM etoM 2006 ropa, Korga Io-
CTIe[iHNe JIBa TOCYAAPCTBa, KOTOpbIe He OblIM yyacTHMKaMM JKeHeBCKMX KOHBEHIMII
(27 nionsa 2006 roma - Pecriybnmka Haypy, a 2 aBrycra 2006 roma — Pecry6nmka
YepHOTrOpusi), MPUCOEANHIIINCH K HUM'.

Brpouem, BbIsICHeHMe OOBIYHO-IIPaBOBOI mpuponsl HopM MITI, kak 3axpe-
IJICHHBIX HEMOCPEJCTBEHHO B JKeHeBCKMX KOHBEHIVAX WM APYIUX YHUBEPCAsb-
HBIX MEX/IyHapOJHbBIX JJOTOBOPAX, TaK ¥ OCTAJIbHBIX, IPEICTAB/IAET JAJIeKO He TO/b-
KO JJOKTpMHaNbHBI HTepec. Obpamancs k Hemy u MexpyHaponubsii Cyn OOH, u
OTZIe/IbHBIE YYeHbIe, B YNC/Ie KOTOPBIX BBIieNsieTcss pabora poboTa ogHOro U3 6yny-
VX YWIEHOB aBTOPCKOTO KOMIeKTMBa «VlccmemoBaHus» M OyAyliero mpencenarerns
ale/UIAIVIOHHON TanaThl MeXXyHapOJHOTO YTrOJIOBHOTO TpuOyHama Mo ObIBIIEN
IOrocmaBun amepukanckoro npodeccopa Teomopa Mepona «KeneBckue KOHBeEH-
VY KaK OOBIYHOE IIPaBO», ONYOMMKOBaHHAA B «AMEPUKAHCKOM JXypHase MeX[y-
HapoiHOro mpaBa» emte B 1987 .2 O60611jast mpuBeeHHbIE APTYMEHTbI, MOXKHO yKa-
3aTh HECKOJIbKO IIPMYMH TaKOTO MHTEpeca.

Bo-nepBbIx, npu pemennn KOHKpeTHoOro fena B Mexpynapogaom Cyne OOH
MOYXeT BO3HUKHYTb HEOOXOIMOCTb YCTAaHOBUTD, OTBEYAIOT JI OIpefie/IeHHbIe HOP-
MBI MHOTOCTOPOHHMX MEX/IYHapOJHBIX JHOTOBOPOB 00IeMy OOBIYHOMY MeXIyHa-
popHOMy mpaBy. Hampumep, Takasg HeoOXOAMMOCTb BO3HUK/IA BO BpeMs PaccMo-
TPEHNA Jie/la O BOEHHOI 11 BOEHU3MPOBAHHOI JleATenbHOCTU B Hukaparya u npotus
Hukaparya®. B atom menme Cyx BeIHY)X[eH ObUI NMPUHATb BO BHMMAaHNME OTOBOPKI
CIHIA x uX 3asABIE€HUIO O NPU3HAHUM 00s3aTeNbHOIN OpUCAUKLINU MeXayHapop-
Horo Cyma OOH cornmacHo nyHKTy 2 crarbu 36 ero Craryra. CormacHO OroBopke
u3 cdepbl [AeiiCTBUA 3TOTO 3aABJIeHMA ObUIM VICKJIIOYEHBI «CIOPBI, BO3HUKAIOIIVE
10 MHOTOCTOPOHHEMY JOTOBOPY, €/t 1) He BCe YYaCTHMKY HACTOAIETO TOTOBOPA,
VHTEpEeChl KOTOPBIX 3aTPAaruMBAIOTCA 3TUM pPeIleHMEM, TaK)Ke ABIAITCA CTOPOHAMU
B fleste, HaxonAmmMcs Ha paccmorperyn B Cype, wn eciu 2) Coennuensble ITaTsr
AMepuKM He maroT cnenyanbHoro cormacua Ha HOpucpuknmioo Cypa». B sToM KOH-
TeKcTe mojokeHus YKeHeBCKMX KOHBeHLMIT MOrIM ObITh mpuMeHeHbl CyjoM TOJb-
KO TOTJa, KOTIJja OHYM OTOOpaXkaly TakXKe COofiep>KaHue o01iero 0ObIYHOr0 MeX/[yHa-
POIHOrO IpaBa.

Becema mupoko npusATH 1 JononuutenbHsle npoTokossl I u I 1977 roma x KeHeBCKHM KOHBEHIHSM
1949 r. o cocrosnuio Ha | suBaps 2009 roga Jono/HUTENbHBIN TPOTOKON |, Kacalouics 3alKThl )KEPTB
MeKIyHapOAHbIX BOOPY’KEHHBIX KOH(JIMKTOB, paTHHLMpoBasu 168 rocymapctsa, a JlOMOJHHUTENBHBIH
npotokos 1, Kacarwumiicss 3alMTel XKEPTB BOOPYKEHHBIX KOH(JIMKTOB HEMEXKIYHAPOIHOTO XapakTepa,
— 164 rocymapctBa. B To Xe BpeMsi, BecbMa CHJIbHA KPHTHKa IPOTOKOJNOB CO CTOPOHBI IOCYHAapCTB,
OTKa3bIBAIOLIMXCS TIPUCOENMHNTbCS K HUM, B yacTHoctTH — CIIA n Uspanas. Cwm., Hanpumep: Dinstein
Y. The Conduct of Hostilities under the Law of International Armed Conflict / Yoram Dinstein. —
Cambridge : Cambridge University Press, 2004. — P. 11 et seq.

2 Meron T. The Geneva Conventions as Customary Law / Theodor Meron // The American Journal of

International Law. Vol. 81, No.2 (April 1987). — P. 348-370.

3 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Merits, Judgment, 1.C.J. Reports, p. 14.
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Bo-BTOpBIX, CYIIECTBYIOT TOCY[AapCTBa, KOHCTUTYIMOHHOE IIPAaBO KOTOPBIX
IUI BBEJEHMS IOTOXKEHMII MEXYHApOJHOTO NOrOBOPa B HAIVIOHATIbHYIO IIPaBO-
BYI0 CHUCTEMY IIpeRyCMaTpuBaeT NPUHATUE CIEIVaJTbHOTO MMIITIEMEHTAIVIOHHOTO
3aKoHOJaTeNnbcTBa. TakoBoe /s JKeHeBCKMX KOHBEHLMIT MOXKET ¥ He OBITh IIpu-
HATBIM, HECMOTPA Ha TO, YTO COOTBETCTBYIOLIVE TOCY[apCTBa ABAIOTCA CTOPOHA-
MM KOHBEHIUI, Torja Kak oObprdHOe (obiiee, oOljenpu3HaHHOE) MEX/YHAPOLHOE
IIPaBO paccMaTpUBaAETCs KaK 4acTh HAI[MOHA/IbHON IIPaBOBOI CUCTEMBL per se.

B-TpeTbux, cormacHo mexnmapaumy MapTeHca — OFHONM M3 OCHOBOIIOIOXKHBIX
HOPM 3aKOHOB ¥ OObIYaeB BOVIHBI, B C/Iy4asX, He IPELYCMOTPEHHBIX MEX/yHapOJ-
HBIMJ JIOTOBOpaMU, IpaKaHCKMe JIMIIAa ¥ KOMOATaHThl OCTAIOTCS IO 3aIIUTON U
IeICTBYEM IIPUHIMIIOB MEXIYHAPOZHOTO IIpPaBa, BHITEKAIOIINX M3 CIOXKMBIINXCA
06bIYaeB, IPUHILMIIOB T'YMaHHOCTY ¥ TPeOOBaHMIT 001IIeCTBEHHOTO CO3HAHIS .

B-deTBepThIX, B cuny cTaTby 43 BeHCKOV KOHBEHLIMM O IpaBe MEXAYHAPO[-
HBIX JJOTOBOPOB OT 23 Mas 1969 r., a Takxke o6eit crarbu 63/62/142/158 JKenes-
CKVMIX KOHBEHIIMII BBIXOJ] TOCYHApCTBa U3 MEXIYHAPOZHOTO JOroBOpa (B YaCTHOCTH
IyTeM JIeHOHCAIVV) He 3aTparuBaeT ero O0sS3aHHOCTY BBINONMHATH TI000€ 3aKpe-
IVIEHHOE B JIOTOBOpe 0053aTeNbCTBO, MMeEIOIIee /I HETO CVUIY COITIACHO MEX[Y-
HApOJHOMY IIpaBy HE3aBUCHMO OT JJOTOBOPA, B YACTHOCTM Ha OCHOBAaHMMU OOIIero
0OBIYHOTO MEX/[YHAPOFHOTrO IpaBa’.

B-nAThIX, B OT/INYME OT MEX/YHAPOHBIX IOTOBOPOB K yXKe COPMIPOBAHHBIM
Ie/ICTBYIOIMM HOPMaM OOIIero OOBIYHOTO MEX/[YHapOJHOTO IpaBa HEBO3MOXXHO
fleflaTb OTOBOPKM. B ciydae ecny rocygapcTBO He COIIamaeTcsa ¢ GOpMUPYIOLIencs
0011elT HOPMOJ1, OHO JO/DKHO 3asIBUTH IIPOTECT ¥ 3aHMMATD II0 COOTBETCTBYIOIIEMY
BOIIPOCY JOCTATOYHO IOC/IEOBATEIbHYIO IO3NLNIO (persistent objection).

B-mecTnIx, mpeobpa3oBaHye OT/EIbHBIX ITOJIOKEHMI MEX/YHAPOLHBIX JIOTO-
BopoB o MITI B HOpMBI jus cogens, KaKk 3TO IPeIyCMOTPEHO cTaTbeil 53 Benckon
KOHBEHIINN O IIpaBe MEXAYHApONHBIX JOIOBOPOB, BO3MOXXHO Ha IIPAKTVUKE JINIIb
oyTeM MX IpeoOpa3soBaHUsA B HOPMBI OOIEro OOBIYHOTO MEXYHAapOSHOTO IpaBa
Jyepes MPUHATIE MEeKYHAPOJHBIM COOOI[eCTBOM IOCY/IapPCTB B LIE/IOM.

B-cembMBIX, CpeicTBa TONMKOBaHMS OOBIYHBIX HOPM MEXIYHApOJHOTO IIpaBa
MOTYT BeCcbMa CYIIECTBEHHO OTIMYATbCA OT IPEAYCMOTPEHHBIX A/ MeXAYHapof-
HBIX JOTOBOPOB B cTaTbAX 31-33 BeHcKOI KOHBEHI M.

B-BOCBMBIX, HPMHAMIEKHOCTh 3HAYMTEIBHOTO (BO3MOXKHO, Jjake Ipeobia-
paromiero) xomndectsa HopMm MITI ogHOBpeMeHHO K 06mieMy OOBIYHOMY M YHM-
BEpPCAJIbHOMY JOTOBOPHOMY IIPaBy MOXKET VICIIO/Ib30BAaTbCS KAaK apTYMEHT B IIO/Ib3Y
UX eCTeCTBEHHO-IIPABOBOTO IPOMCXOK/EHMs (B YaCTHOCTU KaK OTOOpaKeHMe HOP-
Ma/IbHOTO IOBefeHM, IPUCYIIEro B KPU3UCHBIX CUTYalMAX 4elTOBeKy B CUIIy ero

HIPUPOJIBI).

' Cwm., Hanpumep, nyHKT 2 ctatbu | JlonosHuTenbHoro npotokosa [ k YKeneBckum koHBeHuusivm 1949 r.

O6uas cratha 63/62/142/158 >Kenepckux konpenumit 1949 roma B myHkTe 4 mnpeaycMaTpHBaeT:
«JleHoHcauusi 6yneT UMETb CHUJy JIHILb B OTHOLUEHHH JEHOHCHpYIOLlel nepkaBbl. OHa HUKaK He OyneT
BJMSITh HA 00513aTeNbCTBA, KOTOPbIE CTOPOHBI, HAXOASIIHecss B KOHMJIMKTE, OYAyT 00513aHbI POLOIKATD
BBITIOJIHSITh B CHJIYy MPUHLMIIOB MEeXKIYHapOAHOTO MpaBa, MOCKOJbKY OHHM BBITEKAIOT U3 00OblYaeB, yCTaHO-
BUBLUKXCS CPeAH LMBHIM30BAHHBIX HAPOJOB, U3 3aKOHOB YeJOBEYHOCTH U BeJIeHHI 0OLIEeCTBEHHOH coBec-
ti». [To cyTH, B 9TOM IMOJIOKEHHH TakxKe OTpa)kKeHa OCHOBHAsl Wies nekaapauud MapTeHca.
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OTpenbHBIM 1M OY€Hb CYLIECTBEHHBIM ACIIEKTOM YCTAHOBJIEHUS COJEp>KaHUA
HopM o6pryHOro MITI sBnsercs ero 3HadeHme M CO3[aHMA M QYHKLIMOHMPOBA-
HUS OPTaHOB MEXAYHApOJHON yronoBHOU Ioctuiuu. HaBepHoe, Hambomee mpo-
6/1eMHBIM BOIIPOCOM BCEX MEXIYHAPOAHBIX YTOOBHBIX (BOEHHBIX) TpUOYHA/IOB ad
hoc 61710 COOTBETCTBME UX YUPEXKAEHNA U QPYHKIMOHNPOBAHUA IIPUHIVITY JIeTa/lb-
HOCT) KaK OCHOBOIIOJIATAIOIEMY B YTOJIOBHOM IIpaBe (B TOM 4YNCIe UM MEXJyHa-
pomHoM) — nullum crimen, nulla poena sine lege n 3ampera 06paTHOTO BO BpeMeHM
JIefiCTBYST YTOTIOBHOTO 3aKoHa'. IIOCKOMBbKY 10 yupeX/ieHusl MOCTOSHHOrO Mexny-
HapOJHOTO YTOJIOBHOTO CYZla OPTaHbl MEXAYHAapOJHOIO YTOJIOBHOTO IIPaBOCYAUA
BO3HMKA/IM MCKIIOYUTETBHO IIOCTE€ TOTO VIV VHOTO BOOPY>KEHHOTO KOH(QIUKTA,
BCEIZla CTaBUJICA BOIIPOC O BO3MOYKHOCTU CyJa 3a HapylleHMe HOPM, YCTaHOBJIEH-
HBIX B YCTaBe COOTBETCTBYIOLIETO TPUOYHaIa MOC/Ie TOTO, KaK HapYLIEHUs COCTOs-
n0ch’. BO3MOXXHBIM pellleHneM 3TO MPOOIeMBb SIBIISIETCS TIOIOYKEHNE B YCTaBax U
pelIeHnAX TpUOYHAIOB O TOM, YTO pedb MJET O HapylleHnu HopM obsranoro MITI,
KOTOPBIMM SIBJISIIOTCS, HAIlpUMep, MONOKEHNs CTaTby 3 obiert i deTbipex sKe-
HEBCKMX KOHBEHIIMIT O 3a1uTe >kepTB BoitHbl 1949 1.2 «VccmemoBanme», B CBOIO 0de-
penb, IpubaBAeT yBepeHHOCT B copepykanyy ob6sraHoro MITI m moxer ¢ arToit
Le/TbI0 VICIIONb30BATHCS MEKYHAPOJHBIMY YTOTOBHBIMY CYIaMU U TPUOYHATaMIU.

Vrak, ecnmu mo3aMMCTBOBaTb TEPMMHOJIOTMIO IIpaBa €BPOIENICKON MHTErpa-
UK, B Jielie NPaBOBOTO PETyIMPOBAHNUA BENEHNA BOVHBI IOABIAETCA «BTOPAsd
Ollopa», WIM, MHaYe TOBOps, a/JbTepHATMBHOE HAIpaBJeHNE HOPUANYECKON apry-
MEHTalu!, IOPUANIECKONl TEXHUKM U PasBUTUA IPaBONPUMEHUTETbHBIX MHCTPY-
MeHTOB. KoHeuHO, ecnmum Ta Wiy [pyras HopMa OOBEKTMBHO 00si3aTellbHA, Teope-
TUYECKM HET HY)XIbl [OKasblBaTb €€ NBOJMHYI0 OpUAMYecKylo npupony. Tem He
MeHee, Ha IPAaKTUKe Takasd HeOOXOAVMOCTb BO3HMKAeT, B YaCTHOCTM, KOITA MAET
pedb O CTOpOHE BOOPY>KEHHOT'O KOH(IVKTA, He ABJIAIOIENCSA YIaCTHIKOM COOTBET-

' Cwm., nanpumep: Kittichaisaree K. International Criminal Law / Kriangsak Kittichaisaree. — Oxford :
Oxford University Press, 2001. — P. 43; Cassese A. International Criminal Law / Antonio Cassese —
Oxford : Oxford University Press, 2003. — P. 139-158.

He yruxator momoGHBIe pas3roBOpsl, MyCTb U He B CPele CMELMaTUCTOB I0 MEXAyHAapOIHOMY IIpa-

By, M TOHbIHe. JIOCTATOYHO XapaKTepHbIM sIBJSETCS BbICKa3blBaHHE POCCHHCKOrO MpPaBO3allUTHHKA

C.A. KoBanépa: «Bcnomuum HropuGeprekuit npouecc. C TOUKH 3peHHsi MpaBa 3TO 4ucToe Ge3obpasue,

3TO Beflb CyA nmoOenuTesell Haf MoOeXKAeHHBIMH, IPHUEM TaM JAaKe He OBIJIO MOMBITOK 3TO CKPbITh. Kakoe

TYT PaBEHCTBO CTOPOH? DTO CyH, KOTOPBIH CYIWJ MO CIeLHaJbHO [JIs1 HEro HarMCaHHBIM 3aKOHaM. Dblr

CO3HATeJIbHO HapylleH yHIaMeHTa bHEUIINH, caMblil BayKHBIH NMPUHLIUII IpaBa: 3aKOH He UMeeT 0OpaTHOH

cuibl. Pewmiy, uto nuMeet. M B3nepHy.u sione#, MHOTHE U3 KOTOPBIX MOCTYMaJ/H CTPOTO B COOTBETCTBHH C

3aKOHAaMH CBOEH CTpaHbl, 1eHCTBOBABIINMHU TOT/A. ¥ KACHBIMU 3aKOHAMH, BAPBAPCKUMH, HO 3aKOHAMH. Tem

He MeHee, HalllUTe IOPUCTA, KOTOPBIH cKasan Obl, uTo HropHOeprckuii mpouecc — cobbiTHe MedasbHOE, O

HeM CcJIeyeT COXKaJeTb W MPU3HATh, UTO OH OTOJABHHYJ HAC Hasdal. Hu omuH camblil CTpPOruil 10PHUCT, MOHHU-

MalolMi Bce opuanueckue HepoctaTkn HiopuGepra, He BeicTynuT TakuM o6pasom>» (Llykanosa JI. Cepreit

Kopanes: «Mup He cTas Gbl IPOTECTOBATh, €C/M Obl MUPOBOH MOPSMOK MOMIEPKUBATH HHOMIAHETsHE» /

JI. Llykanora // Hosoe Bpems, No 18-19, 2003. — C. 12-17).

3 Hanpuwmep, B pelenusix MexayHapogHOro yrosoBHoro TpuOyHasa mjsi ObiBuied FOrocsiaBuu mo fme-
gam Tanuua (Tadic, Appeals Chamber, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, October 2, 1995, para. 98: «HekoTopble HOTOBOpHBIE HOPMBI MOCTENEHHO CTaNH YaCThIO
00BIYHOTO TpaBa. ATO, B YaCTHOCTH, KacaeTcs obuied ctateu 3 JKeHeBckux KoHBeHUMH 1949 roma ..»),
Kynapaua, Kosaua n Bokosuua (Kunarac, Kovac and Vokovic, Appeals Chamber, June 12, 2002, para.
68), baawkuua (Blaskic, Trial Chamber, March 3, 2000, para. 166), Hanerusnuua ta MapruHoBuua
(Naletilic and Martinovic, Trial Chamber, March 31, 2003, para. 228). Cm.: Genocide, War Crimes and
Crimes Against Humanity: Topical Digests of the Case Law of the International Criminal Tribunal for
Rwanda and the International Criminal Tribunal for the Former Yugoslavia. — Human Rights Watch,
2004. — P. 140. Cm. Takxke ctaTbio b YcraBa MeKIyHapOAHOTO YroJiOBHOrO TpuOyHasa [jsi ObiBlIeld
IOrocnaBuw.
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CTBYIOIIMX MEXYHAapOJHBIX JOTOBOPOB M BOOOIle He MMEIOLIeil OIpee/IleHHOro
MEXYHapOJHO-TIPAaBOBOroO craryca. brnaromapsa «VccnegoBannuio» B pykax aJienToB
MITI, B yactHoctt MKKK, mosBisercsa HOBBII BECOMBINI apryMEHT B JOUCKYCCUM
C «HEroCyJapCTBEHHBIMM aKTOpaMI». B KOHIle KOHILIOB, «VIccnenoBanme» BaXKHO U
ns cobmonenusa MITI rocymapctBamy, NIPYMHMMAIONVIMY YIaCTVe B BOOPY>KEHHBIX
KOHQ/IMKTAaX HEeMeXAYHapOJHOIO XapakTepa, Belb COAEp)KaHMe IPUMEHVMMBIX K
HUM OOBIYHBIX HOPM IIVpe He TONbKO 00Iell ctaTby 3 4deTblpeXx JKeHeBCKMX KOH-
BEHLMI O 3allUTe XepTB BOVHBI OT 12 aBrycra 1949 r., HOo 1 nonoxenun JJononuu-
TeIbHOT0 NIpoToKona II kK atTum konBenuyAM ot 8 nwHA 1977 1.

2. IIpakTuka rocygapcTs OTHOCHTETHHO 00I1ero 0OBIYHOTO MEXKTYHApPOJ-
HOTO mpaBa

[Tockonbky MITI ABnAeTCA COCTaBHONM YacThI0 MEXIAYHAPOZHOTO IyOIMYHO-
ro mpasa, «VccmemoBaHne» CTaBUT Iepef TOCYlapCTBAMM He TONIBKO KOHKPETHYIO
3ajiaqy oIpefe/leHHBIM 00pa3oM pearupoBaTh Ha €ro MOSB/IEHNE, HO Y HallOMIHAeT
o Oonee obueir mpobreMe — OHpPENeNUTb CBOE OTHOLIEHME K 00IeMy OOBIYHOMY
MEXYHapOJHOMY IIPaBy ¥ €r0 COOTHOLIEHNE C HalMIOHa/JIbHBIMMU IIPaBOBBIMU CU-
cremamu. [TockonmpKy aTa mpo6neMa O4eHb MNPOKA, OCTAHOBUMCS JIMIIDb HA OTHE/b-
HbIX MOMEHTAX, XapaKTePHbIX IIA YKpaHbI I HEKOTOPBIX APYTUX IOCTCOBETCKUX
rOCyJapCTB.

[IpencTaBnAeTcs, 4TO B IIJIOM Ha ITOCTCOBETCKOM IIPOCTPAHCTBe copmm-
POBAJIOCh [OBOBHO crenuduyeckoe, «MeXaHUCTUIECKOe» OTHOLIEHMe K IMpooie-
Mé HAaIVIOHA/IbHO-IIPaBOBOJ MMIIIEMEHTALMY HOPM MEX/YHapOJZHOIO IIpaBa, B
toMm uncie MITI. HanumonanpHblil 3akoHOmaTenb oOpaiaeTr OCHOBHOe BHUMaHIUe
Ha HOPMBI MEX/YHAapOJHBIX IOTOBOPOB, K KOTOPBIM IIpMMeHsAETCs ofmras cxema:
1) pemreHue BOIpoca O TOM, K KaKMM MEXJYHapOfHBIM foroBopaM B chepe MITI
MIMeeT CMBICT IIPUCOENVHATDHCS; 2) aKT NPUCOEAMHEHNA K COOTBETCTBYIOIIE KOH-
BEeHIIVM ¥ IPUHATIE HEOOXOAMMOro 3aKOHOMATe/NIbCTBA, IPUBEfICHNE HAIVIOHA/Ib-
HBIX 3aKOHOB 3aKOHOJIaTeNbCTBAa (BOEHHOTO, YTOIOBHOTO U T. I.) B COOTBETCTBIE
C KOHBEHIVAMM, KOTOpBIE NPEUMYIIeCTBEHHO NeTaloTcs Orarofaps AesATeTbHOCTI
HaIlVIOHAJIbHBIX KoMmuccuii o umimeMenTtanuu MITI, uro ¢popmupyroTcsa mop arm-
IOVl MUHUCTEPCTBA IOCTULIVN WIM APYTOro BELOMCTBA, OTBETCTBEHHOIO 3a IIPaBO-
BYIO IIOJIUTUKY F'OCY/IapCTBa;

3) manbHENMIINIT MOHUTOPVHI BBIIIOJTHEHMs JOTOBOPHBIX 00s3aTeNbCTB (Ode-
BUJTHO, TOBOJIBHO (hOPMaIbHBIIN).

OcTaeTcs HENMOHATHBIM, KaK B 3Ty CXeMY BIIMCAThb 00s3aTe/NIbCTBA TOCYAPCTB,
IPOMCTEKAIONINe U3 00IIero 0ObIYHOTO MEXAYHAapOJHOro IpaBa. B 3akoHOmaTenn-
CTBe YKpauHBI U APYTUX IIOCTCOBETCKUX TOCYJAPCTB TAaKOrO MexaHusMa HeT. CUTy-
anyA yCIOKHAETCA elle M OTCyTcTBMeM B KoHcTuTynum Ykpaunsl 1996 r. orBera Ha
BOIIPOC 00 OTHOILIEHM! HAI[MOHATBHOI IMPABOBO CHCTEMBI K OOBIYHOMY MeXIyHa-
porHOMY npaBy. EnMHCTBEeHHOE yIIOMMHaHNe 06 3TOM sB/IeHNM OOHApYy>XKMBaeTCA B
cratbe 18 KoHcTuTynum YkpauHbl, COITTACHO KOTOPOI «6HEUHENONUMU1ecKas Oes-
menvHOCMb YKpauHBl HallpaB/ieHa Ha obecledeHNe ee HAIVIOHAJIIbHBIX MHTEPECOB
1 6e30IIaCHOCTY IyTeM IOfiepXKaHVs MUPHOTO U B3aMIMOBBITOJJHOTO COTPYZHMYE-
CTBA C WIEHAMJ MEXIYHAPOLHOTO COOOINECTBA CO2IACHO 00UienpUSHAHHLIM NPUH-
Uunam u Hopmam Mexc0yHapooHozo npasa»*. Tem He MeHee, KOHCTUTYIMOHHO MPO-
BO3IVIALIEHHOE HaMepeHMe OCHOBBIBATb «BHEIIHENOIUTUYECKYIO [AeATeTbHOCTb»

! 3nech 1 fajnee — BbIIEJIEHO aBTOPOM
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Ha OOIIeNpU3HAHHBIX NPUHIMIIAX M HOPMax MEXAYHApOJHOrO IpaBa He TOXe-
CTBEHHO OTBETy Ha BOIIPOC O COOTHOILEHNMM HAIVIOHAJIbHON IPaBOBONM CUCTEMbI
U OOBIYHBIX HOPM MEXIYHApOJHOTO IpaBa, XOTs OBl M «OOIenpu3HaHHBIX». [/
CpaBHEHMS MOYXHO HAaIIOMHUTDb 4acTb 4eTBepTylo cratby 15 Koncturynum Poccnmii-
ckoit Pepepanyy 1993 r., COITACHO KOTOPOI «00UlenpUsHaHHble NPUHUUNDL U HOPMbL
MeHOYHAPOOH020 Npasa M MeXyHapogHble noroBopsl Poccuiickoit Penepannn s6-
JIAIOMCS COCMABHOLL 4ACMYbIO ee NPABOBOTL CUCTNEMbI» .

Ho xakum 651 HM OBUIO CcOfiep>KaHMe HAI[MOHATbHBIX KOHCTUTYLMIL, TOCYAap-
CTBa JIOJDKHBI BBIIOIHATb MEX/YHApOIHbIe 0053aTeNbCTBA, B TOM YMC/Ie BbITEKA-
fole U3 o0IIero MeXAYHapOofHOro Ipasa. B oTmmume oT oxapaKTepu30BaHHOTO
BbIlIE IIPOLeCCa MPUCOEAVHEHNA K MEXJYHAapPOJHOMY IOTOBOPY U €ro MMILIEMEH-
TalM¥ Ha HAIVIOHAJIbHOM YPOBHE, B C/Ty4ae ¢ OOLIM OOBIYHBIM MEXITYHApOJHBIM
IIPAaBOM TSKEJIO, @ HOI/IA laKe HEBO3MOXKHO IPOCIENUTD BOJIEBOE PEIIEeHNE TOCY-
fapcTBa OBITH CBSI3aHHBIM TaKMMM HOpPMaMi. DTO TeM 6ojee MMeeT 3HaYeHMe I
rOCyJapcTB, KOTOpble paHee He ObUIM CyOBeKTaMM MeXJYHApOJHOTrO IIpaBa VU
9Ybsi MEXJYHapojHasi IPaBOCYOBEKTHOCTb OblIa JOBONBHO YyCIOBHON (YKpauHa
Kak npopomkarens YkpamHckort CCP - unena Opranmsanym O6benuHeHHbIx Ha-
iuit). CoBpeMeHHasA NOKTPUHA, B 9acTHOCTU «JIOHOHCKME IPMHLIMIB» Accouma-
UM MEXIYHAPOLHOTO IMpaBa’, MOATBEPXKAAeT MbICTb . JlayTepmaxra, 4TO HOBOE
TOCYJJapCTBO HE MIMeeT BO3MOXXHOCTY BBIOMPATb M3 CYLIECTBYIOIMX HOPM MEX[Y-
HapOJHOIO IIpaBa Te, KOTOPbIX OHA JKe/lIaeT NPULEPKUBATHCA, I KOTOPBIX — HeT. [o-
CYJapCTBO CBA3aHO OOIENPM3HAHHBIMY HOPMaMU MEX/YHAapOJHOTO IIPaBa, Jlaxe
€C/IM eTOo COITIacye Ha HUX He MOXKeT ObITh JOKa3aHO B KaX/JOM KOHKPETHOM CITydae.
HlocTaTouHo, 4TOOBI 9Ta HOpMa ObUTa OOIENPU3HAHHOI U TPYLHO ObUIO OBI Hpes-
CTaBUTb, YTO LMBUIN30BaHHOE TOCYJAPCTBO OTKAKETCS OT ee COOIofieHNs®,

MexaHu3M MMIUIEMEHTAIY OOBIYHBIX HOPM MEX/JYHAapOJHOTO T'yMaHUTAp-
HOTO IIpaBa He [JO/DKEH CMJIBHO OT/IMYATbCA OT MEPONPUATUI BO MCIIOJHEHME JO-
TOBOPHBIX 0053aTe/IbCTB TOCyAapcTB B 910l cdepe. CBOWO pONb JODKHO UTpaTh
nHboOpMUpOBaHUe OOIECTBEHHOCTM O COIEP)KaHUMU HOPM, CBSI3M CO IIKOJaMIU,
YHMBEPCUTETAMM ¥ APYTUMM Y4eOHBIMU 3aBeeHMAMM MIs1 BOCHHBIX, >KYPHAIM-
CTOB, MEIVIKOB, a TaKXKe CeMMHAapbl, KOHpepeHIVM U nofoOHble MeponpusaTus. Co-
nep>xanue «VccnemoBaHusA» MOKHO NMPUHMMATHCA BO BHUMAaHME HallMIOHATbHBIMU
KOMMCCHUAMU 110 MMIUIEMEHTALM MeXAYHAapOLHOTO I'YMaHUTApHOro IpaBa. B mo-
6om crnyuae, 6maropapst «VccnegoBanuo» MKKK HanmoMmHun rocymapcrtsam u apy-
TUIM 4YIEHaM MeX/[yHapOIHOTO COOOIIeCTBa O CYILIeCTBOBAHMM OOBIYHBIX HOPM KaK
BaykHOM cocTtaByrsiomeir MI'TI.

ABTOpHTETHBIE H YeTKHE KOMMeHTapuu aToro nosnoxenus Koncruryuun Poccuiickoit Penepauun cm., Ha-
npumep, B paborax M.U. Jlykamyka u O.W. Tuynosa (nanp., Jlykamyk M.1. Koncruryuuss Poccnu n Mex-
nynapomHoe npaso / MU, Jlykauyk // O6iienpusHanuble TPUHLKIIBE U HOPMbI MEXK1yHAPOAHOTO MpaBa,
Me>KyHapO/IHble IOTOBOPBI B MTPAKTHKe KOHCTUTYLMOHHOro npasBocyaus / [lon pex. M.A. Mutioxosa, C.B.
Ka6wiiera, B.K. Bo6posoit 1 A.B. CoiueBoii. — M., 2004. — C. 43-47; Tuynos O.M. O6 ocobeHHOCTSIX
0611IeNPU3HAHHbBIX TPUHLMIIOB H HOPM MexayHapoanoro npasa / O.M. TuyHos // MexnyHapoaHoe npaBo
XXI Bexa / Ilon pen. B.T. Byrkesuua. — K., 2006. — C. 141-157).

CM., B yacTHOCTH, IpUHLMMEL 14 1 18, a Tak:ke KoMMeHTapuu K HUM KoMuTeTa 1o (hopMHUpPOBAHUIO OOBIYHOTO
MeKIyHapoaHoro npasa Accouuauuu MexkayHapoaHoro npasa (Statement of Principles Applicable to the
Formation of General Customary International Law... — P. 26-40).

3 Lauterpacht H. International Law: Collected Papers / Ed. by E. Lauterpacht. — Vol. 1. The General
Works. — Cambridge University Press, 1978. — P. 56-57.
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3. 3navenne «VccemoBaHusA» I PasBUTHA HAYKM U MPENOJABAHNA MeX-
IYHAapOZHOTO NMpaBa

B Hayke MeXZYHapOZHOTO IpaBa TAXKeNO OTBICKATh HACTOIBKO ITOTHOE I, BMe-
CTe C TeM, aBTOPUTETHOe coOpaHue OOIINMX OOBIYHBIX HOPM B OIIpefie/leHHOi cde-
pe, BBIIOJIHEHHOE OKTPUHAIbHBIMM MeTomamy, Kak «VccinemoBanme». CpaBHUTD
ero MOXKHO pasBe 4To ¢ paboroit Kommccun mexxpynapopsoro mpasa OOH B Tex
cdepax, rjje OHa He IpUBea K MPUHATUIO KOHBEeHI[MN, HapuMep — [IpoekT crareit
00 OTBETCTBEHHOCTM TOCYHAPCTB 32 MEX/YHApPOLHO-NIPOTUBOIPABHbIE JEVCTBUA.
Ocob6eHHOCTPIO 3ajjauy, KOTOPHBIN pemrana rpymma B cocraBe JK.-M. Xenkeprca,
JI. DocBanba-bek u ppyrux, 6pu1a HEOOXOAMMOCTD CKOHLIEHTPUPOBATHCS JIMIND Ha
HopMax obiero o6pranoro MITI u, B ormmune ot paborer Kommccnn mexpyHaposn-
HOTO IIpaBa, He OIPENE/NIATh NMEPCIeKTVBB KOAVPUKALMU U IIPOTPECCUBHOTO pas-
BUTUS COOTBETCTBYIOIIEN 06/1acTu.

[IpencTaBnAeTcs, 4TO BCeM IOPUCTaM-MEXYHApONHMKAM (KaK TeopeTMKaM,
TaK ¥ IPaKTUKaM) ObIJIO ObI Ype3BBIYAITHO IIO/IE3HO HETaTbHO U3YYUTh METOMOJIO-
TUIO TPYIIIBI IPY OIpefie/IeHN) HOPM OOBIYHOTO 00IIero MeXXAyHapOZHOTO IIpaBa
B OT/IeTIbHO B3ATON cepe. Benp MeTofmonOrNA onpenenieHns cofepXannsi HOpM 00-
I[eT0 OOBIYHOTO MEXAYHAPOJZHOTO IIpaBa OCTAETCS IPEfMETOM HAy4YHOM JUCKYC-
CHM, @ TIOTOMY OIIBIT IPAKTNYECKOTO IMPVYMEHEHNUA OJHOTO M3 €€ BAapMAHTOB MMeeT
cyuiecTBeHHOe 3HaueHme'. CreyeT oOpaTuTh BHUMaHNUE Ha OYEBUJHYIO KOppess-
uuro Metogonorun rpymnmnsl akcrieproB MKKK n «JIoHgOHCKMX TpUMHINIIOB» ACCO-
Uanyy MeXAYHAapOJHOIO IIpaBa, O KOTOPBIX YIOMMHA/IOCh BbIlle. B WacTHOCTH,
3TO BOIIPOC O IOPUAMYECKOM 3HAYEHUY TOCYHAPCTBEHHOI IPAKTUKY, KOTOPasi Mpo-
TUBOPEUYUT COfepKaHNI0 (POpMUPYIOLIEic HOPMBI; BOIIPOC IMTOCTOSAHHOTO HECOITIa-
CUs TOCYHApCTBa; BOIPOC PENpPe3eHTATVBHOCTY INPAKTUKU ¥ €€ KOMMYeCTBEHHBIX
IOKasaTesen u pAap JpyTux.

C nayuHbIM 3HadeHueM «VIccmemoBaHMsI» CBsI3aHA M €rO POJIb B yCOBEPIIEH-
CTBOBaHNUM OOy4YeHMS MEXJYHapOJHOMY TyMaHUTAapHOMY Ipasy. IlycTb oHO u He
IpeTeHyeT Ha TO, YTOOBI OXBATUTDb BCIO OTPAC/Ib, TeM He MeHee, M30paHHasA CHUCTe-
Ma pacIIoNIOXKeHMsI MaTepyasa 3acay>KMUBaeT BCIYECKOrO BHUMAHMA C TOUKY 3peHNA
CTPYKTYpbl y4eOHbIX mocobmit u yuye6bHukoB ¢ MITI - oT ypoBHsS BBICIIEN IIKO-
MBI 0 «KapMaHHBIX» CIPABOYHUKOB JIs1 BOCHHBIX, )KYPHA/INCTOB, MEIUIMHCKOTO
IepCOHasa, NMPAaBO3AUTHUKOB U T. . 161 HOpMa, M3/I0>KEHHAsA IIOCTIENOBATEIbHO
U JIOTMYECKM, JO/DKHA BOCIIPYHMMATBCS 3HAYNMTE/IbHO JIeTde, YeM MHOTOYVC/ICHHbIE
KOHBEHIINM, COlep>KaHMe KOTOPhIX YaCTMYHO COBIAZAeT, YACTMYHO OT/INYAeTCs, Ja-
CTUYHO COfIEP>KUT «MEPTBBIE» HOPMBI.

%
XO0Tenoch 6I)I eule pa3 IMOJYEPKHYTb, YTO HA3BAaHHDBIMU, CKATO ITPOKOMMEH-

TMPOBAHHBIMY acIeKTaMy ponb «VlccmemoBaHusa OOBIYHOTO MEXYHapOJHOTO TIy-
MaHUTapHOro mpasa», nposegeHHoro MKKK, He mcuyepnbiBaercsa. CoOCTBEHHO, 1

! Tlogpo6uee o wmetomosorun «HccnenoBanus» cm.. Henckaerts Jean-Marie. Study on customary
International humanitarian law: A contribution to the understanding and respect for the rule of law
in armed conflict / Jean-Marie Henckaerts // International Review of the Red Cross. — Volume 87.
Number 857. March 2005. — P. 178-184.
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«VlccnenoBanue» Helb3sl CYUTATh OKOHYATE/IbHO 3aBEPIIEHHBIM — OHO, BHE BCAKO-
r0 COMHEHU:A, OyfileT OOHOBIATHCA, JOIOTHATHCA, KOMMEHTUPOBATHCA, ITOCKOIBKY
IpaKTUKa TOCYAAPCTB ¥ 0pinio juris GOpMUPYIOTCA IOCTOSHHO, KaK He MCYe3al0T
HaBcerja U3 auia 3eMIu BOOpy>KeHHble KOHQIMKTHL. TeM He MeHee, TOHATHO, YTO
yeunmuamn MKKK cocrosnoce nctuaHOe Bo3poxkaeHme o6branoro usmepenns MITI.



