180 MEXIOIYHAPOIHOE IIPABO .

O. H. TOIIOYKO

3aBeylOINiT Kadpexpol MeXTYHapOJHOTIO NpaBa
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PEXXMM BOEHHOM OKKYTMALMM
B COBPEMEHHOM MEXAYHAPOAHOM
'YMAHUTAPHOM T1PABE

CraTbsl TOCBAIIEHA BAXHOMY MHCTUTYTY COBPEMEHHOTO MEX/YHApOLHOTO
TYMaHUTApPHOTO IIpaBa — IIPaBy BOEHHOJ OKKyNauuu. B yc/oBMAX MHOCTpaHHON
OKKYTallyi BBOAMTCS CIIELMAIbHBIN IIPABOBON PEXUM, OTIMYUTETBHON 0COOeH-
HOCTBIO KOTOPOTO SAB/IAETCS B3aMMOJENCTBUA TpPeX IPAaBOBBIX CHUCTEM: HAIVIO-
Ha/IbHOTO IIpaBa OKKYNMPOBAHHOI'O TOCYAAPCTBA, HALMOHAJIBHOTO IIpaBa OKKYIIN-
pyIoIeit JepKaBbl X MeXIYHAPOLHOTO (MEXXAYHApOJHOTO I'yMaHUTAPHOIO) IIpaBa.
JlevicTByIOIIe MEXyHApOJHbIe TOKYMEHTBI, OTMEYaeTCcsl B CTaTbe, He COmep)kar
OZTHO3HAYHBIX OTBETOB Ha IeJIBINl PN MPAaKTUYEeCKUX HMpoO/IeM, BOZHUKAIOIUX B
CUTYAI[AX BOGHHOJ OKKYHIAaIuy, ¥ IO PsAAY NapaMeTpOB He COOTBETCTBYIOT CO-
BPpEMEHHBIM TEHIECHIVAM PpasBUTKS MEX/JYHApOJZHOTO IPaBONOpsKa. ABTOp
aKI[eHTMPYeT BHMMAaHME Ha COBPEMEHHBIX INpoOneMax M OCOOEHHOCTAX IpaBa
BOCHHOJ OKKYHAIlMy M M3/1araeT COOCTBEHHYI0 TOYKY 3peHNUs Ha COBpPEMEHHOe
COCTOSIHNME JAHHOTO MEeX/JYHapOIHO-IIPaBOBOTO MHCTUTYTA.

OpHYM 13 BaXXHENIINX MHCTUTYTOB MEXJYHAPOJHOTO TYMaHUTAPHOTO IIpaBa
AB/IAETCA MPAaBO BOEGHHON OKKymanmy. [loMyMo M3HA4a/jbHO CIIOXKHBIX M HEOJ-
HO3HAYHBIX KOHBEHIIVIOHHBIX IPABMJI, OTHOCAIIVXCS K NAHHOMY VHCTUTYTY, B CO-
BPEMEHHBIX YCTIOBUAX PEXVM BOEHHOJ OKKYIAIMV IpuoOpeTaeT HOBbIe KauecTBa,
9TO, HECOMHEHHO, CKa3bIBAeTCsl Ha NPABONPVMMEHUTEIbHOI IPaKTUKe B YCIOBUAX
BOOPY>KEHHBIX KOH(/IMKTOB.

CoBpeMeHHas MeXJYHapOJHO-IIPaBOBasl JNTepaTypa YAe/AAET HeMajo BHM-
MaHMs IpobreMaM OKKYIIALMOHHOTO peXXMMa: JJOCTaTOYHO Ha3BaTbh pabOThI TaKUX
aBropoB Kak V. H. Aprubacos’, B. 10. Kanyrun?, JX. ITukre®, ®. byme-ConpHbe?,
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HepaspelleHHbIX Mpo6ieM, MOPOXIAWINX TPYSHOCTU B IPaBONPUMEHMUTETbHON
npakTyke. llenb HacTosAIel CTaTbM — ONpPefeUTb TaKue MpOoOIeMbl M HAWTU IPU-
eMJIeMble ITOIXOMbI K X pa3pelleHNIO.

ITon, BOeHHOJI OKKyIanuell IMOHMMAIOT BPEeMEHHOE€ 3aHATHE BOOPY>XEHHBI-
MU CWJIAMM OJHOTO TOCYHAapCTBa TeppUTOpUM (4aCTV TEPPUTOPUM) APYLOrO TOCY-
JapcTBa M YCTAaHOBJIEHME BJIACTV BOEHHOJ aJIMMHUCTPALIMM HAa OKKYIMPOBAHHON
TEPPUTOPUN. B yClIOBUAX OKKyNanuy rpaklaHCKOe HaceleHMe VM VMHble IOKPOBU-
TeTIbCTBYeMble JIMIJA OKAa3bIBAIOTCS OCOOEHHO 0e33alUTHBIMY, TO9TOMY MeXAYHa-
POHOE TyMaHUTApHOE IMPAaBO CTPEMUTCA CMATYUTH UX y4acThb IOCPEACTBOM CIIe-
I[VIa/IbHBIX Mep, OTPaHNYNBAIOINX CBOOOJY OKKYIIAI[MIOHHBIX B/IACTEl B HEKOTOPBIX
BOTIpOCax™.

[TpaBuma, oTHOCAImMECS K BOEHHOM OKKYIIALIMM, CONEPKATCA B CIENYIOIINX
MEeXIYHApOJHBIX HOPMAaTUBHBIX JJOKyMEeHTaxX:

- B III otpene laarckoit KOHBEHIVM O 3aKOHAX M OOBIYAAX CYXOITyTHOJ BOJIHBI
1907 1. (mamee — 'K IV) «O BOeHHOIT BlacTy Ha TePPUTOPUY HEIPUATENIBCKOTO TO-
CYZIapCTBa»;

- B Yactu III paspena III JKeneBckoit koHBeHIM 1949 1. 0 3amure rpakpaH-
CKOTO HacejieHMs1 BO BpeMs BoiHbI (fanee — XKK IV);

- B pape crareli [lononHnTtenbHOro nporokona I k JKeHeBCKMM KOHBEHIMAM
1949 r., KacawIerocs 3alUThl >KePTB MEXIYHAPOJHBIX BOOPYKEHHBIX KOHQIUK-
TOB 1977 1. (manmee — [II1 I), koTOpble YTOUHSAIOT 1 KOHKpeTu3upyoT nonoxenns KK
IV, B yactnocTH, B paspene II «Ilomomp rpaxgaHckomMy HaceneHnio», B pasgene I1I
«O6palieHne ¢ MMIaMy, HAXOALIVIMIICS BO BIACTV HENIPYUATENS» U AP.;

- B HEKOTOPbIX MHBIX NOKYMEHTAaX, OTHOCAIMXCA K IPaBy BOOPY>KEHHBIX
KOH(/IMIKTOB, B COOTBETCTBUY C TEMATVKOI STUX JOKYMEHTOB;

— B CyeOHbIX TOCTAaHOBJICHUAX, JOKTPUHAIBHBIX MICTOYHMKAX (Ipex/e BCero,
ucxopAmyx oT MexpyHapoprHoro Komurera Kpacnoro Kpecra).

CornacHO HOpMaM IIpaBa BOOPY>KEHHBIX KOH(/IVMKTOB, IPUMEHUMOCTD IIpaBa
BOCHHOJI OKKYTIAI[uy 00yC/TOB/IMBAETCS JBYMs 00CTOATEIbCTBAMI.

C opnolt cTopoHBI, cormacHo crarbe 42 ['K IV 1907 r., Teppuropus, K KOTOpOIi
IPUMEHMMO MPABO OKKYIIALNM, JO/DKHA «JIeJICTBUTE/IbHO HaXOAUTHCA BO BIACTY He-
IPUATENIbCKOI apMum», IpudeM «3aHAaTre (pexxuM okkynanyu — O. T.) pacpocTpa-
HSeTCs JIVIIb Ha Te 00/IaCTH, I/je 9Ta B/IACTh YCTAHOBJIEHA U B COCTOSIHUY MPOSIBNIATD
CBOIO [IesATENbHOCTb»?. EC/ )Ke Ha COOTBETCTBYIOLIEN TEPPUTOPUN HPOZO/DKAIOTCS
aKTVBHbBIE BOEHHBIE [I€VICTBNA, BC/IEACTBYE KOTOPBIX KOMAaH/IOBaHME OKKYIIAIVIOH-
HOJl apMIM HE€ B COCTOSHUM HU yCTaHOBUTb, HU OCYIIECTBUTb CBOKO BIacTb, MEX-
[lYHapOJHOE TyMaHNUTAapHOEe IPaBO TOBOPUT He 00 OKKYIVMPOBAaHHON TeppUTOPUM,
a O TeppUTOPUN, nodepeulelicss 6mopieHuro. B aToM ciydyae MpUMEHAIOTCA Te e
HOPMBI, 9TO U Ha 1ose 605, T. e. 001Ie HOPMBI TIPaBa BOOPY>KEHHbBIX KOHMIUKTOBS.

! Byue-Conbhbe ®. [Tpaktuueckuii ciosapb rymanutaptoro npasa / ®. Byuwe-Cosbhbe. — M.: MUK, 2004,

— C. 283—284; Kanbexosen ®. Orpanuuenns MeTONOB U CpeACTB BeaeHus Boinbl / ®. KanbcxoBen. — 2-e

usm., ucrnp. — M.: MKKK, 1999. — C. 71-76.

Taarckas xousenuusi 1907 r. 0 3aKOHaX M 0OBIYASIX CYXOMYTHOH BOiHBLI // Bemenne BoeHHBIX NeHCTBHI :

c6opuuk ['aarckux koHBeHUU# U UHBIX cornainenui. — M.: MKKK, 1999. — 557 c.

3 Byme-Combube ®. [TpakTHueckuii cioBapb rymanutapsoro npasa / ®. Byme-Coababe. — M.: MUK, 2004.
— C. 284.



182 MEXJIYHAPOJHOE ITPABO .

C pyroit CTOpOHBI, OKKYHAIVIO C/IefyeT OTINYaTh OT 3aBOEBAHMU TEPPUTO-
pyn. 3aBoeBaHMe IpeAIoaraeT MOTHOe IOfYMHEeHNe MOOeXJeHHOrO MobefuTero,
BJIeKylllee 3a cO0O0J1 KOHel| BOVHBI U IIpeKpalljeHMe CyBepeHNUTeTa MOOeXIEHHOIO
rOCyJapCTBa, MMKBUAALMIO €r0 TOCYLAPCTBEHHO-TIPABOBBIX MHCTUTYTOB. [I/Is1 OKKY-
nanyy, Hao60pOT, XapaKTePHbI COXpPaHEHNE BIACTHBIX CTPYKTYpP (IYCThb faxke B U3-
THaHVM) TOOEXEHHOTO TOCYapCTBa YU MPOJOKEHNEe COIPOTUBIICHNS M BOCHHBIX
eICTBMIT TIPOTUB TOCYHZAPCTBA-OKKyMaHTa. HOpMBI, OTHOCAIMECS K OKKYIAI[UN,
He TNPUMEHAITCA K 3aBOeBaHMIO (TMOKopeHMI0). COOTBETCTBEHHO, eCIM 3aHATHE
TEPPUTOPUM TPOTMBHMKA C/IEyeT 3a IIONHO M 6e30rOBOPOYHOI KAIMTYIIALVEN,
KakK B cay4ae ¢ gamuctckoit lepmannert 8 mas 1945 1., TO MONMHOE TIOYMHEHE Tep-
puTOpUY, IpeKpalljeHNe CYIeCTBOBAHMA apMMUM M IIPABUTENbCTBA, a TAKXKe IIpe-
KpalljeHne Mo0bIX GopM 60pbObI M3MEHSIOT PEXXUM OKKYIAIVN, M IIPaBO OKKYIIa-
1y 6osee He IPYMEHSETC.

Bmecte ¢ TeMm, cOBpeMeHHOe MeEXAYHapOJHOE TyMaHUTapHOe IIPaBO VIC-
XOIUT M3 TIOJIOXKEHMs, COIJIACHO KOTOPOMY IPaBO OKKYIALMM MOXKET He IpUMe-
HATBCS TO/NBKO B TOM CJTy4ae, KOITIA 3aBOEBaHNUeE SABJIAETCA Pe3ylIbTaToM OOpbObI ¢
roCyJapCcTBOM-arpeccopoM. [laHHOe TOIOXKeHMe, B YaCTHOCTY, OBUIO 3apUKCHpPOBa-
HO B offiHOM 13 peuieHuit Hiopubeprckoro tpubyHama. OTBeyass Ha apryMeHT, BbI-
[IBVUHYTBINI OOBUHAEMBIM, YTBEP)K/IABIINMM, YTO Te€pMAHCKMII peiiXx He ObII CBA3aH
HOpMaMJ IIpaBa BOEHHOJ OKKYIallMM B OTHOLICHUV TEPPUTOPMUIl, 3aXBaueHHBIX
Tepmanmeit, Cyn 3asBWI, YTO NOKTPMHA 3aBOEBAHMS He MPUMEHSIETCA K CUTyaLUu
arpeccuBHOI BOVHBL «Ilo MHeHuI0 TprnbyHasa, — oTMe4YaeTcss B IpUTOBOpPE, — B IaH-
HOM C/Iyyae HeT HeOOXOAMMOCTY pellaTh, IPYMeHNMa /iU JOKTPYHA 3aXBaTa... TaM,
I7le 3aBOEBaHME SIB/ISETCSA Pe3yIbTATOM arpecCMBHON BONHbB'. Takum ob6pasom,
MeXIYHapOJZHOe IIPAaBO He IPM3HAeT 3aBOEBAHMEM OTUYXKJEHVE TePPUTOPUM VN
JaCTV TEPPUTOPUN, OCYIIECTBIEHHOE BC/IEACTBYE arpecCUBHONM BOJHBI, OCKOIBKY
3TO mpoTuBopeunt ius contra bellum. 3aBoeBaHMe B mpuMHINIIE MOXET OBITH OCY-
IIeCTBJIEHO JIMIIb TOCY/JapCTBOM, BBICTYTAIONIVIM IPOTUB arpeccopa.

OcHoBHas upes IMpaBa BOCHHOI OKKYIAIVV COCTOUT B TOM, YTOOBI Ha BpeMs
BOOPY)>KEHHOTO KOHQIMKTa COXPAaHUTb Ha OKKYIMPOBAHHBIX TEPPUTOPUSIX status
quo ante — paHee CyIIeCTBOBaBlllee IOJIOXKEHNE, — C TeM, YTOObI obecrieunTh B Oy-
nymeM 6e300/1e3HEHHBINI BO3BPAT TAaKUX TEPPUTOPUIT COOTBETCTBYIOIIEMY TOCY-
mapctBy. CormacHo crarbe 43 'K IV 1907 r., 3aHABIINIT TEPPUTOPUI0 HEIIPUATENTD
00513aH NPUHATD BCe 3aBUCAIINE OT HETO Mepbl K TOMY, 4YTOOBI, HACKOTIBKO 3TO BO3-
MOYXHO, BOCCTAHOBUTDb ¥ 00€CIeYNTb OOIIeCTBEHHBII MOPAJOK M OOIIEeCTBEHHYIO
JKU3HB, U1 TIPY 3TOM OH JJO/DKEH YBa)XkKaTb «CYILECTBYIOIINE B CTPaHe 3aKOHBI, Oy/e K
TOMY BPeMEeHJ He BCTPETUTCSI HEOOMMMOTO IIPEILITCTBISI» .

[’maBHas Lie/b MEXAYHAPOLHOTO I'YMaHUTAPHOTO IIpaBa B YCIIOBUAX BOEHHON
OKKYTIallM}i COCTOUT B MAaKCUMAJIbHOM, C Y9€TOM BOEHHOI HEOOXOAMMOCTH, 3aIINTe
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MIOKPOBUTEIbCTBYEMBIX JINI B YC/IOBMAX, KOTZIa TaKye /NI JINIIEHbl eCTeCTBEHHON
IIOMOIIIY CO CTOPOHBI CBOETO COOCTBEHHOTO TOCYAAPCTBA.

B cBA3M c 9TMM B IIpaBe OKKYITaLlMM MOXXHO BBIJE/INUTb TPU OCHOBHBIE IOPUN-
YecKue MpoobIeMsbl.

1. ITockonmbKy paccMaTpyBaeMBblil MHCTUTYT SBIACTCS YaCTbI0 MeHOyHApoo-
HO20 Mpasa, 37ech, KaKk U B OOJBIIMHCTBE CIy4YaeB HMPVYMEHEHNUs MeXyHapOJHbBIX
HOPM, BO3HMKaeT IpobOjeMa B3aMMOOTHOLIEHMIT MEX/YHapOJHOTO ¥ HallMIOHAJIb-
HOTO IIpaBa, IPMYEM HAIMOHAJIbHOTO IIpaBa KaK MUHMMYM JIBYX TOCYHapCTB — OK-
KYIMPOBAaHHOI'O ¥ OKKYIIMPYIOILETO.

2. [Tpobnema «IIOBMYKHOCTU» CUTYAL[MU, COCTOSIIASI B TOM, YTO OKKYTIAI[IOH-
HBIJI PEXVMM MOKET YCTAaHAB/IMBATbCA U MPEKPAIlaTbCA BO BPEMEHN U B IIPOCTPaH-
CTBE B 3aBUCUMOCTM OT PasBUTUA COOBITUIL. VIHBIMU c/TOBaMu, HEOOXOMMO BCIKMI
pa3 0OOCHOBBIBaTb NPMMEHMMOCTb IIpaBa OKKYIAIMM Ha JAaHHBI IPOMEXYTOK
BpPEeMEHM M K JaHHOI TePPUTOPUMN, TOCKOIBKY OOCTOATE/NTbCTBA MOTYT M3MEHAThHC,
IpUYEM 3a49aCTYI0 BECbMa CTPEMUTEIBHO.

3. VImeroTca TPy[HOCTM B NPMMEHEHUM HOPM IIpaBa BOEHHOJ OKKyIaLNM,
CBA3aHHBIE C pa3HOOOpa3yeM KOHKPETHBIX CUTYAlWil M HeyperyIMpOBaHHOCTHIO
OT/Ie/IbHBIX BOIPOCOB (IIPOOENTbHOCTBIO IIPaBa), a TaKXKe ¢ TeM (AaKTOM, YTO HEKO-
TOpbI€ [IeJICTBYIOIIVE KOHBEHLIVIOHHbIE HOPMBI MEXJyHapOJHOTO T'yMaHUTApHOTO
IpaBa TPYJHO IPUMEHMMBI K OIIpefe/IeHHBIM COBPEMEHHBIM O00CTOSATEIbCTBAM, KO-
TOpble He OBbLIM M3BECTHBI IIpaBy B MOMeHT npuHATKs KonBeHimit. B wactHoCTH,
Havany XX Beka, Korjja IpyHUManach laarckas KOHBEHIMS O 3aKOHaxX M OObIYasx
CYXOITyTHOJ BOJWHBI, ObUIM XapaKTepHBI COBEPLICHHO VHBbIE S5KOHOMMUYECKNE 1 II0-
JUTUYECKUe OTHOLIEHNS, M 9TU OTHOIIEHVS He MEHSUINCh CTONMb OBICTPO, KaK 3TO
VIMEET MECTO CETOfIHSA, CITyCTsA croneTne. COBEpIIEHHO OY€BUIHO, YTO B HBIHEIIHUX
ycnoBusax OyKBaJbHOE TOJNKOBaHME ¥ NPYMeHeH)e HOpM laHHO KoHBeHuym Bpsf
MM peanbHO ocylecTBuMO. OfHAKO, B CBA3M C 3TUM, 3aKOHOMEPEH BOIPOC: B Ka-
KOI1 Mepe CyJ, WIM VIHOV IPaBOIPUMEHNUTENIbHBIA OpraH MOXXeT OTCTYIUTb OT HOPM
KonBeHuym, 4To0BI JaHHOE OTCTYIUIEHNE COOOPa30OBBIBATIOCH M C 0OCTOATENbCTBA-
M1, 1 ¢ ;yxoM KoHBeHIMu, 11, HAKOHELI, C IPaBOM MeXXyHapOJHBIX JOTOBOPOB?

YkazaHHble IpoO/IeMbl IPUCYIINM HE TONBKO IPaBY OKKYIALMM, HO ¥ BCEM
VHCTUTYTaM MEXJYHapOJHOTO I'YMaHUTAapHOTO IpaBa B COBOKYMHOCTH. OgHAKO B
paMKax MCCIeAyeMoro npeaMeTa OCTAaHOBMMCS IMofpobOHee Ha monoxeHusax ['K IV
1907 r. m JKK IV 1949 1, a Takxe Tex HOpM [II1 I, KoTOpble OTHOCATCA K YIIPaB/I€HUIO
TEPPUTOPUAMIY, 3aHATHIMY IPOTUBHUKOM B XOJ]e BOOPY>KEHHOTO KOH(M/IMKTA.

JTaK, OCHOBHOI NPUHLMII MEXAYHApOMHOIO IpaBa B OTHOUIEHUM BOEHHOI
OKKYIIaLlMM — «OKKyIalnus He M3MEHAET CTaTyca OKKYyIMPOBAaHHOM TeppUTO-
pum». /laHHOe IONOXKEHNE PacKpbhIBAETCA, B YACTHOCTY, CAENYIOLVMY KOHKPETH-
3MPYIOIIVIMI IPaBVJIAM.

1. OKKymanus He SABIAETCA aHHEKCMEN 1 He BlIeYeT 3a coOO0ll Iepexofa CyBe-
pEeHMTeTa OKKYIMPOBAHHOTO rocymapcTBa. Ha aTo HeomHOKpaTHO obpaian BHU-
MaHne Coser besomacHoctu OOH B cBA3M C TeppUTOPUAMMU, OKKYIIMPOBAHHBIMU
V3spawnem (1. 2e mpeamOynnl pesomonyy Ne 242 ot 22 Hoa6psa 1967 r.), a Taxke
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no noBopy VpaHo-Vpakckoro koudmkTa (1. 6e mpeam6ynbl pesomronuu Ne 581 ot
24 despans 1986 r.) u Borinbl B KyBeiite (pesomonyst Ne 662 ot 9 aBrycta 1990 r.)™.

2. Ha OKKyNMpPOBaHHBIX TEPPUTOPUAX MPORO/DKAIOT IPUMEHATHCSA 3aKOHBI
OKKYIIMPOBAaHHOTO TOCYHAPCTBA, @ Hace/IeHNe IIPOJO/KAeT UCIIONHATD JOIT BEpPHO-
CTU Jiep>KaBe NPONCXOXKAEHNA. B 4acTHOCTM, YyrOMOBHOE NMPaBO OKKYIIVMPOBAHHOTO
rOCyJjapCcTBa MPORO/DKAET NPUMEHATHCS B OTHOLIEHMM (PAKTOB COTPYZHMYECTBA C
HeTIpusATe/IeM, 9YTO ObIJIO HMOATBEP)K/IEHO PSOM CyHeOHBIX pelleHNIT, BBIHECEHHBIX
o uroraM II muposoit BoitHbl. KpoMe TOro, npopomkaeT [ieficTBOBaTb I'pak[aH-
CKOe IIPaBO: TaK, HAIIPUMep, UMEETCs P CyAeOHBIX MpellefleHTOB 0 HaC/IeCTBEH-
HBIM JIeJIaM, B KOTOPBIX MOTYEPKUBAETCS TAHHOE 0OCTOSITENBCTBO?.

Bonee TOro, MpaBUTENbCTBO OKKYIMMPOBAHHOTO TOCYJAAPCTBA BO BpeMA OKKY-
My MOXKeT IIPUHMMATD 3aKOHBI 1 MHbIEe TIOCTAHOBJICHN, B TOM YVC/Ie B M3THAHUI,
VI 3T 3aKOHBI JIOJDKHBI IIPMMEHSTHCS Ha OKKYHNMpOBaHHON Tepputopum. Ob6s3a-
Te/IbHbIe 3aKOHBI )M ITOCTAHOBJICHMS MOTYT M3[aBaTbCs HaXKe JBVDKEHUEM COIPO-
TUBJIEHNA, OFHAKO JNIIb B TOW Mepe, B KaKOJ 3TO He MPOTUBOPEUNT MEKITYHAPOJ-
HOMY rymaHutapHomy npany. Crarbsa 64 JKK IV 1949 r. ycranaBnmBaeT NpUHIMNII,
COTJIACHO KOTOPOMY 3aKOHOJATe/IbCTBO OKKYIMPOBAHHOI'O T'OCYHAPCTBA «OCTAETCS
B CUJIE, 32 VICKJIIOUEHMEM CTy4aeB, KOIJlJa OHO MOXKET ObITb OTMEHEHO M/IM IPUOCTa-
HOBJICHO OKKyNMpylomeir [lep>kaBoil, ecmu 3TO 3aKOHOAATEIbCTBO IpPENCTaBIAeT
co6011 yrpo3y 0e30macHOCTM OKKymupylomleit [ep)aBbl unu npenamcmeyem npu-
menenuto Hacmosiuseil Konsenyuu (Boigeneno muoit — O. T.)»°. Hampumep, 3akoH
ABHO IpoTyBopeunT KoHBeHUNM, ecmu OH o0bsABIsAeT o6yl Gopmy paboTh Ha
OKKYIIMPYIOIIYIO Jlep>KaBy MPeCTYIIEHNEM.

B To e BpeMmsA OKKymmpymllee ToCyJapcTBO He MOXKET M3MEHATb CTaTyC
JIO/DKHOCTHBIX /NI ¥ CY/iell Ha OKKYIIMPOBAHHOI TePPUTOPUM, @ TAKKe NPUMEHATD
CAaHKIMM K TeM, KTO OTKa3bIBAaeTCA OT BBINOTHEHMs HEKOTOPBIX (yHkumit. ExmH-
CTBEHHOE€, UTO BIIpaBe Cfie/laTh OKKYIAI[MOHHAs BIaCTb — OCBOOOJAUTD OTKAa3bIBAIO-
Iieecs OT BBIIOTTHEHVA TaKMX (QYHKLMIL JIMIO OT 3aHMMAaeMOT TO/DKHOCTA.

3. Okkynupylolee rocyjapcTBO 0653aHO cOOMIONATh IpaBa YeloBeKa, MpH-
9YeM KaK B COOTBETCTBUM C 3aKOHOJIATENbCTBOM ¥ MEXAYHAPONHBIMM COITIAIIEHVIA-
MV OKKYNMPOBAHHOTO FOCYAAPCTBa, TaK ¥ B COOTBETCTBUU CO CBOMM COOCTBEHHBIM
3aKOHOZIATe/TbCTBOM.

4. TIpaBo BOEHHOJI OKKyIaLMM IpefycMaTpyuBaeT BO3MOXXHOCTb HelpUMeHe-
HUA 3aKOHOJATENTbCTBA OKKYIVMPOBAaHHOTO TOCYAApPCTBA, €C/IM TaKoe IpUMEHEeHMe
3aTPYJHEHO «HEONOMVMBIM IIPENATCTBMEM». B CTy4asx, BBI3BAaHHBIX BOCHHOI HE0O0-
XOAVMOCTBIO M TIOffiep>KaHueM OOIeCTBeHHOTO IOPAKa, a TAKKe B Lie/IAX obecrie-
YeHUsA CHAOXKeHMs IIPOJOBOJIBLCTBMEM, 3AIUTBHI KYJIbTYPHBIX LIEHHOCTEN, apeH/Ibl

Opranusauus O6bennHennex Hauwii [aextponnsiii pecype]. — 2007. — Pexkum goctyma: http://www.
un.org/russian. — Jlara goctyna: 19.07.2007.
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HEJBVDKMMOCTH U T. I, OKKYIIMPYIOIas iep>KaBa BIIpaBe IPUHNMMATb COOCTBEHHbIE
3aKOHBI U IHBIE MepBI.

5. OKKynupyloliee TOCyAapCcTBO 0053aHO YBaXkaTh JIOIT BEPHOCTY TPaXKAaH
Ha OKKYNMPOBAaHHBIX TEPPUTOPMUAX. JalpeljeHO MCIIO/NIb30BaTh HAacCeTeHMe OKKY-
NVPOBAHHBIX TEPPUTOPUI B BOEHHBIX IIeIIX IPOTUB COOCTBEHHOTO T'OCYHApCTBA.
B Toxe Bpems BO3MOXXHO IpUBJIEYEHNE /NI, JOCTUTIIMX 18-7meTHEro BO3pacra, K
0O0IIeCTBEHHBIM paboTaM, B TOM 4YMC/Ie ¥ K paboTaM, BBIIIOTHAEMBIM B HYXKJaX OK-
KYNaI[MIOHHOJI apMuM. B nmrepaType oTMeuaeTcs, OJHAKO, YTO OTHeCEeHUe paboT
K OOIIeCTBEHHO-IIO/IE3HBIM VI MMEIOIMM BOEHHOE HasHadyeHMe, K COKaJIeHUIO,
CJIVIIIKOM 4acCTO 3aBUCUT OT CYOBEKTUBHOT'O TOITKOBAHS.

6. 3aIlpelieHo JeNoPTUPOBATh YaCTh HACETEHUA OKKYIVPOBAaHHBIX Teppu-
TOpUIl 3a ee Ipefenbl. Takyke BOCIpeljaeTcsa IepeMelaTh Ha OKKYIVPOBAHHYIO
TEPPUTOPUIO YacTb cBoero Hacemenms (crarbst 49, wactu 1 m 6 KK IV 1949 )b
3a HecoOmoneHne atux obs3arenpcTB CoBer besomacHocTu (pesomouyy Ne 446 n
452 1979 1., Ne 465 1980 1.,497 1981 1., 592 1986 1., 605 1 607 1988 1., 694 1 726 1991 r.,
799 1992 r.) u lenepanbuas accambrmess OOH (pesomouvm 44/48 A, map. 8, e, or
8 mexabps 1989 r. (107-2-41), 45/74 A, map. 8, e, ot 11 gexabps 1990 r. (101-2-43) ne-
OffHOKPATHO ocyxjanu V3panip?.

7. OKKynmpyiolee TOCyapcTBO MMeeT IpaBO CO3JaBaThb Ha OKKYIMPOBaH-
HBIX TEPPUTOPUAX BOEHHbIe TPUOYHAIBI J/IsI PACCMOTPEHMs Jiell O HapyIIeHUN I0-
CTaHOB/IeHMIT, U3KaHHbBIX UM B cooTBeTcTBUM ¢ KK IV 1949 1. (4. 2 cT. 64 u CT. 66).
Opnako KoHBeHIMSA mpepycMaTpuBaeT psf| CIIEIVaNbHbBIX NMPaBuiI (GyHKIMOHUPO-
BaHNA TaKMX CYAOB, B YaCTHOCTH:

— CyZIBI JOJDKHBI OBITD CIELMaNbHO CO3[aHbl HaflIeXXalM 00pasoM Ha OKKY-
HNVPOBAHHBIX TEPPUTOPUSX, HOCUTD HEIIOIUTUYECKIIT BOCHHBII XapaKTep;

— OOBUHSEMBII MOXET ObITh MPUTOBOPEH K CMEPTHON Ka3HU Ha OCHOBAHUU
3aKOHA OKKYINpYIOLIell Iep>KaBbl TONMBKO 32 TsOKKME IPecTyIUIeHN: (LIIOHAX, ce-
pbe3HbIe JVBEPCHOHHBIE aKTBI, a TAKXXe YMBIIIEHHbIE ITPaBOHAPYIIEHM, IIOBIEK-
mue 3a co60J CMepTh OJHOTO VM/IV HECKOTIBKYUX /ML) Y IIPU YC/IOBUM, YTO CMEPTHBIN
IPUTOBOP 32 TaKye IPaBOHAPYIIEHUA HONYCKAICA 3aKOHOM OKKYIMPOBAHHOMN Jep-
YKaBBI 10 HavyajIa OKKYTIaIlVl;

- 000 Bcex fiefax Io/DKHA OBITH M3BeleHa Jlep’kaBa-MIOKPOBUTENbHNUIIA VTN
MKKK, a ux mpenctaBuUTe/lsIM [O/DKHA OBITh MpefoCTaB/ieHa BO3MOXXHOCTb IIPU-
CYTCTBOBATbh Ha CyIeOHOM 3aceTaHN.

PagpemnieHo Takke cO3laBaTh aJIMUHUCTPATUBHBIE OPTaHbI s OOeCIeYeHNs
obmiectBeHHOro nopsinka u 6ezomacHoctu (ct. 43 T'K IV 1907 r.). Takue opraubt
bOpMMPYIOTCS U3 YMC/Ia MECTHOTO HAcCeleHNUs, ¥ B IMPUHIMIE He JJOJDKHBI VICIIONb-
30BaTbCsA 1A 3AIUTHI OKKYINAIL[MOHHOTO peXXuMa. TeM He MeHee, B OIIpele/leHHBIX
CUTyalVsAX JOIYyCKaeTcsA oOpalleHue OKKYNUpYIOUell Hep>KaBbl K HMOMMIVIV OKKY-
NVPOBAHHBIX TEPPUTOPUI C TpeOOBaHMEM OKa3aHMs IIOMOLIY B IpeCeYeHMM Ha-

! JKeneBckasi KoHpeHUHss 1949 r. o 3aluMTe rpaxkIaHCKOro HaceJleHMsi BO BpeMsi BoiHbl // YKenesckue
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IIPaBJIeHHBIX IIPOTUB Hee HEe3aKOHHBIX BOEHHBIX [IEMICTBUII, HAIIpUMep, Halla/leHus
TPOXJAHCKUX JIAL, HAa OKKYHAIL[MIOHHble CMJIBI MM TePPOPUCTUYECKOTO aKTa, CO-
BEPLICHHOTO IPOTUB TPaXKTAHCKMUX /NI OKKYIMPYIOLEro rocypapcrsa. Ha mpak-
THUKe, OJJHAKO, «4aCTO BO3HMKAIOT, TaK CKa3aTh, IIOPOTOBble CUTYaLUV, KOT/Ia CHJIbI
IO TOAJEPKAHMIO MOPsAKAa OKKYINMPOBAaHHOTO TOCY/IapCTBA PUCKYIOT HaBjedb Ha
cebs1 0OBMHEHMS B HapYIIEHUM JOATAa BEPHOCTM B OTHOIIEHM) OKKYIVPOBAHHOIO
rocyflapcTBa... TeopeTnyecky UM He ClIefiyeT BMEHATb B BMHY COTPYAHMYECTBO C
HeIIpusATe/leM B IpecedYeHNN JelICTBUI, ABIAIINXCA HapyILIeHUAMI MeXAyHapog-
HOTO IIpaBa, HO Ha JieJie MHOTZa OBIBaeT TPYAHO IIPOBECTU YETKYIO IPAHUIY MEXIY
3aKOHHBIMI AEICTBISIMHA 1 KO/IAOOPAIMOHN3MOM», — oTMedaeT O. aBup'.

8. Oxkynupylolee TOCySapCcTBO BIIPaBe B3MMAaTb HAJIOTW, Ha/laraTb peKBU3M-
LY, IeHe>KHbIe COOpBI Ha HYX/pl apMuu unn yupasnenns (cT. 48-56 'K IV 1907 r.).
BMmecTe ¢ TeMm, cOBpeMeHHOe COCTOsIHME OOIIEeCTBEHHBIX OTHOLIEHUII HACTOSATENb-
HO TpeOyeT oIpefeNeHHBIX IONPAaBOK K HopMaM KOHBeHIMN, BO BCSAKOM CIIyvae,
HeoOXOVIMO YYUTHIBAaTh COBpEeMEHHOe IOHMMaHMe arpecCUBHON U IPaBOMEPHON
BOJIHBI, KOTOPO€, HECOMHEHHO, CYLIeCTBEHHO OTPaHMYMBaeT IIpaBa arpeccopa B OT-
HOILLIEHNY MMYIEeCTBa, HaXOHALIEToCsA Ha OKKYNMPOBAaHHBIX TeppuTopuax. Kpome
TOTO, KaK yKasal B OfHOM U3 IpuUroBopoB HopHOeprckmit MeX/[yHapOIHBI BOEH-
HBIIT TPUOYHAJI, «COITTACHO 3aKOHAM BOJIHBI, Ha 9KOHOMMKY OKKYIMPOBAHHOI CTpa-
HBI JIOXKATCS TOMBKO PACXOABI IO OKKYIAIMI», U TIPY 3TOM «OHa JIOJDKHA HECTU 9TU
PacXofbl TOBKO B TOJ Mepe, B KaKOJ 3T PacXOAbl COOTBETCTBYIOT ee [9KOHOMMKe
OKKYIIMPOBAHHOI CTPAHBI] BO3MOXXHOCTSIM».

9. OkKynmpyloliee TOCyaapcTBO 005A3aHO yBaXKaTh MMYIIECTBO, HAXOAAIeeCs
Ha OKKynupoBaHHbIX Teppuropuax. Crarba 53 JKK IV 1949 r. npamo sampemjaer
OKKYIUpYIOIIeN JiepkaBe YHUUTOXKATh TI000e MMYIIECTBO, ABJAIINIeeCs VH/VBU-
JlyaJIbHOM MM KOJUIEKTMBHOJM COOCTBEHHOCTBIO, €C/IM 9TO YHUYTOXKEHME He SABJIA-
eTCs1 abCOMIOTHO HEOOXOAMMBIM [IJIsi BOEHHBIX omepanuit’. ViMeeTcss nmuiib orpaHmu-
YeHHOe IIpaBO IPMCBaMBATh MM PEKBM3UPOBATh MMYIECTBO Ha OKKYIMPOBaHHO
TepPUTOPUY, B YACTHOCTM, B KayeCTBe BOeHHBIX Tpodees (4. 1 c¢1. 53 TK IV 1907 1.).
CremyeT OTMETUTb, OFHAKO, YTO IIOHATHME «BOEHHBIX TpodeeB» IIpeTepIiesno 3Ha-
YUTeIbHblE U3MEHEHNA CO BpeMeHM NpuHATHA KoHBeHIMM, ¥ B HacTosAllee BpeM:d
TaKoe IIPaBOo ABJIAETCA CKOpee TUIIOTeTUYECKIIM, HeXKE/IU PeaIbHbIM.

Bo3MOXXHBI peKBUSUIMY JieHeT, POHIOB, JOTITOBBIX TPeOOBaHMIL, CK/IAZOB OpY-
XKW, Mara3yHOB U HEKOTOPBIX MHBIX KaTeTrOpUIi, COCTAB/ANIUX COOCTBEHHOCTD
rOCy/lapCTBa, KOTOPble MOTYT CIY>KUTb I BOEHHBIX Liefieii. OJHAKO COBpEMEHHOE
MeXIYHapOJHOe IIPaBO MCXOAUT U3 TOTO, YTO €C/IM OKKyIauus ObUIa IMpou3BefeHa
B HapyuleHue ius contra bellum, To Takue meicTBMA OKKYNMPYIOIIETO TOCY/apCTBa
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paccMaTpMBAIOTCS KaK HE3aKOHHO MPWYMHEHHBI IepO, ¥ rOCyAapCcTBO, MOBEPT-
IIeecs OKKYIIAIY BIIpaBe TpeOOBaTh BO3MEIICH.

3acmy>KMBaeT OT/[Ie/IBHOTO PACCMOTPEHMs BOIIPOC O CTAaTyce HEKOTOPBIX Ka-
TErOpmil NI B YCIOBUSIX OKKymalmu. Tak, Ha OKKYNMPOBAHHBIX TEPPUTOPUSIIX
IIPOJIOJDKAETCA BOOPYIXKEHHOE CONPOTMBIIEHME. B TO >Xe BpeMs IpaBmMIa MeX[y-
HApOJHOTO TYMaHMTAPHOTO IIpaBa, Kacalollyecs 3aIlMUThl NI B MEXIYHapOJHBIX
BOOPY)KEHHBIX KOHMIMKTaX, AEVICTBYIOT TOMBKO B OTHOLIEHUN JIAL], OAMANAOINX
TIOJl KaTeTOPUIO «IIOKPOBUTEICTBYeMBIX». C 9TOJ TOUKM 3peHMsI OOJIIBI COPOTUB-
JIeHUsI MOTYT PacCMaTPUBAThCs KaK BOEHHOIUIEHHBIE, eC/u COOMoeHbl TpeboBa-
Hus JKeneBckoit koHBeHI[MM 1949 1. 06 obpamennu ¢ BoenHornenHbiMu (KK III),
WIX KaK TPaKFAHCKUe, eC/iU, COOTBETCTBEHHO, IOJ] KaTerOPUI0 BOEHHOIUIEHHBIX
OoHM He nopmnapgaroT. CTaTyc BOEHHOIUIEHHBIX IpefocTaiAeTcs, cormacHo KK III,
JIMIHOMY COCTABY OIIOTYEHUI U TOOPOBONBYECKUX OTPSIOB, «BKIIIOYAs TMYHBIN CO-
CTaB OPraHM30BAHHBIX [IBVDKEHUI CONPOTMBIIEHUS, PUHAMIEKAIINX CTOPOHE, Ha-
XOJSIIeViCs B KOHQIUKTe, M JIeICTBYIOIMX Ha COOCTBEHHON TEpPUTOPUM MM BHE
ee, JaXKe eC/I 9Ta TEPPUTOPUsI OKKYNMPOBAHA, €C/IU 3TU ONOMTYeHUs U JOOPOBO/Ib-
YeCKye OTPSfbl, BK/IIOYasi OPraHM30BaHHbIE IBVDKEHMS CONPOTUBIIEHUS, OTBEYAIOT
HIDKECTIEAYIOLIVIM YCTIOBUSM:

a) MMEIOT BO IVIaBe JINI0, OTBETCTBEHHOE 32 CBOVIX IOYMHEHHBIX;

b) uMeT ompeneneHHBINI M SBCTBEHHO BUAMMBIN U3JAMU OTIUYUTETbHBIN
3HaK;

C) OTKPBITO HOCSIT OPYKIUE;

d) cobmoganT B CBOUX [EICTBUAX 3aKOHBI ¥ 0ObIYay BOHBI»L,

Ecnmu ydYacTHMKM [ABVDKEHWIT CONPOTMBIIEHNS He MOTYT IpeTeH[0BaTh Ha
CTaTyC BOEHHOIUIEHHBIX, OHJM PAacCMaTPUBAIOTCS KaK TPaKIAHCKNE JNLA W VMMEIOT
npaBo Ha obpamenne, npegycmMorpenHoe KK IV 1949 r. IIpu stom, ogHako, cie-
IlyeT VIMeTh B BUAY, YTO, B OT/INYME OT BOCHHOIIICHHBIX, TaKye JIMIa MOJJIeXKaT Ha-
Ka3aHUIO 332 BCe COBEPIIEHHBIE VMU aKThl BOOPY)XEHHOTO compotusienusa. Kpome
TOTO, B OTHOIIEHN) HVUX MOXXET OBITb YCTAaHOBJIEH OCOOBIN peXxuM 6e30macHOCTH,
IPeLYCMOTPEHHBIN CTaTheil 5 JaHHON KOHBEHINN, B YaCTHOCTY, OHU MOTYT OBITH
JIMIIeHBI penocTaBieHHoro KoHBeHImell mpaBa Ha CBsA3b. B TO ke Bpems B xofe
M060T0 YrOlIOBHOTO IIpoliecca TaKye JIMIIA MMEIT BCe HeoOXOquMble TapaHTUN Cy-
nie6HOTO pa3buparenbCTBa.

[pakjaHCKOe Hace/eHVe OKKYIVPOBAHHBIX TEPPUTOPUIT ITONIb3yeTCs 3allju-
To11, rapanTypoBanHo JKK IV 1949 r. m 111 I mo cnenyromym KaTeropuam:

— TPaKIAHCKOe Hace/leHMe OKKYIMPOBaHHON Tepputopun (061jas sammura) —
cratbu 47-77 JKK IV 1949 1., crarbu 68-71 [ITT 13

— Ipak/IJaHCKIe JINIIA, COTepsKallyecs MOJ CTpaXkeil Ha OKKYIMPOBAHHON Tep-
putopun KK IV, ct. 64-77);

JKenepckas KoHBeHLus 1949 r. 06 obpaluienuy ¢ BoeHHONeHHbIMY // YKeHeBcKue KoHBeHIuH OT 12 aB-
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’KepTB MeXKIYHAaPOAHBIX BOOPYKEHHbIX KOH(IMKTOB (poToko. 1) // YKenesckue koHpeHuuu ot 12 aBryc-
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— JIMIIA, HAXOJAIIMECs] BO BJIACTU OfHON M3 cTopoH B KoHbmukre (I I, cT.
72-75);

- rpaxpaHckue uHTepHuposanusle muua (KK IV, ct. 79-135);

— VMHOCTPAHIIBI, O€XXeHIIbI, Iia 6e3 rpakKTaHCTBa, HAXOAAIECs Ha TePPUTO-
PV OLHOJT U3 CTOPOH, y4acTBylomeit B koHpmuKTe KK IV, cT. 35-46);

— sxenyHbl 1 getu (JIT1, cT. 76-78);

— paHeHble U 6ONbHBIE; OepeMeHHbIe JKEHIIVHBI, HOBOPO)X/IEHHbIE ¥ HEMOIII-
HbIe, KOTOpPbIe IIPYPAaBHEHBI K PAaHEHBIM U OONBHBIM C Lieblo obecredenus addex-
tuBHoI 3amuTel (111, cT. 8);

— mepyuyHCckuit tepconan (JKK IV, Pasgen 11, ct. 13-26; 1T I, cT. 8-31);

— IIepCcoHasI ryMaHuTapHbIx opranusanui (II1 1, ct. 71);

— VHBIE ITO/Ib3YIOIIECS 3alUTON JINIIA.

B coorBercTBUM co crarbeit 47 JKK IV 1949 r., mpaBa Npo>XuBaoLMX Ha OKKY-
HNVPOBAHHON TEPPUTOPUM NI} IOTHOCTDIO 3aIUIIAIOTCA MEXIYHaPOLHBIM IIPABOM,
U UX IPaBOBOE IIOJIOXKEHME He MOXKET OBITh M3MEHEHO HU OJHOCTOPOHHUM aKTOM
OKKYINMPYIOIIeil Jiep>KaBbl, HU aHHeKcuell. JIniia, mpo)kuBarole Ha OKKyIMpOBaH-
HOJI TEpPUTOPUN, He BIIPaBe OTKAa3bIBATbCA OT CBOETO CTAaTyca VIN IPaB, IPeSyCcMO-
tpenHbix JKK IV. MexxpyHapogHoe ryMaHUTapHOe MPaBO 3aKperuisieT 00513aHHOCTD
OKKYNMPYIOIIeN Jlep>KaBbl obecrednBarh A/ JieTell, IPOXKMBAOIINX Ha OKKYIPO-
BaHHBIX TEPPUTOPUAX, BOSMOXKHOCTb IOCEIIATh IIKO/Ibl. OKKYyNMpyoOLas gepKaBa
o0s13aHa TakXke obecneyuBaTb HOPMajIbHbIE YCIOBUSA (QYHKIMOHMPOBAHUSA MeNU-
IUHCKUX YYPEX/JeHUI Ha OKKYNMPOBAHHBIX TeppuTopusax. OOIIecTBEHHBI TOpPsI-
IOK JO/DKEH IOAJepKMBATbCA IMPY MOMOLIY MECTHBIX MOonuLeickux cmlr. OKKynu-
pylolas gep>kaBa o6s3aHa 00eCrednTb CHab>KeHVe OKKYNMPOBAHHBIX TEPPUTOPUIL
IPOJOBONIBCTBUEM ¥ MeAVMKAMEHTaMy, a IPU HeOOXOAVIMOCTY PaspelnTb TPEeTbUM
cropoHaMm (Hanpumep, Mexpynapogaomy Komurery KpacHoro Kpecra) ocymecrt-
BJIATH IIOMOIIb.

Takum o6pasoM, OKKynanus sABngercss (GpOpMON MHOCTPAHHOTO TOCIIOACTBA
HaJ| TepPUTOpPMENl CYBEPEHHOTO TOCY/IapCTBa, M 9TOT (PaKT IpefonpefernsieT Hems-
0€XXHOCTb JTOCTaTOYHO CYPOBBIX YCIOBUII JUIs NPOXKMBAIOIIETO0 Ha OKKYIMPOBAaH-
HBIX TEPPUTOPUAX TpaKJaHCKOro HaceneHyusA. OJHAKO HOPMbBI MEXIYHApOJHOTO
TyMaHUTapHOTO IIpaBa BCE K€ IO BO3MOXXHOCTM CMATYAIOT IOJIOKEHUE IOKPOBM-
TENbCTBYEMbIX JIMI], OTPAaHNYMBAs MIpeXze Oecrpee/IbHYI0 BIACTh OKKYNUPYIOLIeit
fep>kaBbl. JleiicTBMA OKKYINALMOHHBIX BIacTell B HacToOsAllee BpeMsA KOHTPONMPY-
I0TCSI TIOCPE[CTBOM CIeLMa/JbHbIX MEXJYHAPOAHbIX MHCTUTYTOB, IIPU3BAHHBIX
obecreunTh IpaBa HOKPOBUTENbCTBYEMBIX JIAL.



