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I.10.H., npodeccop Kadeaphbl MeXTYHAPOAHOTO IIpaBa u
MeXyHapOmHbIX OTHOmeHNT HanmuoHaipHOTO yHUBEpCHUTETA
«Opmecckas HAIMOHAIbHASA PUANYECKAT AKATEMU»,

OPEMIMHA-BOJIOK H.B.

IIaBHDbIN Hay4dHbIi coTpygHuK HUM HanunonanpHoii
aKageMuM NpoOKyparypsl YKpaunsl, LL.M, K.10.H.

KOHLENUMA NPECTYNAEHN

[10 ObWWEMY MEXAYHAPOAHOMY
[TPABY B KOHTEKCTE NMPOBAEMBbI
PETPOAKTMBHOIO NPUMEHEHWUA HOPM
MEXAYHAPOAHOTO YTOAOBHOTIO MPABA

Konuenmus npecTyruieHnii no o6meMy MeXXAyHapogHOMY IpaBy 6asupy-
eTCsl Ha NMpU3HAHMM HEeOOXORVMMOCTY YTOJIOBHO-IIPABOBON 3aIUTHI OCHOBHBIX
o011ie4e/T0BeYeCKX LIEHHOCTEe! BHE 3aBUCUMOCTY OT TOTO, OTPaKeH /I COCTaB
COOTBETCTBYIOUIVIX IIPECTYIVIEHNIA B 3aKOHAX T'OCYAApPCTBa, HA TEPPUTOPUN KO-
TOPOTO OHU COBEpIIEHBI. DTO MOJIOKEHME OTPpaXKeHo B YcTaBe HiopHOeprckoro
TpuOyHaIa, IJje TOBOPUTCA O IOMJISKAINX €r0 IOPUCAUKINY IPeCcTYIUICHNAX
«HE3aBMCHUMO OT TOTO, ABJISINCH /1M 3TU JIeVICTBMA HapyllleHMeM BHYTPEHHETro
IIpaBa CTPaHBbI, I7je OHY OBUIV COBEPIIEHBL, WM HeT» (I «c» CT. 6). IOpucankua
TpuOyHaIa pacIpOCTPaHsANIACh Ha AEVICTBYS, MUMEBIIVE MECTO B IIPOLIJIOM, I 3TO
Tpe6OBalO KOHILIENTYaTbHOTO COIIACOBAHMA C MakcuMoit «nullum crimen, nulla
poena sine praevia lege poenali».

VnpuBuiyanbHas MeX/yHapoAHas YTOJIOBHASA OTBETCTBEHHOCTD ABJIAETCA
OJHUM U3 CPENCTB, KOTOPbIMI MEXIYHAPOJHOE IIPABO CTPEMUTCS IIPOTUBOLEN-
CTBOBAaThb IpPyOBIM HapyIIeHUAM IpaB yenobeka. Kak n3BecTHo, 8 aBrycra 1945 1.
Mexny npasurtenbcTBamy Coroza Cosetcknx Cormammictndeckux Pecny6mnuk,
Coennuennnix llItatoB Amepuxu, CoegunenHoro Koponescrsa Benmmkobpura-
Hyu u CesepHolt VIpmanguu u BpemenHbIM npaButenbctBoM Ppannysckoit Pe-
crry6nvku B JIongone 6bu10 nogmicano Cormamenne «O cyge6HOM mpecenoBa-
HUU Y HAaKa3aHUM I7IaBHBIX BOEHHBIX IIPECTYITHUKOB €BPOIENICKUX CTPAH OCK», K
KOTOPOMY ObUI IpuioxkeH YcraB MexxgyHapopHoro Boennoro TpubyHana.
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Hropub6eprckuiit mpoiiecc nMest CBOeit OCHOBHOI 11e/1bl0 HaKa3aHe JINIL, BU-
HOBHBIX B Pa3BA3BbIBAaHMM BOJHBI M CBSI3AHHBIX C Heil MIPeCTYIUIEHUAX. ITO ObII
CyZ HaJl BUHOBHMKaMI BOJIHBI, 4TO HAIIJIO OTPaXKEHVe y>Ke B CaMOM Ha3BaHUIU
Tpubynana. Kak nsBecTHo, 3amuTHNKM OOBMHAEMBIX B Xofie HiopuOeprckoro
Ipoliecca BBIABUTA/IN Pas/INyHble apTyMEHTDI, B YaCTHOCTM, 3asIB/IS/IN O HasIV-
4MU § OOBMHSEMbIX HEIPEOfONMMOr0 «BHYTPEHHEr0 KOHQIMKTa», BO3HUKAIO-
I[er0 B MX CO3HAHMM ¥3-3a KOHKYPEHIINM ABYX CUCTEM IIpaBa: AeVICTBYIOLIETO
BHYTPM TOCYAAPCTBA 3aKOHOJATENbCTBA Y [IOMOXKEHNUIT MEXX/[YHAPOLHOTO IIPaBa,
[I0-Pa3HOMY OII€HVBAIOIX COBEpIIEHHbIE [esiHNs. [IpyMeHeHeM K paHee CO-
BEepIICHHBIM IIPECTYIUICHUAM YCTAHOB/ICHHBIX IIO3Hee IOPUANYECKON KBasIvi-
duKanuy U yroToBHO-IIPaBOBBIX CAHKIINII HAPYIIAETCS 3aIPeT PeTPOAKTUBHOTO
IpYIMEeHEHVs] HOPM YTOIOBHOTO IIpaBa.

[l onpoBep>KeHMsT apIyMEHTOB 3alUThI B cBoeM mpuroope TpubyHan
OIVPAZICsl Ha TEOPUIO, COITIACHO KOTOPON IPeCcTyI/IeHNs, OTHECEHHbIe K ero
IOPUCAVKIY, PACCMAaTPUBAINCh KaK MPECTYIUIEHNs [0 00IIeMy MeX/yHapOa-
HOMY IIpaBY, CyLeCTBOBABINE 3a/I0/IT0 JIO IPUHATYUA YcTaBa U Havana HiopH-
6eprckoro mporiecca. Hapsiiy ¢ BoeHHBIMM MIPECTYIUIEHUSAMI, 3aMPeIeHHOCTh
KOTOPBIX C TOYKY 3pEHN:A 00I1IeT0 MeXAYHAPOJHOTO IIpaBa 0COOBIX BO3PasKEHMIT
He BBI3bIBaJIa, TpuOyHa/m 0OBbABWI O CYIECTBOBAHUY JABYX OTHOCKUTETBHO HO-
BBIX BUJIOB IIPECTYIUICHMII 10 MEXJYHAPOJXHOMY IIpaBy — IPeCTYIIEHWIT IpPO-
TUB MMpa U MPECTYIUICHNII IPOTUB YeT0BeYHOCTH. CUnTast, 4TO BCEOOLTHOCTD 1
CIIa IPUHIIAIIOB MEXX/[YHApOJHOTO IIpaBa MPUCYIIY CaMoii ero npupozpe, Tpuoby-
HaJI yTBEPIXKAAJT, YTO C TOUKM 3PEHNSI OCHOBHOI Uyiey 00Iero Me>KAYHaPOJHOTO
IpaBa 3aBeZOMO IPECTYIIHBIMY SIB/IAIOTCS AEVICTBIUS, KOTOPble HAPYLIAIOT MHTe-
pecsl, 3amuiiaeMble MeXAyHapoxHbIM IpaBoM'. Takum obpasom, Hropenbepr-
CKVM MpELefIeHTOM MEX/YHAPOJHOe MPaBO Peann30Bag0 CBOI COOCTBEHHYIO
KOHIICTIIIVIO MEX/YHapOJZHOIO IpeCcTyIUIeHUA. B Ipefesax MeX/[yHapOZHOTO
IpaBa CTajla pasBUBATLCA CUCTEMa HOPM, IIPEOJOJIeBAIONIas OTPAHNYEHHOCTD
HAI[MOHAJIPHOTO IIPaBa, MMEIOIIasl CBOJl MeXaHM3M KPVMMHAIU3ALUM M MeXa-
HM3M NIPaBOCY/US, TO €CTh CUCTEMa, YCTAHAB/IMBAIOIIAs IPECTYIHOCTD JAesHUS
VI HOJ[YMHSIONIAsl €T0 CBOET IOPUCAUKIIL.

Tesuc, cornmacHO KOTOPOMY BCe IPeCTYIUIeHMs, MHKPUMUHIPOBABII/ECS
0OBMHSIEMBIM, SIB/ISINCH IPECTYIIEHWSIMHA 110 001eMy MeX/[YHApOZHOMY IIpa-
BY, CTaJ1 OCHOBHBIM ITOCTY/IATOM HIOPEHOEPTCKOIT KOHIIETIIINN, BCKOPe HallleIIert
CBOe pasBuTHe B IpUroBope Tokmitckoro TpubyHata. ITOT Te3UC OKA3a/ICsA BeCh-
Ma yA3BMMBIM ¥ TIOCTY>KII TIOBOZIOM It OCTPBIX Auckyccuit. [Tosunysa Hioph-
Geprckoro TpubyHaa HallIa MOAAEPXKKY Y MHOTYX Y4€HBIX, KOTOpbIe OTpUIia-
M Kakoe OBl TO HM ObUIO HapyIIeH)e UM IPUHINIIOB «ex post facto» u «nullum
crimen, nulla poena sine lege». Taxk, K. PaiiT, kareropmdeckn 3asiBJIsiI, YTO «MEX-
[lyHapOJHOe IPaBO COfEPKANo 3aIpeT Ha AEVCTBUSA, IepedlC/IeHHble B YCTa-

' HropuOeprckuii mporiece Hajl IIaBHBIME HEMEIIKMMHU BOCHHBIME TIpecTymHuKaMu: CO. MaTepHaion

B cemu ToMmax — 1. 7. — M., 1961. — C. 363.



o PaszBurne OTOENTbHBIX OTpaCHeI?I N MHCTUTYTOB MEXAYHApPOJHOTIO IIpaBa 191

Be, 3aJI0JITO JIO TOTO, KaK MHKPYMUHYUpPYyeMble IPeCTYIUIeHNsI OblIY COBEpIIEHbI
nopcyauMbIMu»'. CBA3BIBasA cofiepyKaHye NpuHOVIa «nullum crimen sine lege»
0COOEHHOCTSIMM MEX/IYHapOJHOTO IIpaBa, M3BECTHBIN OENbIMIICKUIT YUeHbI
C. [nasep mmcai, 4To MeX/JyHapOZHOE YTOJIOBHOE IIPaBo OepeT cBoe HaYasIo U3
MEXIYHapOHOTO ITPAaBOCO3HAHMS U 3allMIaeT BaKHbIe MHTEPeCHl, o01me sl
MHOTMX TOCY[JapCTB, B CBS3M C YeM OCHOBHOII 3aII0BebI0 3aKOHHOCTHU B cdepe
MeXIYHapOJHOTO YTOJIOBHOTO IIpaBa sIB/IsIeTCs O0jiee MMPOKMIL, B €CTECTBEHHO-
IIPAaBOBOM CMBICTIE CHOPMYIMPOBAHHBIN IPUHIINIL: «HET IIPECTYIUIeHNs 6e3 yKa-
3aHMA Ha TO B paBe (nullum crimen sine iura)»>.

CcpUIKM Ha PeTPOAKTUBHOE IIPYMEHEHNe YTOIOBHOTO IIpaBa CTaIN OFHOI
U3 MPUYMH JOKTPUHAIbHOTO oTpuuanus Hiopubeprckoro npeneneHta. Bonpoc
O TOM, ABJIAJIOCH iU NpUHATHE JIOHOHCKOTO coramieHusa u YcraBa Mex/yHa-
POZHOTO BOEHHOTO TpUOYyHaIa akTOM IIPaBOTBOPYECTBA, TO €CTh COfep)Kalu JIn
OHU HOBBIE IIPAaBOBbIe HOPMBI, KOTOPBIE OBUIM IPUMEHEHBI K COOBITUAM, VIMEB-
MM MECTO JI0 MX IPUHATHS, 10 CUX IIOP He HallleJl OfHO3HaYHOTro pemeHus. Kak
cripaBenBo 3aMeTun B.-b. CaiiMoHc, caM (pakT cTONb pesKux mpOTUBOpeUNit
Cpeny Y4eHBIX-IOpUCTOB IaeT OCHOBaHUe II0/IaraTh, YTO, B JIyYLIeM CITydae, MOX-
HO TOBOPUTb IMIIb 06 OrpaHMYeHHOM IPU3HAHWUM IIOHATYS IPECTYIIEHNUI IIPO-
TUB MMpa KaK IPeCcTYIUICHMII 110 MeX/[yHapoHOoMY mpaBy’. [To aBToputeTHOMY
mHeHuto V. V. Jlykaiyka, crefyeT NpusHaTh HapylleHue MPUHLIKUIIOB «nillum
crimen sine lege» 1 «ex post facto», 0cO6EHHO B TOM, YTO Kacajochb OOBMHEHNI B
HpPECTYIUICHUM arpecCUI: «II0 KpaliHeil Mepe, B OTHOLIEHUN OTBETCTBEHHOCTHU
OT/Ie/IbHBIX JINI] 33 MPECTYIUIEHUs IPOTUB MUPA, Tep>KaBbl, Hopanucasiue JIoH-
JIOHCKO€ COIVIAllIeHNe, CKOpee CO3aIyl HOBBIE, a He IPYMEHVIN CYIeCTBOBaB-
IIVie HOPMBI ITpaBa»™.

BesycnoBHO, JOBOJBI YYEHBIX, YCMAaTPUBAIOLIMX B mo3uiuy TpubyHasna
HEKOTOpOe HapylleHVe IPUHIUIOB «nillum crimen sine lege» m «ex post facto»,
MIMEIOT TI07] 00011 cepbe3Hble OCHOBaHMs. BMmecTe ¢ TeM, 04€BUIHO, YTO BOIIM-
IolIMie 37I0fiesIHIsI, COBEepIeHHbIe BO BpeMsi BTOPOI MMPOBOIl BOIHBI, HE MOT-
MM OCTaThcsl 6e3HaKa3aHHbIMU. AnbTepHaTBHON HiopHOeprckomy TpmbyHamy
Obuta BHecyneOHas pacrpaBa. PacripocTpaHeHme ero opucaukium TpubyHama
Ha COOBITYSI, UMEBIIINE MECTO IO IIPUHATHS €r0 YCTaBa, IIPUBEIO K 00paleHI o
CIIpaBeIIMBOIO BO3Me3[usA B PyC/Io IpaBocyausa. Buaumo, ciepyer mpusHaTh,
YTO 9TO OBII C/Iy4ail peTPOaKTUBHOIO IIPMMeHEeHNsI IIPaBa, HO IIPaBO BCETfa Iyd-
e GecripaBus, a IPaBOCY/Ue, TaXKe «IIPABOCYAMe ObennTenei» — MpeIouT-

' Turt. mo: HropHOeprekuii nmporiecc: npaBo npoTus BoiiHbl U darmmsma / O1B. pen. U.A. Jlensx, ..
Jlykamyk. — M., 1995. — C. 52-53.

Hut. no: Jlensx M.A. HamucTckue npecTynHUKH U cyfeOHas npaktuka B ®PT. — M., 1973 — C. 13.
3 CaiimoHc B.-b. OcHoBanus ropucaukimn MexayHapoasoro Boennoro Tpubynana // HropuOepr-
CKHIA TIpoliecc: mpaBo MpOTUB BoMHbI U (hammsma / Ots. pen. M.A. Jlensax, N.W. Jlykamyk. — M.,
1995. - C. 54.

HropuOeprckuii mporiecc: npaBo npoTuB BoiHbI U pamusma / OtB. pea. M. A. Jlensx, N.W. Jlykamyk.
-M.,, 1995. - C. 117, 258-259.
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Te/IbHeN pacnpasbl. J. bpoyHnm cipaBefnBo 3aMevaeT, UTO €C/IN U CYIeCTBYIOT
COMHEHMsI OTHOCUTETIBHO TOTO, OBIIV /I OHM OOIIVIM MEX/[yHapOTHBIM IIPaBOM
0o 1945 1. TO, «<KaKOBO OBl HU OBIZIO COCTOSIHME npasa B 1945 1., IO/IO)KEHUA CT.
6 YcraBa HiopHOeprckoro TpubyHana BIIOCTIEACTBUM CTIM COCTAaBHON YacThIO
00111eT0 MeXXTYHAaPOIHOTO IIpaBax’.

ITocne oxoHuaHusA Bropoit Muposoit BoitHbl B pamkax OOH navdasach pa-
6oTa o KopmMduKanUy NpecTyIUIeHUI POTUB MMpa U 6€30IacCHOCTH YesioBe-
gyecTBa. leHepanbHaa Accambnes OOH Ha mepBoili e cBOeV ceccuy MPUHATA
pesomonmio 95 (I) ot 11 mexabps 1946 r. «IlofTBepKAeHME IPUHIUIIOB MEX/Y-
HAapOJHOTO IIpaBa, IpM3HaHHBIX YcTaBoM Hiopu6eprckoro TpuOynama», KoTo-
poli moATBepANIa NMPUHIVIIBI MEXAYHAPOJHOTO IIpaBa, IpU3HaHHbIE YCTaBOM
Hriopu6eprckoro TpubyHana u Harefime BeIpakeHue B pelieHny TpubyHaina.
B 1950 r. Komuccnsa MexxIyHapOIHOTO IIpaBa IPUHAIA U IIpecTaBuIa lenepab-
Hoit Accambrnee OOH «IIpMHIMITBI MEXXAYHAPOJHOTO MpaBa, IPU3HAHHbIE CTa-
TyToM HIopHOeprckoro TpubyHana u Haulefle BbIpakeHue B PelIeHNN 3TOTO
TpubyHaar. VIcXons 13 TOro, 4To «BCAKOE N0, COBEPILIVBILIEe KaKoe-m10o aeit-
CTBUE, IPU3HABAEMOE, COITTACHO MEXJyHAapPOSHOMY IIPaBy, IPECTYIUIEHUEM, He-
CeT 3a HEer0 OTBETCTBEHHOCTDb ¥ MOIJISKUT HaKa3aHuio» (mpuHuu I), mpoBo3r-
JIAIIaJIOCh, YTO TO OOCTOATENbCTBO, YTO 110 BHYTPEHHEMY IIPaBy He YCTaHOB/ICHO
HaKas3aHMA 3a Kakoe-1mbo JeiicTBue, IIPU3HaBaeMoe, COITIACHO MEX/[yHapOTHO-
MY IIpaBy, IPeCTYIIEHMEM, He OCBOOOK/JaeT JINI0, COBEPIIUBIIEE 9TO IEiCTBHE,
OT OTBETCTBEHHOCTH 10 MEXYHAapPOLZHOMY NpaBy» (mpuHiun II).

B mocTHIOpHOEPrCKUII Iepuof KOHIENIVA «IPecTYIUIEHUI o obmeMy
MEXIYHapOJHOMY IIpaBy» IIMPOKO INPUMEHANACh HAIMOHAJIbHBIMU CYaMU
PV PAacCMOTPEHUM MMM Jiell IO OOBMHEHMIO HAIMCTCKUX NPEeCTYIHUKOB. B
3HAYUTETbHOI CTENeHN, OHa ObIIa BOCTpeOOBaHA MMEHHO C I[€/IbI0 COTIacOBa-
HYA ¢ IpyHUMIaMu «nullum crimen sine lege» u «ex post facto». [Insa o6ocHoBa-
HIA PacIpOCTpPaHEHUs CBOeil IOPUCAUKLINM Ha JesHNsA, He IIPU3HaBaBIIMeCs
IIPeCTYIHBIMY 10 YTOIOBHOMY BHY TPUTOCYJAPCTBEHHOMY IIPaBY, Hal[MIOHA/Ib-
Hble CYZABL [ie/lajii CCbUIKM Ha aBTOPUTET MEXAYHAapOAHOTo IpaBa. Tak, Ame-
PUKAHCKMIT BOEHHBIN TPUOYHA/ B IPUTOBOPE I10 Jle/Ty O KapaTe/lbHbIX OTPs/aX
(mporecc Ne 2), oTBepr Te3uc 3alUThl O HIPOTUBOIPAaBHOCTY 3aKoHa Ne 10 Co-
103Horo KontponbHoro CoBeTa, KOTOPBI OHA OIIpefiessa Kak ex post facto law,
U 3aABWJI, YTO 9TOT 3aKOH, TaK XKe, KaK 1 YcraB Mexgynapognoro Boennoro
TpubyHnaa, mpefcTaBAeT BBIpaXXeHe yKe JeJICTBOBABIIETO K 9TOMY BpeMeHN
MEXYHapOJHOTO IIpaBa °.

Y6enuTenbHOe IOATBEP)K/IeHNEe pacCMaTpyBaeMasi KOHIIEIIVA TIOTydniIa B
KonBeHnum o npegynpe>xxpeHnn NpecTyIIeHNA reHoLya ¥ HaKa3aHUM 33 HEero
oT 9 nexkabps 1948 r., kKoTopas BBIfieNIeT TEHOLU B CAMOCTOSTEIbHOE MEX[Y-
HapopHoe npectyiyienne. [IpuBnedeHne K yroloBHOM OTBETCTBEHHOCTU M Ha-

1

Bpoynnu S1. MexnyHaponHoe npaBo. Kaura 2. — M., 1977. — C. 255.
2 Jlemsix U.A. HanmcTckue npecTymHUKY U cyneOHas npaktika B OPI— C. 31.
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Ka3aHle NI, BWHOBHBIX B COBEPIIEHNN aKTOB Te€HOIM/IA, IPEJICTABIIsET COOO0I
TpeboBaHMEe 00Ier0 MEeXAYHAPOJHOTO IpaBa, 00:A3aTeTBHOTO I BCEX T'OCY-
[lapCTB, BHE 3aBUCUMOCTH OT UX y4acTis B KonBeHuym. Takoil BBIBOJ], B YaCTHO-
CTH, C/IeffyeT M3 KOHCY/IbTATVBHOIO 3aK/modeHus MexxgyHapopHoro cyma «Oro-
BOpKY K KOHBeHI[MN 0 IpeaypesxeHNnN PeCcTyIIeHNs TeHOLMIa M HaKa3aHUN
3a HEro», COIIACHO KOTOPOMY TOCYAapCTBa IO/DKHBI HaKa3bIBaTh /NI, BUHOBHBIX
B aKTax IeHOIN/a, He3aBUCUMO OT TOTO, SIBJISIIOTCS /I COOTBETCTBYIOLIVIE TOCY-
flapcTBa y4acTHMKaMy faHHOV KoHBeHuym. MeXyHapOSHBIN CYJ BbICKa3all
cnepyomye coobpaxenns: «[Ipuunnel pazpaborky KoHBeHIMM oTpa)karoT Ha-
mepenne Opranusanyy O6benyHeHHBIX Hanmit ocyauTh M IMOKapaTh TeHOLV
KaK «IIpeCcTyIUIeH)e 110 MEeXAYHapOJHOMY IIpaBY», IIOfipasyMeBalolee OTKa3 B
IpVM3HAHNMY [TpaBa Ha CYIIeCTBOBaHIE IIe/IbIX Ye/TOBEYEeCKIX I'PYIII, OTKa3, KOTO-
PBIIl OCKOPOJIsieT YelIOBEYEeCKYIO COBECTD, B/IeUeT OO/IbIIINe TOTePU [iIsl YeloBe-
4ecTBa 1 IPOTMBOPEYUT HPABCTBEHHOMY 3aKOHY, IyXy U uensim OpraHusannun
O6rpennuennsix Haumit (pesomronus 96 (1) lenepanbuoit Accambrien. 11 meka-
Opst 1946 1.). DTa KOHLENIVA NPUBOANUT K IEPBOMY CJIeICTBUIO: IIPUHIIVIIBI, Ha
KOTOPbIX OCHOBaHa KoOHBeHIMs, SIBJISIIOTCSA NMPUHIMIAMM, TPU3HAHHBIMU IU-
BIIM30BaHHBIMU HAIMsAMU 00sI3aTEIbHBIMU I TOCYAPCTB JaXke BHE BCAKOI
KOHBEHIIVIOHHOJ cBsI3M»'. CO CChIIKOIT Ha 001jee MeXIYHapOLHOe IpaBo Mex-
nyHapopuslit cyn OOH npusHait, 4To 3ampeT reHoIya SABISAETCSA YHUBEPCATb-
HOJI HOPMOJ MeX/TyHapogHoro npasa (universal rules of international law)*.

B aTOM KOHTEKCTe Henb3sl He YIOMIHYTb KIaccudeckoe jieno A. JiixMaHa
(Attorney-General of the Government of Israel v. Eichmann, 1961), B KOTOpOM OT-
HeCeHMe U3PaVIbCKVIMM CyaMy BOCHHBIX IPeCTYIUIEHNIT Y IPeCcTyIUIeHNI IIPOo-
TUB YeJIOBEYHOCTY K CBOEN IOPUCAMUKIINY OBUIO 0OIIeNpU3HAHHO, HECMOTPS Ha
TO, YTO 3TU NPECTYIJIEHNUs ObIIM COBeplIeHHB! B EBporle nmuijamu, KoTopble He
ObUTK rpakgaHamu V3pansis, Bo BpeMsi BTOPOI MUPOBOIL BOIIHBL, Korfa V3panip
elle He CyllecTBOBaI’. A. JiIXMaHy OBIIO IIpebsABICHO OOBMHEHNE Ha OCHOBA-
HIY 3aKOHA O HaKa3aHMM HAIVICTCKUX IPECTYITHUKOB 1 UIX TOCOOHMKOB OT 1 aB-
rycta 1950 I. ¥ COOTBETCTBYIOIMX CTaTel IeiicTBYIOIero B V3pane yromoBHOro
Kozekca. [IpuroBop, mpusHaOIMii €ro BUHOBHBIM B BOEHHBIX IPECTYIUICHMSIX,
HNPECTYIUIEHUSIX TPOTUB YeTOBeYeCTBA M €BPENICKOrO Hapofia, COBEpIIEHHBIX
B IIepMOJ] HALMCTCKOTO PeXVMa, OblI BbiHeceH 13 mexabps 1961 r. Okpys>xHOI
cyn Vlepycanuma KOHCTAaTMPOBaJ, YTO YTOTOBHOE 3aKOHOIATENbCTBO VI3panmss,
Ha OCHOBaHIM KOTOPOro JVIXMaHy ObITIO IpeNbsIBIeHO 0OBMHEHNE, BK/TIOYAJIO B
ce6s yHMBepcanibHbIe HOPMbI MeXXAYHApOLHOTO Ipasa. [IpecTymienns, KoTopbre
BMEHSIVCh B BMHY, HAaHEC/IM yAap MO BCEMY YeTOBEYECTBY, TOTPSCIN COBECTD

HropuOeprckuii mporecc: npaBo NpoTHB BoWHBI U (pammsma. — C. 172-173.

Barcelona Traction, ICJ Reports (1970); Case concerning application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia
(Serbia and Montenegro)), Preliminary Objections, ICJ Reports (1996).

Cwm.nmonpobuee: Mananuyk [1. Beryn mo MikHapomHoro npasa 3a Eiikxepctom. BumanHs chome,
nepepobnene: Ilep. 3 anrt. — Xapkis, 2000. — C. 169.
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HAIVI U JO/DKHBI pacCMAaTPUBATBHCS KaK Cepbe3Hble HAPYIIEHNUA IPOTUB MEX/Y-
HapopHoro npasa (delicta juris gentium)'.

Cpenu Ipyrux fen, ChITPaBIUIVX 3aMETHYIO POJIb B CTAHOBJICHMV KOHIIEII-
IV TIPeCTYIIEHNII TI0 00IIeMy MeXAYHApOJHOMY IIPaBy, MOXeT OBITh Ha3BaHO
paccmarpuBasiieecss Bo OpaHIuy feno no 0OBMHEHNIO HAIMCTCKOTO IPECTYII-
Huka K. Bap6we (Federation Nationale de Deportes et Internes Resistants v. Barbie).
B nocranosnenun ot 8 utonst 1983 r. O6BuHUTeNbHAST KaMepa ATNeUIAIMIOHHO-
ro cyna B JIMoHe 3asB/IEHO, YTO «II0 CBOEMY XapaKTepy IPeCcTYIUIeHUs IPOTUB
Ye/I0BEYHOCTA... He HaXOIATCA B cepe JIefiCTBMS TONMBKO PPAHIY3CKOTO YTOIOB-
HOTO IIPaBa, HO TAKXKe ¥ MEX/[YHAPOSHOTO YTOJIOBHOTO IIPaBOIIOPSA/IKA, KOTOPO-
MY TOCYZapCTBEHHOE ITOHATHE T'PAaHNUI] U IPOU3BOJHBIE OT HETO CIIelVaTbHbIe
HOPMBI COBEPILICHHO YY>K/IbI»>.

Kak Buaum, ¢popMupoBaHye MOHATUA MEXAYHAPOZHOTO IPECTYIICHMS
KaK IIPeCcTYIIEHN 110 001[eMy MeXXAYHapOHOMY IIPaBy B 3HAYMTE/IbHON CTeIle-
HU OBIIO COTIPSIKEHO C KOHKPETHBIMU MCTOPUIECKUMU COOBITUSIMY U OTOX/IECT-
BJIAJIOCH CO 37I0JEAHUAMUI BTOPOJ MUPOBOJ BOVIHBI. YTOJIOBHOE IIPECIeJOBAHME
HaIJICTOB VIME/IO VMICTOPUKO-BOCIIUTATENbHBIN M WIEOMOTMYECKII TTOATEKCT U
OBbUIO NMPU3BAHO CITY>KUTh BO3Me3[VeM MPEeCTYIHUKAM — IPeICTaBUTESIM II0-
Oe>XX[IeHHOJI CTOPOHBIL. B cyeOHBIX Ipolieccax 110 9TUM JiefiaM Jo0po 1 3710 ObIIn
4eTKO UAECHTUUIMPOBAHBI ¥ OYePUEHBI °.

Bornee yem uepes 60 et mocne okoH4aHuss Hiopabeprckoro mpoiiecca cos-
JlaHHAasI IM IIPaBOBask KOHCTPYKIVA OblIa IPYMEHeHa K To0euTe/IsIM BO BTOPOI
MMPOBOIJI BOJIHE U TIO/Ty4YnIa OlleHKy EBporieiickoro cyna o npaBam 4eoBeKa B
KOHTEKCTe OIIeHKU COOMIofieHnsi CT. 7 EBpOIeiicKoil KOHBEHIINY MIPaB Ye/loBeKa
Y1 OCHOBHBIX CBOOOJI, KOTOpPasi, B YMCJIe IPOYEro, TOBOPUT O TOM, YTO «HUKTO He
MOYXeT OBITh ITPY3HAH BMHOBHBIM B COBEPILIEHNM KaKOTO-/IMO0 YTOJIOBHOTO IIpe-
CTYIUIEHUs BC/IECTBYUE KaKOTO-TN00 JeiicTBUs My 6e3[eiicTBMsI, KOTOpoe CO-
I7IACHO JIeVICTBOBABIIIEMY B MOMEHT €TO COBEpIIeHNA BHYTPEHHEMY VM/IN MEX/Y-
HapOJHOMY IIPaBY He ABJIA/IOCH YTOJIOBHBIM IIPECTYIUICHUEM».

B pemenuyu mo BOIpOCy O HPUEMIEMOCTH >Xano0, MpemcTaBIeHHBIX
A. Konbkom un I1. Kucnbim npotus 9ctonny, EBponerickuii Cyz 1o mpasaM 4eso-
BeKa cYesl 6eCIIOYBEHHBIMU YTBEP)K/ICHA 3asIBUTETIEN O TOM, YTO VX JIeVICTBS He
SBJISUIACDH IPECTYIVIEHUAMIY IIPOTYB Ye/IOBEYHOCTY B MOMEHT MX COBEPIICHNS, U
3asBIJI, YTO HE BUIUT OCHOBAHUI CTaBUTh O], COMHEHNE «TOTKOBaHME U MPU-
MeHeHJe BHYTPEHHET0 3aKOHOIATeNIbCTBA, CIe/TAHHBIE B 9CTOHCKIIX CY/IaX B CBETE
COOTBETCTBYOIINX HOPM MEX/YHapOIHOTO IpaBa». B cuy atoro Cypn 06
YKaIoOblI HellpreM/IeMbIMY Ha OCHOBaHMu CT. 35 (4. 3, 4) KonBennym®.

! Harris D.J. Cases and Materials on International Law. 5th ed., — 1998. — P. 280-288.

2 Tomnep D. JlelicTBHEe B IMPOCTPAHCTBE HOPMBI 00 oTBeTcTBeHHOCTH // HropuOeprekuii mporecc:
npaBo NpoTHB BOMHEI U (hammzma / OtB. pen. U.A. Jlenax, M.U. Jlykamyk. — M., 1995. — C. 103.

3 Simpson G.J. War Crimes: A Critical Introduction // The Law of the War Crimes / Ed. by

T.L.H. McCormack and G.J.Simpson. — London, Boston, 1997. — P. 24,

European Court of Human Rights. Decision on the case Kolk and Kislyiy v. Estonia: Non-

Applicability of Statutory Limitations to Crimes against Humanity.
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A. Konpk un I1. Kucneii 6summn ocy>xaensl 10 oktsa6ps 2003 1. Caapeckum
Ye3qHBIM Cy[JOM B NPECTYIUIEHUAX NIPOTUB Y€TOBEYHOCTU 3a JEICTBUA, COBEp-
nIeHHble B 1949 T. Ha OCHOBaHMM YTOJIOBHOTO 3aKOHOJATE/IBCTBO JCTOHMM 90-X
TOfIOB CO CCBUIKOV Ha MEXJYHapOJHO-IIpaBoBble HOpMbI. A. Ko/lbK crny>xuin B
yKasaHHoe BpeM: B [ocynapcTBeHHOM MuHKcTepcTBe besonacHocTt 9CTOHCKOI
CCP. Cyp cuen moKa3aHHBIM, YTO OH Y4aCTBOBaJI B IIOATOTOBKE OIl€paljii 110 Jie-
noptauyu «IIpuboi» ¥ cocTaBMUI HOKYMEHTBI /IS JENOPTALVM BeCATH CeMelt;
chenas npemIoXKenne o genoprauuu 27 nun,. Ilocne ocymecTsnenns onepannun
1o genopranum 25 Mapra 1949 r., Konbk cocTaBmi JOKyMEHTBI, KaCaroLecs Jie-
noprauuu. I1. Kucneiin cny>xun B yKasaHHOe BpeMs MHCIIEKTOpOM B MuHucTep-
CTBe BHYTpeHHUX Jien1 DcToHcKol CCP. 25 mapTa 1949 r., ABnAACh Ha4aIbHUKOM
CIIEIMa/IbHOTO OTPAMA, OH YYaCTBOBA/I B JENOPTALMN OFHONM CEMbM, 3aIIOTHIAT
aHKeTY, KacalolllYIOCs 9TONM CeMbM ¥ OPTaHM30BaJI AEIOPTALMIO YeThIpeX N1, 3a-
mmTHYK A. Konbka 1 I1. Kmcnoro nogasn anenAnyio Ha IpUroBop Yes3gHOTo Cyzia
TanmuuaHckoMmy OkpyxHOMY cyny. 27 ssHBapa 2004 r. TammuaHCcKNit OKpy>KHOI
CYJ, OCTaBWJI pellleHre Ye3THOTo cyzia 6e3 usmeHeHnsA. OKpy>KHOI CyI OTMETII,
YTO IPECTYIUIEHNA IIPOTUB Ye/IoBeYeCTBa HaKadyeMbl HE3aBJMCHMO OT BpeMEHU
COBEPILEHNA IPECTYIUIEHN, COCIABIINCD Ha YcTaB MexxpyHapogaoro Boennoro
TpubyHasna (ct. 6 «c» ) u pesomonyio OOH Ne 95 ot 11 gexabps 1946 r. Oxpyx-
Holi Cyj mpuiles K BbIBOALY, YTO 3aIIO/IHEHNME JOKYMEHTOB O JIENIOPTALINN, BbI-
BO3 JIIOfiell 13 CBOUX JOMOB U Ilepefjaya MX Ha KOpabib, IpefHasHaYeHHBII I
JENOopTaln, CIEAyeT pacCMaTPUBaTh B KOHTEKCTE OIEpalvy II0 JeropTalum
«ITpnboit» kak yuactue A. Kompka u I1. Kucmoro B MacrabHOM HallaieHUM IIPO-
TUB I'PaKAHCKOTO HaCEeJIeHMA.

B cBoux saasnennax B EBpomeiickuit cyz 1mo npasam 4yenmoBeka A. Kombk
u I1. Kucnblit yTBepxami, 4To 0OBMHEHME B COBEPIICHNN IPeCTYIJIEHNIT IIPO-
TUB 4e/I0OBEYHOCTV ObIJIO OCHOBAHO Ha PETPOCIEKTUBHOM IIpMMEHEeHMe HOpPM
YTOJIOBHOTO IIpaBa. AKTBI, COBepIlIeHHble MMM B 1949 ., He ObIIM mpecTyIie-
HUAMY IPOTUB YEJIOBEYHOCTI B COOTBETCTBIM C MEXTYHAPOLHBIM IIPAaBOM TOTO
BpeMeHI. B paccmarpmBaemoe BpeMsA Ha TeppUTOPUM ICTOHUU NPUMEHATCA
YronosHblit Kogekc PCOCP 1946 r., KOTOpBIN He IpefyCMaTpUBaJl HaKa3aHMII 3a
IpeCTyIUIEHN IPOTUB YerioBedecTBa. COracHO M3MEHEHMAM B ICTOHCKOM YTO-
JIOBHOM Kofiekce 1992 1., yronoBHasi OTBETCTBEHHOCTD 3a IIPECTYIIEHNA IIPOTUB
Je/10BeuecTBa Obl/la BBeJleHa TONMBbKO B 1994 r. JlelicTBYS Ha OCHOBaHMU IIPABO-
BbIX npepnucanuit Coserckoro Corosa, A. Konbk n II. Kucnblit He nmenu Bos-
MO>XHOCTH IIPeABUJIETD, 4TO 60 JIeT CIYCTA UX [eliCTBUA OYAyT pacCMaTpUBaThCA
KaK IPeCTyIUIEHUA NIPOTUB 4en0BeYHOCT. OHM CCBITA/INCh Ha IOTOXKEHUA CT. 7
EBporeiickoil KOHBEHI[UY IIPaB Ye/IOBeKa ¥ OCHOBHBIX cBo6ox. KoHcTaTnposas,
4TO JeICTBMA 3aABNUTENIel B 9CTOHCKMX CyaX ObIIM IPU3HAHBI IPeCTYIUIEHNAMN
MPOTUB YETOBEYHOCTH B COOTBETCTBMM C MEXAYHAPOAHBIM IIPAaBOM BO BpeMs:
UX coBepuieHusA, EBpomeiickuit Cyf o IpaBaM 4el0BeKa IOCTAaHOBUIL, YTO «HE
BUIAT OCHOBAHUII IPUIITI K MHOMY BBIBOZy». B atoii cBsa3u Cyx o6parut BHU-
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MaHMe Ha T0, 4To CoBeTcknit Coro3 ObUT y9acTHNKOM JIOHJOHCKOTO COT/IAIIeHIA
ot 8 aBrycra 1945 r., B COOTBETCTBUY € KOTOPBIM OB yupexxaeH HiopaOeprckuit
TpuOYHasI, U yKa3an Ha To, 4To 11 gexabps 1946 r. [enepanpnas Accam6bnes Op-
ranmsanyy O6beguHeHHbIX Haruit mogTBepyIa MPUHIVIIBL MEXIYHAPOLHOTO
npaBa, IpU3HaHHbIe YcTaBoM 3Toro TpubyHana. ITockompky CoBerckuit Coro3
obU1 TocymapcTBoM-wieHoM Opranmsanyy OO6benuHeHHbIX Hanmii, st npuH-
IVIIBI He MOI/IM OBITb HEM3BECTHBI COBETCKUM BiacTAM. Cyp cuen 6ecrodBeH-
HBIMI YTBEPXKIEHUA 3asABUTENEN O TOM, YTO UX JEMICTBUA He ABJIANINCH IIPECTY-
IJIEHMAMMA IIPOTUB Y€IOBEYHOCTY B MOMEHT UX COBEPILEHMA U YKa3all B CBOEM
pelLIeHNY, YTO He BUAUT OCHOBAHMI CTaBUTH I10J, COMHEHME TOIKOBAHNE U IIPU-
MEHEHJE BHYTPEHHETO 3aKOHOJATE/IbCTBA 3CTOHCKMMMU CYHaMU, CHE/TaHHbIE B
CBeTe COOTBETCTBYIOLIVX HOPM MEX/YHapOJHOTO IpaBa. Takum obpasom, Cyp
npuiIeNn K BBIBOAY, uTo 3asaBiaenus A.Konbka n I1. Kucmoro oueBupno 6€30cHO-
BaTe/IbHbI Ha ocHoBaHuy KouBeH1um cT. 35 yactu 3 1 4 1 60/IBIIMHCTBOM T'OJIO-
COB 00'BSIBIJI MX HETIPUEM/IEMbIMMI'.

IIpaBoBasa aprymenTtanusa EBpomeiickoro cyja Imo ImpaBaM 4e/IOBEKa Bbl-
3Bajla psJ Cepbe3HbIX KPUTUYECKUX 3aMedYaHUI’. ITO pelleHre OCTaBIIseT OT-
KPBITBIMU MHOTVE BOIpOChl. He mopBepras cOMHEHMIO KBaMMQPUKALNIO aKIUN
10 IENOPTALMN KaK IPECTYIUIEHNA IIPOTUB Y€JI0OBEYHOCTH, B NOKTPUHAIBHOM
CMBIC/IE MOYXHO YCOMHUTBCS B TOM, YTO JIeMICTBMSA psfoBoro paborHmka MBI,
KOTOPBIiI y4aCTBOBAJI B AENIOPTALMN OFHOM CEMbU U 3aIIOIHUJI AaHKETY, Kacalo-
IIYIOCS 9TOVl CEMbU, B CUTYAI[UU, KOT[A Y HEro paKTU4eCcK! He ObUIO BO3MOXK-
HOCTH BBIOOpA BapuaHTa CBOETO IMOBEJeHNsI I OCO3HAHVS KOHTEKCTa CBOUX Jieli-
CTBUIA, IPAaBWIbHO MCTOJIKOBAHBI CyJaMy JCTOHMM KaK NPeCTYIUIEHUA NPOTUB
YeJIOBEYHOCTI.

Konebanus B MHTepHpeTanuy NpUHLINIA «eX post facto» B MeXITYHApOX-
HOM YTOJIOBHOM IIpaBe NproOpenyt 0co0yio ApaMaTUIHOCTD B CBA3M C pellleHNeM
EBpormeiickoro cyza o npasam 4esioBeka o geny «KoHoHoB npotus JlarBum».
Heno 6pUt0 MHUIMMPOBaHO >kanoboit nmpotus JlarBmitckoit Pecy6muky, mo-
manHol B Cyn B cooTBeTCTBUM €O CT. 34 KOHBEeHIIMM O 3aluTe IIpaB YelIOBeKa
¥ OCHOBHBIX CBOOOJ rpakgannHoM Poccunm B. KononoBeim 27 aBrycra 2004 T.
3asABUTENb YTBEPKJa/, B YaCTHOCTH, YTO €r0 OCY>XJIeHME 32 BOECHHbIE IIPeCTY-
IUIeHMSI, KOTOPBIE, II0 MHEHIIO OOBUHEHNS, ObIIV COBEPILEHBI B Pe3y/IbTaTe €ro
y4acTus B BO€HHOM aKkcniegyuuuy 27 Mas 1944 r., napymaet ct. 7 KonBeHImm.

B. KoHOHOB OBIT OCY>X/IeH B COOTBETCTBUM CO CT. 68-3 YromosHoro Kozmekca
1961 1. B COOTBETCTBUM C 3aKOHOZATE/IbHON HOBEJIJION, BHECEHHOV BepXOBHBIM
CoseroM JlatBun 6 anpens 1993 r. Cyzpt JlaTBun couin JOKa3aHHbBIM, UTO 27 Masd
1944 r. 20-1eTHnit KoHOHOB 1 ero nogpasjenenye, BOOPY>KEHHOE U IIEPEOLETOE

1

The European Court of Human Rights (Fourth Section), Decision as to the Admissibility of Application
No. 23052/04 by A.t Kolk, Application No. 24018/04 by P. Kislyiy v. Estonia, 17 January 2006.

2 Cassese A. Balancing the Prosecution of Crimes against Humanity and Non-Retroactivity of
Criminal Law.The Kolk and Kislyiy v. Estonia Case before the ECHR //Journal of International
Criminal Justice. — Ne. 4. — 2006. — P. 410-418.
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B (OpMy HeMeLIKOJ apMuy, BOLIN B JiepeBHI0O Marnble baTel u yonnu feBsTe-
PBIX JKUTEJIEN IEPEBHY, IIOABEPTHYB COXOKEHMIO IIECTEPIX M3 HUX — B TOM YMCIIE
TpeX >KeHIIVH, OfJHa U3 KOTOPbIX OblTa OepeMeHHa. KOHOHOB ocniapmBan Bepcuio
OOBMHEHVSI OTHOCKUTE/IBHO M3/I0KEHHBIX (DaKTOB, YTBEPK/asi, YTO OH OTKA3aJICs
BO3IJIABUTH OIlEpaIiio ¥ BOOOIe He BXOAWI B ceo. B kadecTBe ofHOrO U3 ap-
TYMEHTOB CBOeIl 3aliuThl KOHOHOB BBIIBMHYJ YTBEPK[EHIE O PETPOAKTUBHOM
IpVMMEHEHUN YTOIOBHOTO NpaBa cyfamu JlatBum. 24 urona 2008 r. EBponenicknii
CyZ, IIO IIpaBaM Ye/I0BEKa BbIHEC pellleHNe, B KOTOPOM IIpUIIEN K BBIBOAY, YTO
B TO BpeMs, KOIZIa IPOM3OLIIM MHKPUMUHUpPYeMble cOObITHsI, KOHOHOB He Mor
IPEeRYCMOTPETD, YTO BMEHsEMbIe €My B BUHY EVICTBVIA MOI/IM OBITh HaKa3yeMbl
KaK BOeHHble IIpecTymieHns. YeTolppMsa ronocamu npotus tpex Cyp npusHai,
470 cT. 7 KoHBeHIIMN, cofleprKalljas 3alpeT peTPOAKTVBHOIO IIPYMEHEHN yTO-
JIOBHOTO IIPaBa, Obl/Ia HapyIIeHa'.

Ha pemenne ITamarer EBpomeiickoro cyzma 6puta mpuHeceHa >kajnoba, U
bonpmaa Ilanara EBpormeiickoro cyga mo mpabBaM 4e/I0BEKa He COIVIACUIIACH C
BBIBOJIOM O Hapywmenuu cypgamu Jlarsum ct. 7 KonBenuym. bonpmas ITamara B
CBOEM pelIeHNN MOAYEPKHY/IA, YTO B KOHTEKCTe Ka/Io0BI 110 CT. 7 OHa He MMe-
eT HMKAaK/X OCHOBaHMIT OCIapmBaTh pakTUyecKoe omycaHme coopiTmit 27 mas
1944 1., U3NI0)KEHHOE B COOTBETCTBYIOIINX BHYTPEHHUX PEIIEHNAX, 2 MMEHHO, B
pemenun YronosHoro Otpena ot 20 anpena 2004 r., TOATBEP>KIEHHOM B aIle/lLA-
nyonHoM nopszke Cenatom Bepxosuoro Cyna JlarBum. YunteiBas cyocugmap-
HBIIT XapakTep cucteMbl KoHBeHIIMM, B QYHKIMM CyZia He BXOJUT PacCMOTpeHMe
IpeflIoaraeMbIX QakTIYecKMX OMIMOOK, JOMYLICHHBIX B HALMIOHAJIBHOM CYZe,
3a VMICK/IIOYEHMEM C/Iy4aeB U B TOVM Mepe, B KOTOPOJl OHM MOTYT COCTaBJIATH Ha-
pylleHNs IpaB U CBOOOJ, TapaHTMPOBAHHBIX KOHBeHIMel, 3a MCK/IIOYeHNEeM
C/Iy4aeB, KOIZla BBIBOZBI HALMOHAIBHOTO CyJja ABJIATCA OYE€BUIHO IIPOU3BOIIb-
HpiMn”. Kax BujiumM, bonbinas manmara oTMeXxeBanach OT MCCTIeROBaHNA GAKTOB I
CTpOM/Ia CBOM BbIBO/IbI HA OCHOBaHMM VX OLIEHOK Hal[MIOHA/IbHBIM CY/IOM.

AHanmmsupys pemeHns cyfioB JIaTBUM ¢ TOYKM 3pE€HMA UX COOTBETCTBUA
4. 1 cr.7, bonbmas manaTa npuiia K BEIBOAY, 4TO ocyXeHue KonoHosa 3a Bo-
eHHbIe IIPeCTYIUIeHNsI OBUIO OCHOBAaHO Ha MeXAYHAPOZHOM, & He BHYTPEHHEM
IpaBe U JJO/DKHO paccMaTpMBAThCs, IVIABHBIM 00pa3oM, C 3TOV TOYKM 3pEHMS.
OmpepeneHyieM BOEHHOTO IIPeCTyIUIeHU:, IpeobnajamomuM B 1944 r., 6pU10
TO, YTO HapylIaeT 3aKOHbI M 00br4ay BoiiHbI. OTBeYass Ha BOIPOC, MIMeNach N
NOCTAaTOYHO Ye€TKas NpaBOBas OCHOBA, C YYETOM COCTOSHMUA MEXITYHAPOLHOTO
npaBa B 1944 1, 1y1a ocyxpenns sasasutens, Cyq npuilen K BbIBOAY, YTO B Mae
1944 r. BOeHHBIe NPeCTYIUIEHNUA ObIIN OIIpefe/ieHbl KaK JIeMICTB, IPOTUBOPe-
Jamie 3aKOHaM U 00bIYassM BOVIHBL, U YTO MEX/[YHApPOLHOE IIPABO OIIPeJeInIo

' European Court of Human Rights. Case of Kononov v. Latvia. Judgment (Merits and Just

Satisfaction): Violation of Art. 7.

The European Court of Human Rights. Case of Kononov v. Latvia (Application no. 36376/04)
Judgment Strasbourg, 17 May 2010, para. 189, 190

? Ibid., para. 196.
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OCHOBHBI€E IIPUHIIUIIBL, @ TAKXKE IIVPOKUI CIIEKTP AeMCTBUM, COCTAB/IAIONINE ST
npectymienns. bonpiag nanara sakmo4mia, 4yTo KOHOHOB MoOr mpefBuieTh B
1944 r., yTO OocnapuBaeMble AEVICTBUA MOTYT OBITh KBaMnUIMPOBAHBI KaK BO-
eHHble IpecTyIieHns'. B aToit cBsA3u bonbiasg nanara ykasana: «[apanTtumn, 3a-
KpeIlJIEHHbIE B CT. 7 — Ba)KHENIIEeM 97IeMEHTe BEPXOBEHCTBA IIpaBa — 3aHMMAIOT
BUIHOE MECTO B CYICTeMe 3aInThl KOHBeHIMIL, UTO ITOfYepKIBAETCs TeM PaKToM,
YTO HMKAKMX OTCTYIUIEHUI OT HUX HE JOIYCKAeTCA B COOTBETCTBUM CO CT. 15 BO
BpeMs BOJMHBI WV IIPU MHBIX YPe3BbIYAHBIX cuTyaunii. OHM JTOJDKHBI TOIKO-
BaTbCA U MPUMEHATBCS, KaK C/IefiyeT U3 MX MpeaMeTa I LieJy, C TeM 4TOObI 0be-
criednTh 3P PEKTUBHYIO 3aIINUTY OT IPOU3BOTBHOTO CyAeOHOTO IIpecIejOBaHMs,
OCY>XJieHMs 1 HakazaHusA. Takum o6pasom, CT. 7 He OTpaHNIMBAECTCA 3alIPETOM
PeTPOCIEKTUBHOIO INPUMEHEHMS YTOJIOBHOTO 3aKOHO[aTe/IbCTBA K HEBBITOflE
0OBMHAEMOTO: OHa BK/IIOYAET B ceOs Tarke Oomee OOIMMII IPVHIINIL, YTO TOJIb-
KO 3aKOH MOXKET OIIPefie/IATh IPeCTYIUICHE U IPeANIChIBAaTh HaKa3aHme («HeT
IPeCTYIUIEHVs, HeT HaKa3aHus 6e3 yCTaHaB/VMBAIOILIETO €ro 3aKOHa»), a TAKoKe
IPVHIIVIL, 9TO YTOJIOBHBII 3aKOH He I0/DKEH OBbITh IIVIPOKO TOJIKOBAThCS BO Bpe]
00OBUHAEMBIM, HAIIpMMeP, 110 aHamoruy»>. Cyj IpHIIeN K BBIBOAY, YTO B TO BpeMH,
KOT7Ia OHM OBIIV COBEpPIIEHBI, AEeVICTBUA 3aABUTENS COCTAB/LANMN IPeCTyIUIeHNE,
KOTOPBbIe OBIIO OTIPefie/IeHO € JOCTATOYHOI JOCTYITHOCTBIO 1 IIPEICKa3yeMOCThI0
3aKOHaMM M OObIYasMI BOVIHBIL, ¥ CYEJI, YTO OCYXKIEHNUe 3asiBUTEN 32 BOCHHbIE
IpeCTyIUIeHNs He sBseTcs HapyieHueM cT. 7 § 1 KonBennun’. Ha ocHoBanum
u3noxeHHoro bonpmas [TanaTa mocranosuia 14 ronocaMu NpoTUB TpeX, 4TO HE
VIMEJIO MeCTO HapylleHue cT. 7 KoHBeHum.

B mHTepecytoleM Hac KOHTEKCTe C/IefyeT oOpaTUTh BHUMAHME Ha CIeY-
tomee cyxpenne Cyna: «Cratbst 7 KOHBeHIMM He MOXKeT OBITh IPOYNTAaHA KaK
3ampelannias IOCTENeHHOe YTOYHEeHNE IPABII IPUBJI€YEHNA K YTOJIOBHOM OT-
BETCTBEHHOCTY IyTeM CYAEeOHOTO TOTKOBAHMSA B KaKJOM KOHKPETHOM CITydae,
IIPY YCJIOBUM, UTO Pe3y/IbTUPYIOLlee pa3BUTIE HAXOAUTCA B COOTBETCTBUM C CYLI-
HOCTBIO ITPaBOHAPYIIEHNA Y MOXKET OBITh pa3yMHO IIpeiBUIeHHBIM»*. B qacTHO-
CTU, €C/IM HallMIOHAJIbHOE 3aKOHOJATEIbCTBO HE IIPEelyCMAaTPUBAET KOHKPETHBIX
0CcOOEHHOCTeVl BOCHHOE IIPECTYIUIeHNE, HAIlVIOHA/IbHBIN CYJ, MOXET IIOJIaraThCs
Ha MEXJIYHapOJJHO€ IIPaBO B Ka4eCTBE OCHOBBI JI/I1 CBOMX PACCYXIEHMI, He Ha-
pyuas mpy sToM npuHIMIoB nullum crimen and nulla poena sine lege®. dtot BbI-
Boj Cyza (B OT/IM4MM OT 3aK/II0YeHNI 10 PaKTUIeCKUM 00CTOATEIbCTBAM JienIa)
3acmy>kmBaeT 0e3yCITOBHOI IOATEP>KKIL.

BoeHHbIe IpecTyIUIeHNs KaK IPeCTYIUIeHNs IPOTUB OOIero MeXXJyHa-
pozmHoro mpasa ObUIM onycaHbl B mpurosope HiopHOeprckoro TpubyHana Ham-
Oornee ybenuTenbHO: «3aKOHBI BeleHNsI BOMHBI MOYXHO OOHAPY>KNUTb He TOIBKO B

' Tbid., para. 239
2 TIbid., para. 185
? Ibid., para. 243-245.
4 Ibid., para. 186
5 Ibid., para. 208.
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JIOTOBOpPAX, HO 11 B 00BbIYAsX, I B IPAKTUKE TOCY/IapPCTB, KOTOPbIE TOCTEIIEHHO I10-
Tyqny BceoOlriee IpU3HaHMe, M B OOIIVX IIPUHIMIIAX IPABOCYAVSA, IPYMEHB-
MIVXCSA I0PUCTAaMU U IPAKTUKOBABIINXCA B BOCHHBIX CYyZlaX. DTO IIPaBO He ABJIA-
eTCsI HeM3MEHHBIM, HO ITyTeM IOCTOSIHHOTO IIPUCIIOCOOIEHNSI OHO ITPUIMEHSeTCs
K HY>K/IaM M3MEHSAOLErocs Mupa. B 1eiicTBUTENbHOCTI BO MHOTMX C/Iy4asX J10-
TOBOPBI JINIIIb BBIPAXKAIOT U OIPERENAIT /s 00/blueil GopMaabHON TOYHOCTH
IPVHIUIIBI YK€ CYIIEeCTBYIOIIEro IpaBay»’.

CeropHsa MHOTME aBTOPUTETHbBIE IOPUCTHI IOJIArAIOT, YTO HOPMBI, IIpeay-
CMaTpMBaMIIJe MEXIYHAPONHYI0 YTOIOBHYI OTBETCTBEHHOCTb 3a TE€HOLJ,
IPEeCTyIUIEHN: IPOTUB Y€/I0BEYECTBA 11 BOCHHbIE NIPECTYIUIEHNA ABIAITCA VM-
HepaTUBHBIMIU®. DTy >Ke MO3NLMI0 3aHMMaeT MeXIyHapORHbI TpuOyHan! IO
IOrocnmaBumy, ¢ yupexpeHneM KOTOPOTO CBsA3aH OCOOBIN 3Tall B Pa3BUTUM MeX-
LYHAapOOHOTO YrOJIOBHOrO mpaBa. Kak M3BEeCTHO, NPUMHLVIINMAIBHOE peElLIeHNE
0 co3gaHuyu MexayHapopHoro TpuOyHamra no 6piBireit FOrocmaBum npuHATO
pesomonuamnu Coseta besomacnoctn 808 ot 22 despana 1993 r. u 827 or 25
mas 1993 r.’ [TosgHee, 8 HOs16ps1 1994 1., CoBet besomacHocTu pesoormeit 955
yupennn MeXXyHapOgHBI YTOMTOBHBI TPUOYHAI i CyeOHOro mpeciefoBa-
HUA 1L, OTBETCTBEHHBIX 3a T€HOLUJ, U JPYIYe Cepbe3Hble HAPYIIEHUA MEXY-
HapOJHOTO T'yMaHUTApHOTO IIpaBa, COBEPIIEHHble Ha Teppuropuu Pyannbl, u
rpaxjaH PyaH/pl, OTBETCTBEHHBIX 32 T€HOL, M APYyTYe MOZOOHbIE HapYIIEeHNA.
IOpucnpypennus atux TpubyHanoB ad hoc chopMupoBaa HOBYIO, CyIeCTBEH-
HO OT/IMYAIOUIYIOCS OT «HIOpPEHOEPrcKoi», MOZeNb MeXAYHapOJHO-IIPaBOBOTO
IpeCTYIUIeHNsI, KOTOpasi YCIOBHO MOKET ObITh Ha3BaHa «TaarcKoil» — MO MeCTY
pacnonoxenuss MexxpyHapogHoro TpubyHana no 6eBireit FOrocmasum. Opuc-
IVKLVST MEXIYHAPOSHBIX YTOTOBHBIX TPpMOYHAN0B ad hoc 0oCHOBaHa Ha MCIIO/b-
3oBaHuu CosetoMm bezomacnoct OOH cBOMX MOMTHOMOYMII B COOTBETCTBUM C
rmaBoit VII YcraBa OOH, BcnencTBye MOXXeT ObITh Ha3BaHa I0PUCAMKIINEI, OCY-
IIeCTB/IIEMOJI OT MMEHM MUPOBOTO COOO0IIecTBA. XapaKTepPHOV 0COOEHHOCTHIO
VX IOPUCOVIKIINY ratione temporis sIBJIAETCS TO, YTO OHAa MOXKET pacIIpOCTPaHATb-
Cs1 Ha [esTHVST, COBEPIIIEHHBIE 10 YYPeXXAeHUs CyileOHOro opraHa’.

Crennduka npegMeTHOI IOPUCAUKIUYN TPUOYHATIOB COCTOUT B TOM, 4TO
OHa PACIPOCTPAHSETCS Ha HesHMs, SB/SIOLIECs IPEeCTYIUICHUSMU «I10 001Ie-
My IIpaBy», B IIPOTMBHOM ClIy4ae C/IeOBaso Obl KOHCTATVPOBAaTh HapyIIeHNe
TpubyHamamu npuHuvna «nullum crimen, nulla poena sine lege». Taxum ob6pa-
30M, CBO€ MaTepuaabHO-IIPAaBOBOE OCHOBAHME «TAaarcKas» MOJE/b, TaK XK€ KaK
M «HIOpHOEprcKas», MIeT B KOHLENIMY MPeCTYIUIEHNI 001eMy MeXyHapOJ-

HropuOeprckuii mporiece HaJl INIaBHBIMH HEMEIIKHMH BOCHHBIMU TIpecTymHuKamu: CO. MarepuaioB

B cemu tomax — T. 7. — M., 1961. — C. 363-366.

2 See: Brownlie I. International Law. — Oxford: Oxford University Press, 2004. — P. 489; Cassese A.
International Law (Second ed.). — Oxford: Oxford University Press, 2005. — P. 203, 207.

3 Doc. UN S/RES/827 (1993).

Cwm. ogpobHee: [Ippomina H.B. IOpucaukitis Mi>kHApOIHUX KpUMiHAJIBHUX CYHdIB 1 TpHOYHAIiB.

Monorpad. — Ogneca : @enixe, 2006. — C. 81-88.



200 AJTIBMAHAX MEXIYHAPOTHOTO ITPABA « Boimyck 2 »

HOMY IIpaBy, Ialolllell BO3MOXKHOCTb OIPOBEPTHYTb YIIPeKM B HApYLIEHUM 3TUX
npyHIKIOB. [Ipy paspaborke YcraBa MexXayHapopHOTro TprbyHaa 1mo ObIBIIei
IOrocnmasum artoit mpobneme ObUIO yAeneHo cepbesHoe BHUMaHMe. [Ipenmonara-
JIOCh, YTO B IPEJMETHYIO IOPUCIUKIMIO TprbyHana BOMAYT MPeCTYIIEHUs, KO-
TOpBIe, BHE BCIKOTO COMHEHVS, OTHOCATCS K IMPECTYIUIEHUSM 10 00IIeMy MedX-
nyHapomHOMY IpaBy'. B mokmajse [eHepanbHOTO ceKpeTaps, peAniecTBOBaBIIEM
yupexpgenuto TpubyHana, HOog4epKuBanoch, Yto TprbyHan momKeH NpUMeHSTb,
HO He CO3/laBaTbh HOPMbI MaTepua/jbHOTO IpaBa. [Ipu sTOM OH fO/mKeH ImpuMe-
HATb YCTOSIBIINECS HOPMbl TYMAaHMTApHOTO IIpaBa, TO €CTb HOPMBI, KOTOpbIE,
0e30 BCSAKOTO COMHEHUS, SIBJISIIOTCS YacThI0 OOBIYHOTO IIPaBa, C TeM, YTOObI He
BCTaBaja NpobeMa Hey4acTysl B OTHETbHBIX KOHBEHIUAX .

PaccmarpuBaemble BOIIPOCHI ObUIN TTyOOKO MCCIeRoBaHbl TprbyHamoM 1mo
owBert fOrocnasuu B fene Prosecutor v. Tadic. OGHUM 13 apTyMeHTOB 3alUTHI
[. Tagu4ya crTano yTBep)K[eHME O TOM, YTO KOH(MIMKT, B KOTOPOM Y4aCTBOBAJI
OOBUHSIEMBIIT, SIBISJICS HEMEXAYHAPOJHBIM, HA OCHOBAaHUY Ye€ro 3alluTa 3asiB-
JISiTIA, UHKPYIMMHYPY€EMble Ie/ICTBYA He MOTYT PaCCMaTpUBaTbCA KaK «Cepbe3Hble
HapylIeHVs] HOPM T'YMaHUTAPHOTO IpaBa», TO €CTh IPEeCTYIUICHNs [0 o0IeMy
MeXyHapogHoMmy npasy. JI. Tagud yTBepKja, 4TO COBEpLIEHHbIE UM HESAHUA
BIIMCBIBAIOTCSI B KOHTEKCT TPa)KITaHCKOM BOVHBI — OOCHMIICKUI cepb BoccTasn
IIPOTUB peXuMma OOCHMIICKMX MycynbMaH. PaccmarpuBas »xano6y [l. Taguuya,
AnenIAnMOHHAA KaMepa IpUILIA K BBIBOAY, YTO B HEMEXIYHAPOJHOM BOOPY-
YKEHHOM KOH(QIMKTe HapylIeHNe OOBIYHBIX HOPM MEXXIYHAPOHOTO TyMaHUTap-
HOTO IIpaBa TaKXXe AB/IAETCA MEXIYHAPOAHBIM INPeCcTYIIeHNEM, IOJIeXallM
YTOJIOBHOMY IIpecnefoBaHnioo. Kamepa ormeruna, 4ro, HaunHasa ¢ 30-X romos
IPOVCXOAW/IO TIOCTEIIEHHOE MCYE3HOBEHNE Pa3INumii MeXy HOpMaMy OOBIU-
HOT'O MEXJYHapOJHOTO IIPaBa, PerylIUpYOIINMI MeXyHapOHble BOOPY>KeH-
Hble KOH(QINKTBI, ¥ OOBIYHBIMY HOPMaMU, PeryIMpPYyoOIIYMI BHYTPEHHME KOH-
¢nukThL. B pesynbprare cOmmKkeHNA 3TUX HOPM B HacToOslIee BpeMs BHYTPEHHIEe
KOH(IVKTBI B 3HAYNTETBHO CTEIIEHN PETyIUPYIOTCA HOPMaMu, KOTOpble paHee
IPYMEHSIVICD JINIIb B IIEPUOJ MEXXIYHAPOJHBIX BOOPY>KEHHBIX KOH(MINKTOB’.

BoeHHbIe ITpecTyIIeHNsI MOTYT OBITh OIpeJie/IeHbl KaK JIesHIs, HapyIIalo-
II/ie HOPMBI, BBITEKAOIIMe OOIIero My JJOTOBOPHOTO IpaBa, IPUMEHMMOTO K
BOIOIOLINM cTOpoHaM. I10cKo/IbKy HapylleHNs «3aKOHOB BOJHbBI», TO €CTb MeX-
[IYHApOJAHBIX O0BIYaeB BO BpeMsA BOOPY>KEHHOTO KOH(MINMKTA MEXITYHAPOLHOTO
XapaKTepa, TPaAUIIMIOHHO PACcLieHVBA/INCh KaK IPEeCTYIUIEHU II0 MEXIYHAPO -
HOMY IIpaBy, He CYLE€CTBYyeT HUKAKMX IPENATCTBUI K PacIpPOCTPAHEHNIO 3TUX
HOPM Ha BHYTpPEHHIE BOOPY>Ke€HHbIe CTO/NKHOBeHMsA. Korga onpepenennoe mno-

' Cwm. mogpoobuee: [Ipromina-Boaok H.B. ITpuniun «nillum crimen sine lege» B KOHTEKCTI AisIbHOC-
Ti Cy4acHHX MDKHApOIHHX KpUMiHaJIbHUX TpuOyHamiB ad hoc //AxryanpHi mpoOieMH MONITHKH:
306ipHuK HaykK. mpainb. — Bum. 32. — Oneca: ®EHIKC, 2007. — C. 265-271.

2 Doc. UN S/25704.

3 See: Aldrich G. H. Jurisdiction of the International Tribunal for the Former Yugoslavia // American
journal of international law. — 1996. — Vol. 90. — Ne 1. — P. 64-69.
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BeJleHME 3aNPEelIeHO MeXJyHapOLHBIM IIPaBOM, pacIpOCTpPaHEHNe 3alpeTa Ha
CUTyallMyi BHYTPEHHETO BOOPY>KEHHOTO KOH(IVMKTA He SABJIAETCA HapylIeHNeM
npuHUMIa «nullum crimen sine lege», Tak Kak paccMaTpuBaeMoe ITOBefieHle YHI-
BepCa/IbHO MPU3HAHO IPECTYIIHLIM' .

[lepedeHb festHUI, BXOAAIMX B IPEAMETHYIO IopucuKiyio TpubyHana o
obiBIeit OrocnaBuy, BKIo4aeT B cebs1 yeTbIpe KaTeropuy npectyrieHnit. Bo-
€HHble IIPeCTYI/ICHN pa3fie/IeHbl Ha [iBa BIJIA: Cepbe3Hble HapylleHNA sKeHeB-
CKMX KOHBeHIMIT OT 12 aBrycra 1949 1., TO €CTh TaK Ha3bIBa€MbI€ IIPECTYIIEHS
npotus «rpasa yKeHeBbl» (CT. 2) ¥ HapyIIeHNs 3aKOHOB MM OObIYaeB BOJIHBI
(ct. 3). Hapany ¢ mpecTymieHNAMYN IPOTUB 4eTOBEYHOCTH, OXBAThIBAEMBIMU
CT. 5, B Ka4eCTBe CAMOCTOSATENIbHOI KaTeTOpUM MOJIeXKaIuX opucaukyum Tpu-
OyHasa mpecTyIuieHnit HasBaH reHonup (ct. 4). Cr. 2 YcraBa yIOTHOMOYMBAET
TpubyHan ocyiecTBIATh CyfeOHOe IpeciefoBaHue ML}, KOTOPble COBEPIIAIOT
VWIN OTHAIOT IIPUKa3 O COBEPIIEHUN CEPbe3HbIX HapyllueHuil sKeHeBCKUX KOH-
BeHIMit. OHa chopMynmpoBaHa TaKMM 0OPa3oOM, YTO MOXKHO IIPEAIIONIOKUTD,
YTO NPEeCTYIJICHU:, IepPedC/IeHHble Hell, ABIAITCA HapyLIeHNEM HOPM JIO-
TOBOPHOTO MEXYHApOJHOTrO IIpaBa, B OT/AMYME OT NPEeCTYIIEHNUIA, Iepeduc-
JIEHHBIX B CT. 3, KOTOpBIe IPSIMO Ha3BaHBI «HAPYIIEHUs 3aKOHOB MM 0ObIYaeB
BOJIHbBI». TaKas MHTepIIpeTalns IBHO HE COOTBETCTBYET HAMEPEHMAM COCTaBU-
TeJlell TeKCTa YcTaBa. Bce HasBaHHbBIE [eAHUA ABIAITCA NPECTYIVIEHUAMU 110
o0111eMy MeX/[yHapOJHOMY IIpaBy, HalllefAllleMy OoTpakeHre B JKeHeBCKMX KOH-
BeHIMAX. [lo MHeHNIO ANe/UIALMOHHOM KaMepsl, CT. 3 YcTaBa QYHKIMOHNDPY-
eT KaK CCTeMa HOPM, NpeIHa3HaYeHHbIX [IJIsI TOTO, YTOOBI TAaPaHTUPOBATh, YTO
HIKAKO€ Cepbe3HO€ HapyLIeHMe MEeXIyHapOAHOIO I'YMaHUTApPHOTO 3aKOHa He
u30eXNT opucaukuny MexpyHapogHoro TpubyHana?. ITpeneneHTHOe IpaBo
TpubyHama MCXORNUT M3 TOTO, UTO AEVICTBMS, 3alpelljeHHble 0011elt cTaTbe 3 XKe-
HEBCKMX KOHBEHLIMII, COCTAB/IAIT MEXAYHAPOJHO-IIPAaBOBbIE IPECTYIIEHNUA.
MuHuManbHble CTAaHAAPTHI 0011elt cTaTby 3 JKeHeBCKMX KOHBEHLIUI OTHOCSITCS
K KoH(}ukTy B 6p1BIelt FOrocmaBuy, u cygebHoe peciefoBanye 0OBUHAEMOTO
3a ee HapylIeHMe He IPOTUBOPEYUT NpuHIMIy nullum crimen sine lege. O61jas
cratbs 3 JKeHeBCKUX KOHBEHIMII HajmaraeT o0s3aTenbCTBa, HAPYLIEHNE KOTO-
PBIX OXBaTBIBAETCS CT. 3 YCTaBa, IOTOMY YTO 3TU 00513aTe/IbCTBA — YaCTh 001I1ero
MEXJYHapOJHOTO IIpaBa’.

O nmpecTymHOM XapakTepe HapylleHuit obeit ctarbyu 3 YKeHeBckuX KOH-
BEHIMII OYEBUIHO CBUJIETENbCTBYET CaMO COfEpKaHMe 3TOM CTaTby, YCTAHAB-
NIVBAIOIIEl OTBETCTBEHHOCTD 32 OCHOBHBIE IIpecTyIUIeHN: (YOUIICTBa, IIBITKU 1

Bassiouni M. C., Manikas P. The Law of the International Criminal Tribunal for the former
Yugoslavia / Ed. by M. Ch. Bassiouni. N.Y.: Transnational Publishers Inc., 1996. — P. 444.
International Criminal Tribunal for the former Yugoslavia. Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction. Prosecutor v. Tadic. Case No. IT-94-1. 2 October 1995.
(Appeal Chamber), para. 91.

International Criminal Tribunal for the former Yugoslavia. Opinion and Judgement. Prosecutor v.
D.Tadic. Case IT-94-1-T. 7 May 1997 (Trial Chamber II), para. 74.
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T. II.), KOTOpBIE 3allpeleHbl BO BCeX rocyaapcTBax. Hu ofyH yenoBek, coBepIumB-
NI TaKye AeVICTBYA, He MOXXeT JOOPOCOBECTHO YTBEPXKAATh, YTO OH He IOHM-
MaJl, 9YTO 9T AEVICTBYA ObUIM 3alpeleHsl, a IpuHIun «nullum crimen sine lege»
IpefiHa3Ha4YeH /1A TOr0, YTOORI 3aIUTUTD Yel0BeKa OT HaKa3aHNA TOIbKO TaKue
3a aKTbI, KOTOpbIe OH 0O0CHOBAHHO CUNTA/I 3aKOHHBIMY B MOMEHT COBEPLICHNA'.
Taxum 06pasoM, MHAVBY/BL JO/DKHBI IOHECTY HaKa3aHMe 3a HApPYIISHMS 3TUX
3aIIpeToB.

Crarps 4 YcraBa MexpyHapopHoro tpubyHana mno 6OpmBuieit IOrocmasun
BBIHOCUT TeHOLMJ, 3 IPefie/ibl KaTeropuy IPecTYIUICHNIT IPOTUB 4eI0BEYHO-
cti. B pemennax TpubyHana mogdepkmuBaeTcs, YTO TE€HOUN] XapaKTepU3yeTcs
[IByMsI OCHOBHBIMM IIPVM3HAKaMI: a) OObEKTVBHBIM (MaTepyaabHbIM) 31eMEHTOM
HapYyIIeHM s, IPefCTaBIeHHbIM OfHUMI VI HeCKOIbKVMM HeVICTBMAMM, Iiepe-
YJC/ICHHBIMI B IAHHON CTaTbe; B) CYO'bEKTUBHBIM — CIenuudeckor Gpopmoir
BUHBI, BKJIIOYAIOIIE B ceOs CIlelyaTbHOe HaMepeHe YHIYTOXITD, IOTHOCTBIO
VULV 9aCTUYHO, KaKyI0-/1100 HallMIOHAJIbHYI0, STHIYECKYIO0, PACOBYIO VIV PEJIUT-
O3HYIO TPYIITy KaK TakoBylo’. B pemennn no pemy Prosecutor v. Krstic Cypne6Hast
kamepa TpubyHnana no 6piBiert IOrocmasum, B yaeToM npuHunIa nullum crimen
sine lege, MHTepIpeTNpPOBaIa TEHOUN], B COOTBETCTBIM C OOIUM MeX/yHAPOJ-
HBIM TIPaBOM KakK JIeVICTBV, OTpaHNYeHHbIe (PU3MYECKUM WM OMOTOTMYeCKIM
YHUYTO>KEHMEM BCel MIV YacTy TPYIIIIBL, ¥ IPUIIA K BBIBOJY, YTO TEHOIIN/]], BHE
BCSIKOTO COMHEHVIS, ABJIAETCA HMPeCTYIUIEHVEM IPOTUB OOIEro MeXAYHapop-
Horo npasa’. Kak BuuM, mpaBoBas KOHCTPYKIVA, 6a3upyoIasacs Ha IOHATUN
IPeCTYIUIEHNS 110 00IIeMy MeXIYHapOLHOMY IIpaBy, SAB/IAETCS 000CHOBaHMEM
BHEJJOTOBOPHOI I0PUCAVKLIMY TPUOYHATIOB ad hoc, T03BONAIOIM KOHCTAaTUPO-
BaTb COOMIOieHNe UM IPUHINIIOB «nullum crimen, nulla poena, sine lege» u «ex
post facto».

Oco6p1it pakypc mpobneMa cobmogeHns 9TUX IPUHINIIOB IpKoOpeTaeT B
KOHTEKCTe CO3JJaHV MOCTOSTHHOTO OpraHa MeXAYHAapOJHON YrOMOBHOM IOCTH-
. [JunmoMaTndeckoil KOH(pepeHIueil IOTHOMOYHBIX IPeICTaBUTeNeN II0f
arupoit Opranmsanyy O6beguHeHHbIX Haruii, 6p11 yupesxjeH MexxayHapoiHbIii
YTOJIOBHBI CYJI, MIMEIOLIVIL IOPUCAVIKIIVIO B OTHOLIEHVM JINILI, OTBETCTBEHHBIX 32
caMble Cepbe3Hble IIPeCTYIUICHM S, BBI3bIBAIOIYE 03a00YEHHOCTh MEXYHAPO-
HOTO c000IecTBa. ITO UCTOPUYECKOe COOBITIE 03HAMEHOBAJIO COOO0T KPYITHYIO
nobeny MeX/JyHapOJHOTro coo01iecTBa B 60pbbe ¢ 6e3HaKa3aHHOCTBIO Y Pelly-
TETIBHBIN LT K YTBEPKAEHNUIO B MIUpe TOCIIOACTBA ITpaBa. PUMCKuMIt cTaTyT mpn-
3HAeTCA CYILIeCTBEHHBIM BK/IAJJOM B Pa3BUTHE MaTePIATbHOTO MEKIYHAPOLHOTO

' Ibid., para. 69.

International Criminal Tribunal for the former Yugoslavia. Judgement. Prosecutor v. Jelisic. Case
No. IT-95-10-T. 14 December 1999 Trial Chamber), para. 62.

International Criminal Tribunal for the former Yugoslavia. Judgement. Prosecutor v. Krstic. Case
No. IT-98-33-T. 2 August 2001 (Trial Chamber 1), para. 541.

See: Boot M. Genocide, Crimes Against Humanity, War Crimes: Nullum Crimen sine Lege and the
Subject Matter Jurisdiction of the International Criminal Court. — Antwerp: Intersentia, 2002.
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yronoBHoro mnpasa. O611ern3BecTHO, YTO HOPMBI MEX/JYHAPOTHOTO IIpaBa, pera-
MEHTMPYIOLIVe VHUBY/IYAJIbHYIO YTOIOBHYIO OTBETCTBEHHOCTD, IPE/ICTAB/IAIOT
co60il cucTeMy, KOTopas BCe ellle HaXOAUTCS B COCTOSTHUY PasBUTHSA U IIPeod-
pasoBaHMs. Takye HOPMBI CTPA/JAalOT OT OCHOBHOTO ¥ HambosIee CyneCTBEHHOTO
HeJOCTaTKa — B TO BpeMs KaK Hal[MIOHA/IbHOE YTOTIOBHOE IIPaBO OCHOBAHO Ha 00-
IETIPUHATOM IIpUHINIIE (POPMAIbHON OIpefie/IeHHOCTH, MEeKIYHApOJHOE yTro-
JIOBHOE IIPaBO COMIEP>KUT MHOXKECTBO HOPM, KOTOpbIe He JeTa/lN3UPYIT OCHOB-
HbIE 3/IeMEHTBI IIPeCTYTIJICHNIT .

Pumcknii cTaryT B 3HAYMTENbHOM Mepe IPEOHose/l 3TOT HELOCTATOK.
Omnpenenenns NpecTYIUVIEHNI SBIAIOTCA pe3y/lIbTaTOM MHOTOJETHMX HAyYHBIX
M3BICKAHMIA, @ TAKXKe YIIOPHOI pabOoThI, KOTOPYIO IIPOBOAVIIV MHOTHE JIe/IeTalun
Yl MIX 9KCIepTHI B Ipolecce paspaboTku Craryra’. Kaxkgmoe omnpepeneHne 4eTko
copMynMpoBaHO, C TeM, YTOObI OTpaXKaTb HENCTBYIOIINE HOPMbBI MEX[yHa-
POZIHOTO IIpaBa 1 OTBEYATh TPEeOOBAHNIO OIPEJIECHHOCTY B YTOIOBHOM IIPaBe.
Cynpu Cypa HODKHBI CTPOTO TOJIKOBATh OIpeie/IeHMs U He IPUMEHATb UX IO
a"anorvn. Paspabotannsle IlogroroBurenbHoOM Komuccuerlr MexmyHapOogHOTO
YTOJIOBHOT'O CYZia B COOTBETCTBUM €O CT. 9 CTaTryTa «I/IeMeHTbl IpecTyIIeHNU »
nomoraiT CyJy B TOTKOBaHUY U IPYMEHEHNY CTaTell, peryMpyIoLX ero mnpey-
METHYIO IOPUCAVIKIINIO .

Paspa6otunkn Pumckoro CraryTa HpuaoXuIy MHOTO YCU/IUI K TOMY, YTO-
Ob1 MakcuMa «nullum crimen, nulla poena sine praevia lege poenali» HeyKITOHHO
COOMINANNCh B NeATEIbHOCTHI MexpyHapogHoro yronosHoro cyga®. B HYactu 3
CraryTa, o3arnaBieHHON «OO0111e TPUHIUIIBI YTOTIOBHOTO IIpaBay», 4eTKO chop-
MY/IMpPOBaHbl NPUHIMILL «nullum crimen sine lege», «<nulla poena sine lege», oTcyT-
cTBuUe 06paTHOI cuibl ratione personae. Ct.22 Craryta («nullum crimen sine lege»)
IJIACUT, YTO JIMI[O0 He IOJIEXUT YTOTOBHON OTBETCTBEHHOCTMU IO HACTOALIEMY
CraTyTy, ec/ii TOJIbKO COOTBETCTBYIOLIee esTHIe B MOMEHT ero COBepIlIeHNA He
obpasyeT NMpecTyIUIeHN A, IOANAA0IIero 1mof, opucaukiyio Cyna; onpeyeneHe
IPECTYIUICHN TO/DKHO OBITh TOYHO MCTONTKOBAHO Y He JODKHO IPUMEHATHCS 10
aHaJIOTUY; B CTy4Yae JBYCMBICIEHHOCTY OIIpefie/ieHNe TONKYeTCA B IIOb3y /NI,
KOTOpO€ HaXOAVTCA IIOf, C/ISACTBUEM, B OTHOLIEHUY KOTOPOTO BefieTcsl cynebHoe
pasbmpaTenbCTBO WM KOTOPOe HMpuU3HaHO BMHOBHBIM. CormacHo cT. 23 («nulla
poena sine lege») nuuo, npusHaHHOe CyZOM BUHOBHBIM, MOXKET OBITh HaKa3aHO
TOJIbKO B COOTBETCTBMM C NonokeHusAMM CraryTa.

' Cassesse A. The Statute of the International Criminal Court: Some Preliminary Reflections//
European Journal of International Law. — Vol. 10. — 1999. — P. 148-149.

See: Askin K.D.Crimes within the jurisdiction of the International Criminal Court// Criminal Law
Forum. — Vol. — 10.— Ne 1.— 1999.— P. 33 — 59.

MeXIyHapOIHBIM YTOJOBHBIM cya. AccamOiess TOCyIapCTB-yYaCTHHKOB PuMckoro crary-
ta Mexynapoxsoro yromosaoro Cyna. Ileppas ceccus. Huro-Mopk, 3-10 centsabps 2002 T.
Odunmansabie 0TUETHI. DeMeHTHl npectyruieHnnid. Doc. ICC-ASP/1/3/

See: Meron T. Crimes under the Jurisdiction of the International Criminal Court // Reflections on
the International Criminal Court. Essays in Honour ofAdriaan Bos/ Edited by Herman A.M. von
Hebel, Johan G. Lammers, Jolien Schukking. — The Hague: T.M.C. Asser Press, 1999. — P. 47-57.
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[To obmemy mpasuny, oTpakeHHOMY B CT. 11(1) («lOpucmuxuusa ratione
temporis»), Cyn obmaaeT I0pUCAUKINEN TOMTBKO B OTHOIIEHNUY NPEeCTYIUICHN,
COBepLIeHHBIX nocye Bcrymtennsa Craryra B cuy. Ct. 24(1) — «OTcyTcTBUE 00-
PaTHOI CUIIBL ratione personde» — yCUIMBaeT 3To nonoxenne Craryra: «/Inmo He
IIOZI/IEXXUT YTOJIOBHOV OTBETCTBEHHOCT! B COOTBETCTBUM €O CTaTyTOM 3a IesIHNE,
coBeplIeHHOe 10 Berymienua CraryTa B cuny». Kak usBectno, CTaTyT BCTynmI
B cuy 1 mrons 2002 1. — B COOTBETCTBUM €O CT. 126(1) ycTaHaBmMBaroliei, 4To
«CTaTyT BCTynaeT B CUJIy B IIEPBBINL IeHb MeCAILLa, CAEAYIOLIEro nocie 60-ro gHA
noce caayy Ha xpaHeHue [eHepampHOMy cekperapro Opranusanuyu O6benu-
HeHHbIX Hanmit 60-i1 paTuuKaMoOHHON IPaMOThI MM JOKYMEHTa O IPUHATHUN,
yTBEp>XXIAeHNUM WIN NIpUcoefiHeHuM». [Ipenonaraer i 3To, YTO «BCTYI/IEHME B
cuny» o3HadaeT faty «1 mrona 2002 r.», 1 94To n000e IoBeNeHue, COBEpILIEHHOE
IIOCJIe 3TO JaThl, IOANAfAET IIOf OIpefiesieHne BpeMeHHoN opucaukuun Cyna
BHE 3aBJMCYMOCTY OT I'PaK[JAaHCTBA JIMIIA, OTBETCTBEHHOI'O 32 TaKOe MOBefeHe?

BrionHe 04eBMAHO, YTO JJISl TOCYIApCTB, CTAaBIINMM y4acTHMKaMy CraTyTa
10 9TOM JaThl, €0 IOPUCAVKIMA OTPAHNYEHA IMEHHO 3TUM MOMEHTOM. JTOM Ke
faroi orpanmyena ropucaukuya Cyfia B OTHOUIEHUM JI€SHUIT, Ha KOTOpbIE IIe-
penanbl Ha paccmoTpenne Cypma CoeToM besomacHocTH, BHE 3aBMCHMOCTH OT
ydactusa B CraTyTe TOCYHapCTB, HA TEPPUTOPUM KOTOPBIX COBEPLIEHO IPECTY-
IJIEHNA VIV TOCYJApPCTBa, IPaXKAaHaMy KOTOPOTO ABJIAKTCA IIpeAIonaraeMble
npecTynHuKu. Takum o6pasom, obs3aTenbHas opucanknysa Cyza MMeeT YeTKue
BpeMeHHbIe paMK'.

Bompoc o BpeMeHHOI OPUCAUKINY TPUOOpeTaeT 3HAYUTENbHYIO CIIOXK-
HOCTb B TOM CJIy4ae, eCc/ii JoroBopHaA opucaukinua Cyga pacpocTpaHsaeTca
Ha TPpaXJaH TOCYHapCTBa, KOTOpPOE CTAHOBUTCA yd4acTHMKOM CraTyTa Iocie
€ro BCTynneHnA B cuny. IlockonbKy npensapuTenbHble YCIOBUA K OCYIECTBIE-
HUIO IOPUCAVIKIINY MeXTYyHapOZHOTO YTOIOBHOTO CYAa, CGOPMYIMpPOBAaHHBIE B
cT. 12 (2), T03BONAIOT pacpoCcTpaHATh Iopucaukiyio Cysa Ha rpakaH 1060ro
rOCYAapCTBa, ecay y9acTHUKOM CraTyTa ABJIAeTCA UV IPU3HAIO OPUCHUKIIIO
Cypna rocynapcTbo, Ha TEPPUTOPUN KOTOPOTO IMEIO MECTO MHKPUMMHUPYEMOE
IesiHNe, MOXKHO Cle/IaTh BBIBOJ, YTO IPak[aHe NPUCOEJVHYBIIEr0CsA rocygap-
CTBa MOTYT OBITh IpUBJIeYEHBl K OTBeTCTBeHHOCTU CyZIOM 3a JiesiHMe, COBep-
1meHHoe 10 BcTyIuienna CraryTa B CUIy IJIA JAaHHOTO rocyfapcTBa. Mexay tem,
cormacHo cT. 11(2), «ecnmn kakoe-mnb60 TOCYAAPCTBO CTAHOBUTCA YIACTHUKOM
Hacrosmero CraTyTa 1ocie ero BCTymneHuAa B cuny, Cys MOXXeT OCYILIeCTBIATD
CBOIO IOPUCAVIKIMIO IMIIb B OTHOIIEHUN NPECTYIIEHNI, COBEPLIEHHBIX ITOCTIE
BCTyIUIeHMA B cuny CTaTyTa i/ 3TOT0 TOCyJapCcTBa, €C/IM TOIbKO 3TO TOCyap-
CTBO He CHie/IaeT 3asBJIEHME COIVIACHO II. 3 CT. 12, mpegycMaTpuBamwLieMy, 4TO
TOCYHapCTBO MOXKET IOCPENCTBOM 3asBJIeHN:A, NpefcTaBaeHHoro Cekperapio,
npusHaTh opucaukinuio Cyaa.

' Cwm. mompo6uee: Jppomina H.B. FOpucaukitiss MiXKHAPOAHUX KPUMIHAJIBHUX CYIiB 1 TpUOYHAIIB.

—C. 145-151.
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JO/>KHO 1 TOCYIapCTBO, pucoeanHAnLeecd K CTaTyTy, IpU3HATb I0pUC-
nuknvio Cyzna B cnydae, ecn Cyz couTeT HeOOXOMMBIM HayaTh pacciefioBaHye
MIPECTYIJIEHN A, COBEPIIEHHOIO €r0 IPakJaHMHOM B mepuop Mexxay 1 mrons 2002
L. 1 gaToit BcTymvienus B cuny Craryra i faHHOro rocygapcrsal O kakoM Mo-
MEHTe UJIeT pedb B CT. 24(1), rmacsimeit, 9TO «IUIO He ITOJ/IEKNUT YTOTOBHOI OT-
BETCTBEHHOCTU B COOTBETCTBUM cO CTaTyTOM 3a [ieAHIe, COBEPIIEHHOE IO BCTY-
nneHua Cratyra B cuny» — 1 urona 2002 r. unu BpemeHeM Beryivienna CraTyTa B
CUILY Ji/1 TOCYAAPCTBA, TPAKAAHNHOM KOTOPOT'O 3TO JINLIO ABIAETCAS

Jl71s1 Toro 4TOOBl OTBETUTH HA ITU BOIMPOCHI, HEOOXOANMO, IPEXe BCe-
r0, YCTAaHOBUTD, KaK B CTaTyTe OIpefie/IeHO €ro BCTYIUIEHME B CUIY IJIS IIpU-
COeVHAIONINXCA TOCYAApCTB. B cooTBeTcTBUM CO CT. 126 (2), PuMmckmit Craryt
BCTYTIAeT B CYITY /I KQXX/IOTO TOCYApPCTBa, KOTOpPOe paTuuIupyeT, IpyuHuMa-
eT, yIBep)KJaeT HacToAmmii CTaTyT WM NPUCOEAUHAETCA K HEMY IIOC/e Claun
Ha xpaHeHue 60-71 paTMUKALMOHHON I'PaMOTHl WM JOKYMEHTa O NPUHATHUN,
YTBEP>KAECHUY VI IIPUCOEAVIHEHUN, B IIEPBbIIL JEHb MECALA, CIELYIOIIETO IIOCTIe
60-T0 JHA ITOC/Ie CAa4M TAaKVM FOCYAapCTBOM CBOE paTUUKAI[MIOHHON TPaMOTHI
VI OKYMEHTA O IIPUHATUY, YTBEPXKAEHUN VI IIPUCOEAVIHEHUA.

Kak nmoguepkmaet [I. [Ix. llleddep, 6p1BuINit rnaBoit generanuu CIIA Ha
Jurnnomarndeckoit KoHGeEpeHIMN 1O YIpexAeHn0 MeXIyHapOJHOrO YroIoB-
HOI'O CyJa, 60-JHEBHbII CPOK — Mepa, BIIOJIHE PasyMHasA U MMeIOIas CMbICIT [/
rpaXkKJaH IMPUCOENVHAIOIIETOCA TOCYJapCTBa, €C/IM YYUThIBATh, YTO OHU HEIIO-
CPEACTBEHHO 3a/[HTEPECOBaHbI B IpuMeHeHnn CTaryTa, 1ieJibl0 KOTOPOTro SABJIA-
eTCs IIpUBJIEYeH)e K OTBETCTBEHHOCTH 3a TSDKKMe mpecTytuienns. Patndukarms
rocygapctBoM Pumckoro CraTyTa sABsAeTcA NpsAMbBIM IPU3HAHMEM TOCYAAp-
ctBOM Iopucankuyy Cyza B OTHOLIEHNUM €T0 TpaXk[jaH; TaKoe pellleHye IPUHMMA-
€TCA B pe3y/lbTaTe CONOCTABIEHNA IIPEMMYIECTB, II0y4aeMbIX B CBA3U C IIPU-
O0OpEeTEeHHBIM CTAaTyCOM TOCY[JapCTBa-yYacTHUKA, I OpeMeH) OTBETCTBEHHOCTH,
B3ATOTO Ha ce0s TOCYJapCTBOM B pe3y/bTaTe mpucoeanHenns k CTaTyTy (B ToM
qycie v mpuaHaHue opucaukiyy Cyzna Haj cBouMy rpaxzaaHamu). [To MHeHMIO
I. Ix. llepdepa, CraTyT BCTymaeT B CUIY B OTHOLIEHNN TPAXKAAH KOHKPETHOTO
rocygapcTBa 110 ucredeHnu 60-THEBHOTO CpOKa MOCIIE CIaYy TOCYAAPCTBOM CBO-
eil paTuUKAIVIOHHON IPaMOThL. «B OyKBa/bHOM CMBICTIE, TOCYAApCTBa HE CO-
BEPIIAIOT IPECTYIUIEHUA, X COBEPIIAIOT JIIOMM, 110 KpaliHeil Mepe, B KOHTEKCTe
nearenpHocTy Cypma. CnefoBaTeNbHO, JAHHOE ITOJIOXKEHNE MIMEET CMBICIT TONbKO
B TOM ciy4ae, ecnmy opucaukius Cyfila pacpocTpaHsAeTCs Ha TpaK[aH rocy-
JlapCTBa 3a NPeCTYIUIEHUA, COBEPIIEHHbIE nocse BCTyIuleHnsa B cuny Craryra
JUIS1 9TOTO KOHKPETHOTO TOCYAApCTBa, MO0 10 BCTYIUIEHNUA €T0 B CUITY B C/Tydae
CIIeTTAaHHOTO 3asBJIEHNUA B COOTBETCTBMM CO CT. 12 (3) rocymapcTBOM, He SBJIAIO-
myMcs yyacTHUKoM CTaryTa, HO Ipu3HaBuM lopucaukiuo Cyga Hafl CBOMMU
rpaxgaHamn. [Togo6Hoe 0ObsicHeHNEe MOXKeT OBITh IpUMeHeHO U K cT. 121 (5),
KOTOpas YCTaHAB/IMBAET, YTO, IO T€X IOP, ITI0KA FOCYJAPCTBO-YYaCTHUK HE IIPU-
3HaeT IOIPaBKY, KOTOpast Obl 3aMeHs/Ia ONpefe/ieHre npectymwiennii B CraryTe
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60 KOMOMHAMA IpefMeTHYIO opucanknyio Cyna HOBBIM npecTyiuieHueM, Cyn
HEe MOXXET OCYIIECTBIATh CBOI IOPUCAUKINIO «B TOM, YTO KacaeTcsA IpecTyIlIe-
HIA, OXBATbIBAEMOTO TAaKOM IOIPABKOIl, KOITJa OHO COBEpUIAETCA IpakgaHaMu
3TOTO rOCYAAPCTBA-YYaCTHMKA MM Ha €r0 TeppuUTOopun». BpeMeHHasA 10pUCINK-
VA B OTHOLIEHMY TaKOI'O HOBOTO IIPECTYIUIEHNA Ha4MHAETCA /I TOCYJapCTBa
B OTHOLIEHNM €r0 TEPPUTOPUN WIN I'PaXKaH TONbKO IIOC/IE IPUHATUA TOCyJap-
CTBOM COOTBETCTBYIOIL[El IOMIPABKM 1, CTIEIOBATEIbHO, MOXKET IMETD TOJIbKO 0y-
nymuit (prospective) xapakTep ee IIpuMeHEHUA» .

Taxum o6pasom, [I. [Ix. llleddep oToXKAECTBIAET MOMEHT BCTYIUIEHUSA B
cuny CraTyTa Ji/IA TOCY/lapCTBa U [JIS €T0 OT/ENbHBIX TPaXKJaH U Jie/laeT BBIBOJ,
4TO /IO TeX MOop, noka CTaTyT He BCTYNWI B CUIY I TOCY[lapCTBa, OH HE MO-
KeT MIMEeTb IIPaBOBBIX TOC/IENCTBUI 1 ero TpaxkiaH: «Cr. 24 mpefcTaBisaeT co-
0011 00U IPUHIIMII YTOJIOBHOTO IIPaBa, 3aKperyieHHblit Pumckum CraTyToM
— 3aIpeT PeTPOAKTUBHOIO NPUMEHEHNA IIEPCOHAIbHON PUCAUKINN B OTHO-
HIeHUY MHAUBULOB. Eciu mpo4ynTarth CT. 24 B cO4eTaHUM CO CT. 11, MOXKHO 4€TKO
YCTaHOBUTD, 4YTO OHA NpeJIonaraeT BCTymnenne B cuay CraTyTa s rocygap-
CTBa I'PaXXJAHCTBA JaHHOrO nuua». V nanee: «IIpuanMad Bo BHMMaHueE, 4YTO B
COOTBETCTBUM CO CT. 126 (2), HauasbHasl JaTa BO3MOXKHOTO PAacIpOCTPaHEHNUS
ropucaukuyy Cyzia Ha Ipak/laH KOHKPETHOTO TOCYapCcTBa 3aBUCUT OT JIaThI pa-
Tuukanyy CraTyTa JaHHBIM TOCYAAPCTBOM U COOTBETCTBYIOLIE AAaThl BCTY-
mwieHnA B cuny CraryTa i1 Hero, efMHCTBEHHbIM Pa3yMHbBIM TOJIKOBAHMEM CT.
24 6bi1a 661 GOPMYIMPOBKA «INIIO HE IOMIEKUT YTOMTOBHOM OTBETCTBEHHOCTH
B COOTBETCTBUM C HacToAMM CTaTyTOM 3a [iesHle, COBEPLIEHHOE 0 BCTYILIe-
HyA CraTyTa B CUILY U1 TOCYJAapCTBa, IPAXKIAHMHOM KOTOPOTO 3TO U0 ABJIA-
eTcsi». VIHoe TonkoBanme, monmaraert [I. 1. lllebdep, npenmnonarano 6v1, 4To mio-
60e rocypapcTBo, npucoenuHsomeecs Kk CraryTy nocie 1 uions 2002 r. JODKHO
IIpU3HAThb BO3MOXXHBIM PeTPOCIEKTUBHOE NpuMeHeHre CTaTyTa B OTHOIIEHUY
CBOMX TpaxkjaH. Takad TpakToBKa BpeMeHHON opucaukunum Cyna, Kak Ipen-
CTaBJIAAETCA, IPOTUBOPEUNT YCIOBUAM opucaukinuy Cypa, cOrmacHO KOTOPhIM
OHa MOJKeT OBITh pacIpoCTpaHeHa Ha IPaXKIaH TOCYAAPCTB, He SBJISIOLIVXCS
y4acTHuKamu Craryra.

[Tonoxxenus, perynmupymoliiye BpeMEHHY 0 0 PUCAVKIIVIO, JO/DKHBI COOTBETCT-
BOBATb IOJIOKEHMAM, KaCAIOUVIMCSA NPEABAPUTEIbHBIX YCIOBUI IOPUCAUKLIINM U
BCell IOPUCOVKLVMOHHONM CTPYKType, ycTaHoBneHHoO Pumckum Craryrom. Ilo-
CKOJIbKY IOpUCAMKIVOHHAsA cTpykTypa Cyaa BKIIOYaeT B cebs [1Ba BUIA MEX/Y-
HAapOIHOM YTOJIOBHOVI IOPYICAMNKIINI, C/IeAyeT YIUTBIBATh X crennduky. B coygae
006111e00513aTe/IbHOI IOPUCANKINY, TonydaeMoli CyZoM B COOTBETCTBUM C Pe30-
monyent Copera besonacHOCTH, ITOT MOMEHTOM «BCTYIUIEHNA B CUTY», O KOTO-
POM MJeT peub B CT. 24, ciegyer noHumarhb 1 urona 2002 r. JJoroBopHas ropuc-

! MMledpdep A. Tx. OdunumansHeii oTueT nepes KOMHUTETOM MO MEXyHAPOJAHBIM OTHOILICHUSM

Cenara CIA 23 wurons 1998 1. // Dnexrponnsiii pecypc: http://index.org.ru/othproj/crimcrt/
sheffer.html.
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nukuus Cyzna orpaHideHa MOMEHTOM BCTyIuieHus CratyTa B CUIY IS XOTS ObI
JUISL OJHOTO M3 TOCYHAapCTB, YKa3aHHBIX B CT. 12 (2), a MMeHHO: a) TOCY/JapCTBa,
Ha TEPPUTOPUM KOTOPOTO MMEIO MECTO JaHHOE [esAHNE WIN, €CIU IPecTyIlIe-
H1Ie ObIJIO COBEPILIEHO Ha OOPTY MOPCKOTO VY BO3/YIIHOTO CY[HA, TOCY/JapCTBO
PerncTpanuy 3Toro MOpCKOro YIN BO3AYIIHOTO CyIHA; b) rocymapcTBa, rpaXkpa-
HUHOM KOTOPOTO SIBJISIETCS JINII0, OOBUHSAEMOE B COBEPLIEHUN IPECTYIIEHUSI».
VickmioueHus: M3 9TOr0 MOTYT OBITH CHie/IaHbI 110 3asIBJICHUIO TOCY/IapPCTBa, Cle-
JIAHHOMY B COOTBETCTBMM CO CT. 12(3).

Crarps 12 (3) mMeeT CMBICII TOTBKO B TOM C/Ty4ae, eCIV BOCIPYHNMATD 3a-
ABJIEHNE KaK VICK/TIOUeHNe 13 MpPaBWI, KOIZIa TOCYAPCTBO MPOSBIIAET HOOPYIO
BOJIIO U COIVIALIAeTCs MpU3HaTh opucaukiyuio Cyna B OTHOLIEHUM [esSHMIA, CO-
BepLIeHHbIX octe 1 nions 2002 1., HO 0 AaThl BO3MOXKHON parudukanyy Crary-
Ta JAHHBIM rocygapctBoM. CMbICI cT. 12 (3) He mpenTIONaraet, 4To rOCyJJapCTBO
npusHaeT 0pUcAUKUN0 Cyfa IO OTHOLIEHUIO TOABKO K Te€M IIPEeCTYIUICHUAM,
KOTOpbIe OBV COBEPLIEHBI IIOCIIe TAKOTO 3asiBieHus. CKopee BCero, 3asB/IeHIe
JIO/DKHO VMIMETb OTHOIIEH)Ee K IPeCTYIUIEHVIO, KOTOpoe y>ke ObI/IO COBepIleHO,
TaK KaK MIMEHHO OHO SIBJII€TCA M3HAYa/IbHON NMPUYVMHON 3asBJIEHUS B COOTBET-
CTBUM €O CT. 12 (3). B mpuHIMNIIE, MO>KHO NIPEAIIONOXNTD, YTO TOCYIAaPCTBO, HE
ABnAoLieeca y4acTHUKOM Pumckoro Craryra, fenasd 3asgBI€HME COIJIACHO CT.
12 (3), MOXXeT MMeTb HaMepeHMe MPUMEHNTD ero U K OyAYIIMM IpecTyIUIeHMN-
SIM, OfIHaKO pOpPMY/IMPOBKA JAHHOTO IIOTIO>KEHNSA BCe JKe IBHO IPEAIIOaraeT ero
IpYMeHeH)e K IPeCTYIUIEHNIM, KOTOpbIe y)Ke ObUIM COBEPILIEHBI I B OTHOIIIE-
HIM KOTOpBIX [IpoKypop paccmaTpuBal BOSMOXXHOCTb IIPOBEJEHNS pacciefoBa-
HYIA, U, CTIeflOBAaTeIbHO, B OTHOLIEHUY KOTOPBIX [Ipokypopy HeobxoammMo Takoe
3asByieHNe. B TakoMm ciydae opucaukuya Cyma MOXKeT PaclpOCTPaHATbCA Ha
IpPEeCTyIUIEHN, IPEANONIOXKUTE/IBHO COBEPIIEHHbIE I'PaK/IaHaMM TOCYHApPCTBa,
He npucoeauHuBuierocs K Craryry. CnenoBaTenbHO, 3asAB/I€HNE, CE/TAHHOE B
COOTBETCTBUMU €O CT. 12 (3) 1 OCHOBaHHOE Ha MPUHIUIIE TEPPUTOPUATBHOCTH,
JlaeT OCHOBAHMA JiIA YTOJIOBHOTO IIpeC/IefOBaHNA IPaXXIaH TOCYyapCTBa, B OT-
HOLIEHNM KOTOPBIX CIlelMajibHOE cOoIjlacue He JaBajoch. Ecim ke Ha MOMEHT
COBEpIIEHNA NPECTYIUIEHUA [esAHUA HU OJHO U3 MMEMIIUX IOPUCAMKIVIO II0
TEPPUTOPUATBHOMY VIV HAVIOHA/IbHOMY IIPUHIUITY TOCYJAPCTB He NPU3HAIO
ropucauknyuio Cyzia, 1 HU OHO U3 3TUX TOCYJAPCTB He C/IeNAJI0 CIelaabHOe 3a-
sABJIeHNe O Ipyu3HaHuy opucaukunu Cyna, MHAMBUL He MOXKET OBITb IPUBJIeYeH
CyZnoM K OTBETCTBEHHOCTM 32 JiesAHMe, yYHeHHoe nocye 1 miona 2002 1.

BpemeHHasA 10pUCAVKINA TECHO CBSI3aHA He TOIBKO C IIEPCOHAIBHOM, HO U
c npeaMeTHoit opucauknyei Cyna. CBA3b BpeMEHHOI U IPeAMEeTHO I0PUCUK-
nueit Cypa npocnexusaercs B cT. 22 CraryTa («Nullum crimen sine lege»), cornac-
HO KOTOPOJI «JINIIO He MOMJIEKNUT YTOJIOBHOJ OTBETCTBEHHOCTH) IIO HACTOSALILEMY
CraryTy, eciu TOIbKO COOTBETCTBYIOLEE [leAHNE€ B MOMEHT €rOo COBEpIIEHUS
He o0pasyeT HpecTyIUIeHN, TofIafaoero mox opucaukiyio Cypa». B aTom
KOHTeKCTe BpeMeHHas ropucaukuys Cyna 6bUla IOfBEPrHyTa KpUTUYECKOMY
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a"amu3y co croponsl [I.JIx. llleddepa, moctaBuBLIero rrybokme u HEIIPOCTHIE
BOIIPOCHL. VIMeeTcst mu BBUJY, YTO MOJO3PEBAEMBINl B COBEPLIEHNUN HPECTYILIe-
HIA, TTOATIajatonlero moy opucaukimio Cyma, MOXeT SABJIATHCS TPaKJaHNHOM
rOCyZlapCcTBa, KoTopoe He parupuuyponano CraTyT K aToMy MoMeHTY? JlocTa-
TOYHO JIV OCBEZOMJIEH ITOJJ03PEBaEMBbIil O IPECTYITHOM XapaKTepe OIpefie/IeHHO-
O TIOBefieHNs B COOTBETCTBUM ¢ PuMckyum CTaTyToM, ec/iu ero rocygapcTBo He
parudunuposano Craryt? GopMynupoBKa «IIOANAfaoNiee MO OPUCANKINIO
Cypa» mpepionaraeT He TONbKO NPeIMETHYIO IOPUCAMKIINIO, HO M OCTa/lbHbIE
BUJIbI IOPUCAVIKIINY, I B TOM YMC/Ie ¥ BpeMeHHYyI0. Kakum MHBIM 06pa3oM 1o-
JI03peBaeMblil MOXKeT OBITh M3BeljeH O IPeCTYIIHOM XapaKTepe COBEPLIEHHOTO
UM JiestHusi? [leiiCTBUTEIbHO, OCHOBHOI! 11e/IbI0 MMIUIEMEHTHPYIOLIEro 3aKOHO/a-
TEbCTBA, IPMHIMAEMOT0 TOCYAapCTBAMI-YYaCTHUKAMM, SIBJISIETCA IIpUBefieHe
VX BHYTPEHHEro yroJIOBHOTO IpaBa B cooTBeTcTBME ¢ PuMmckum CraryroMm, 1,
B YaCTHOCTM, B X MaTepuaibHOE YTOJIOBHOE 3aKOHOJATE/IbCTBO JO/KHBI OBITH
BHEJIPEHbI [TPECTYIUIEHS, COCTABIAIONIME TPeaMeTHY0 opucaukiyio Cyza, 4To
ilelaeT BO3MOXKHBIM YCIIEIIHOE NpYMEHEHVe HMPUHIMIA KOMIIEeMEHTapHOCTI.
[IpepnonaraeTcs M B TAKOM C/Iydae, YTO BCe IPakaHe TOCYAapCTB, He SBJIAIO-
myxcst yyactHuKamy CtaTyTa, Hafille)XXalyM 06pa3oM OCBeJOM/IEHBI O HE3aKOH-
HOCTM Ka)X/JOTO M3 IPeCTYIUIeHW, TIO/IaJaoINX TI0]] IPeIMETHYIO I0PUCHNK-
o Cyzia, 1 IporeccyanbHbIX OCnencTBysAX B Cyie, CBA3aHHBIX C HApPYIIEHNEM
JIOTOBOPHOTO U OOBIYHOTO MEXIYHAPOJHOTO IPaBa, OTHOCALIETOCA K KaKIOMY
UIX TPECTYIUIEHNII B COOTBETCTBMM cO CTaTyToM, iaXke B TOM C/Iy4ae, eC/iU UX
IPaBUTENbCTBA He IPUHSIN Mep [JIs IIPU3HAHVSI KPUMIHAIBHOTO XapaKTepa Co-
OTBETCTBYIOIVX JesHMII HI Ha MEX/[YHAPOJHOM, H/f Ha HallM'OHAIbHOM YPOBHeE,
Jlake BOIIPEKM VX MeXXIYHAPOIHBIM 00s513aTeIbCTBAM ' ?

Kax Bupum, npobnema cobmopenns npuHuuma «nullum crimen sine lege»
¥ 3aIpeTa PeTPOAKTMBHOIO IPUMEHEHMsI HOPM MeX/[YHapOJHOTO YTOTIOBHOTO
IpaBa COXpaHsET CBOIO aKTYaIbHOCTD 1 Ji/Is1 MeXXIYHapOIHOTO YTOIOBHOTO CY/ia.
Tem He MeHee, ecriu B Havasre XXI Beka ellje CyIecTBYeT rOCYHapCTBO, B KOTO-
POM TATryaiiIye MpecTyIUIEHN S IIPOTUB YeT0Be4YeCTBa He KpMMIHATN3VPOBAHBI,
MOYKHO C YBEPEHHOCTBIO CKa3aTh, YTO MPECTYIUIEHNS, BXOJALINE B IPEIMETHYIO
IOPUCAVKINIO MeXTYHapOTHOTO YTOJIOBHOTO CY/a, ABAITCA NPeCTYIUICHVSAMU
110 001[eMy MeXYHapOJHOMY IIPaBy, TO €CTh KPYMUHA/IN3MPOBAHbI HA MEX/Y-
HAapOJHOM YPOBHE, ¥ OTCYTCTBME HAllVIOHAJIbHO-IIPAaBOBOTIO 3allpeTa He OCBO-
00>KIaeT BUHOBHBIX JINAL] OT MeXAYHAPOILHOI YTOIOBHOI OTBETCTBEHHOCTI .

[Tputom uyro ropucamkiysa Cypma ABIAeTCsA, NPEeVMYIIEeCTBEHHO, IOro-
BOpPHOI1, B PuMckom CraTyTe 3a/o)keHa BO3MOXKHOCTD IpefgocTaBienns Cymy
o6meo6sa3arenpHol opucanknun. Kak cinenyer us nmopmnynkra «b» crarsu 13,
CUTYyauMsi, IPU KOTOPOIT ObUIM COBEPIIEHBI OTHO VIV HECKOIBKO IPECTYIIEHNUA,

I Tawm xe.

2 HckmodeHne B 9TOM CMBICIIE COCTABISIIOT IPECTYIUICHUS, TTOATIaatolHe oA opucankuuio Cyna
B cooTBeTcTBUM cO cT. 70 CratyTa.
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MoxeT ObITh nepefana IIpokypopy CoBetoMm besomacHOCTH, IeiiCTBYIOIUM Ha
ocHoBanuu rmaBbl VII YcraBa Opranmsanun O6benuHennbix Hanuii. 9ot me-
xaHu3M A. Kaccese HazBan «KyBangoii» MeXayHapogHOTO yTOTOBHOTO Cy/a,
OTMETNB, YTO OH «MIMIIOPTUPOBAH» U3 AEVICTBYIOIUX TpUOyHamoB ad hoc u,
BO3MOXXHO, OyeT Han6onee 3pPeKTUBHBIM B CUTYanMAX, HOTOOHBIX Cylle-
crBoBaBIINM B ObiBIIeli FOrocnasuu u Pyanpe'. B janHoM c1ydyae mpusiede-
HIe K MHAMBIAYATbHON MeXTYHAPOTHON YITOTOBHO OTBETCTBEHHOCTH BO3-
MO>XHO TOTBKO 32 NPECTYIUIEHN MO 00IeMy MeXXTYHaApOTHOMY IpPaBY, YTO
N03BO/IsIET ONMPOBEPTHYTh YIPEeKU B HAPYIIeHNU NpuHOMna «nullum crimen
sine lege» apryMeHTamMu, IPUBOAVIBIIVMICS B pellleHNAX TpubyHanos ad hoc.

«B pesynmbrare cBOero pasBUTHA MEXAYHApOLHOE IIPaBO BHOCUT M3Me-
HEHJe B COfiep)KaHye OJHOTO M3 OCHOBHBIX IIPUHIUIIOB BHYTPEHHETO YIOIOBHO-
ro IIpaBa, COIJIACHO KOTOPOMY HeT HU MPeCTYIUIEHUs, HU HaKa3aHus Oe3
COOTBeTCTBYyMOIIero 3akoHa (nullum crimen, nulla poena, sine lege), — muuryt
VL.V Nlykamwyk n A.B. Haymos, — Tenepb 1oj 3aKOHOM IIOHMMAETCSI HE TONIBKO
BHYTpPEHHee, HO ¥l MeXXYHapOHOe IIPaBO»”.

IIpusnanue ropucaukuuy MeXIyHapOgHOIO yTOJMOBHOIO Cyfia — IIAT K
IOJTHOTIPAaBHOMY YYAacCTUIO B OCYIIECTBICHUM MEXIYHApPOJHOTO IPaBOCYANA
M B TO >Ke€ BpeMsA JONOJTHUTENbHBIN CTUMYII I COOMIOfieHNs 00menpy3HaH-
HBIX MEX/[YHaPOAHBIX CTAaHAAPTOB M IPUHIMAIIOB OCYIIECTBJIEHNSA IPaBOCY-
IVis1, B TOM YMCTIe, IpUHIUIOB «nullum crimen, nulla poena, sine lege» n «ex post
facto». MexxgyHapoaHasi yroloBHasl I0CTUIVA JJO/DKHA CTaTh BaXXHBIM 3BEHOM
B MEXJYHapOSHO-IIPAaBOBOM MeXaHM3Me 3alUThI IpaB yenoBeka. Hemb3s He
IPU3HATD, YTO II0KA CEeTIEKTUBHOE IMPYMEHEHe MeX/IYHaPOZHOTO YyTOJIOBHOTO
IpaBa fABNAETCA CePbEe3HBIM HEJOCTATKOM MEX/YHApOLHON IIPAaBOBOI CUCTe-
MbI. B Bompocax mpemaHus Cyny auil, 0OOBMHsIEMBIX B COBEpIIEHUY MEX/yHa-
POIHBIX IPEeCTYIUICHWH, IPAaBOCyAMe U TONUTHUKA HAXOAATCSA B IMOCTOSHHOM
npoTuBobopcTBe. V36eXaTh 3TOr0 MOM0XKeHUsI MOXKHO C TOMOIIbI0 9beKTB-
HO JIEVICTBYIOIIEr0 IIOCTOSSHHOTO MeX/IYHapOJZHOTO YTOJIOBHOTO Cyza. B ocHOBe
UZIeN MEeXIYHApOIHOI YTOMOBHOM I0PUCAUKIINY JIKUT U3BEYHOE CTPeMIIeHe
Ye/l0BeKa U 4elloBedecTBa K MUPY U cripaBefnnBocTu. IIyTh k Mupy yepes Top-
YKECTBO CIPABEIMBOCTU U IIYTh K CIIPABE/INBOCTH ITOCPEICTBOM YCTAaHOBIIE-
HIS MUpa Mpefonpee/sioT HeIpepbIBHOE Pa3BUTIE 9TON MW, HECMOTPs Ha,
Ka3a710Ch OBbI, HEIIPEOOMNMbIe TPETATCTBYUS, BO3IBUTAaeMble OMUTNYECKNMU
COOBITMAMY VI HAYYHBIMM JOTMaMI.

' Cassese A. The Statute of the International Criminal Court: Some Preliminary Reflections //
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2 Jlykamyk 1.H1., HaymoB A.B. MexayHapoaHoe yrojgoBHoe npaBo: Yueb. - M., 1999. — C.25.



