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Bynxam M. C. IlpyHIunu cyaoBoi BJIAJH: XapaKTePUCTHKA NOHATTS

V cTaTTi MpeaCcTaBIeHO PEe3yAbTaTH TEOPETUKO-IPABOBOTO aHAMi3y (OPMyBAHHS MOHATTS IPUHIUITY CyAOBOI BIagu. 3ampo-
MIOHOBAHO aBTOPCHKHUH IMI/IXi/l, B OCHOBI SIKOTO TBEPPKEHHS IIPO Te, 1110 IPABOBY MPHUPOJLY NPHUHIHUILY CYOBOI BIaH OIOCEpE-
KOBAaHO 3HAYCHHSIMH BiJIITOBITHNX NTEPBUHHHUX KaTeropiii, 00IpyHTOBAHO iX CIIiBBIAHOMICHHS. 3aIIPOIIOHOBAHO TBEP/KEHHS IIPO
Te, 10 O3HAaKa Cy/I0BOI BIIa/IH € IEPBUHHOIO BiJIHOCHO NPHHIHITY, SIKUH YTOYHIOE MUTAaHHS 11 QyHKI[IoHyBaHHS; QYHKILIT Cy10BOT
BJIQ/IN € OCHOBOIO JUISl BU3HAYEHHS 3aTaIbHUX BUMOT (DYHKIIOHYBaHHS CynoBOi Biaan, To0To mpuHIMIIB. OOGIpyHTOBAHO, 110
MIOYATKOB1 3HAYEHHS MOHATH «3aCafl» 1 «IPHHLIUI» € (PAKTHYHO TOTOKHUMH 1 BIAPI3HSAIOTHECS MOBHUMH XapaKTEPHCTHKAMHU.
3anponoHOBaHO aBTOPCHKE BU3HAYCHHS OCHOB IIOHATTS IPHHIIMI CYJJOBOT BIaJI).

Kniouosi cnosa: mpuHIAII Cy0BO BlIaId, O3HAKa CyIOBOI BIAH, (GyHKILSI CyAOBOI BIaaN.

Bynkam M. C. IlppHuunsl cyne0HOM BJIACTH: XaPAKTEPHCTHKA HOHATHSA

B crarbe npeacTaBieHbl pe3yabTaThl TEOPETHKO-IPABOBOTO aHAIN3a OTHOCUTENBHO ()OPMHUPOBAHUSI IOHATHS IPUHIIHIIA CY-
ne6Hoi BiacTu. [IpenioxkeH aBTOpcKuii MOX0/, B OCHOBE KOTOPOTO YTBEPIKACHHE O TOM, YTO IIPaBOBasi IPUPOJia IPHHIINIA Cy-
neOHOI BIacTH OMpPEACNACTCS 3HAYEHUSMH COOTBETCTBYIOIIMX IEPBHYHBIX KaTeropuii, 000CHOBAaHO MX COOTHOIICHHE.
[MpemoxkeHo yTBEPKIACHNE O TOM, YTO NMPU3HAK CyIeOHOI BIACTH SBISETCS MEPBUYHBIM OTHOCHTEIBHO MPUHIUIA, KOTOPBINA
YTOYHSET BONPOC e€ QYHKIIMOHUPOBAHUS;, (PYHKIIUH CyJIeOHON BIACTH SBISIOTCSI OCHOBOH IS OTIPE/ICNICHHs O0IIMX TpeOOBaHU
(YHKIMOHUPOBAHUsI CyAeOHOM BIACTH, TO ecTh NpUHIUIOB. OG0CHOBAHO, YTO HAYaJbHbIC 3HAUYCHUS MOHITUH «OCHOBBI) U
IPUHIUID (PaKTHIECKH TOXKIECTBEHHBI i OTIINYAIOTCS SI3BIKOBBEIMH XapaKTepHCTHKAaMU. [IpeasioskeHo aBTopckoe onpe/ieieH e
OCHOB MOHATHS «IIPHHIUI CYAeOHOH BIACTHY.

Kniouesvle cnosa: mpuHIMII Cy[eOHO BIAaCTH, PU3HAK CyIeOHON BIacTH, QYHKIUS CyneOHON BIACTH.

Bulkat M. The principles of judicial power: characteristics of the concept

This paper presents the results of theoretical analysis of the legal formation of the concept of the principle of judicial power.
A architectural approach, based on the assertion that the legal nature of the principle of judicial power values indirectly relevant
primary categories proved their value. A statement that the features of the judicial power forms the principles that clarifies; the
function of the judicial power is the basis for general requirements of the judicial power, their principles. The author bases the
definition of the concept of «the principle of judicial powery.

Key words: the principle of judicial power, the feature of the judicial power , the function of the judicial power.

YIK 340.1
Bauecnae IOpiitosuu Baceyvkuii,
HAYKosuill cnigpobimHux 6i00iny meopii oepoicasu i npasa
Incmumymy oeporcasu i npasa
im. B. M. Kopeyvkoco HAH Vkpainu,
Kanouoam iopuoudHuUx HayK

ITPABA JIIOJUHH AK CYYACHA TEHAEHIIA PO3BUTKY JEMOKPATUYHUX JTEPKAB

OcTtaHHIM 9acoM y OUIBIIOCTI KpaiH CBITY HA Tl HOBUX BUKIMKIB 3 OOKY paJMKaJbHUX HACTPOIB Ta IXHIX
KpaifHiX MPOsBIB Y TEPOPUCTUYHIHN AISTBHOCTI CIIOCTEPIraeThCsl aKTUBI3allisl 1 HaBiTh OOJIICHE BIIUYTTSI HOBUX
TeHIeHIIN y mpobiemi npas monund. LI mutanas HaOyBaroTh 0COOIMBOTO 3HAYCHHS y KpaiHaX pPO3BHHYTOI
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JIEMOKparii, y IepkaBax, 10 HAJIKATh 10 POMAHO-TEPMAHCHKOI Ta aHTIIOCAKCOHCHKOI MPABOBUX CHCTEM, 1€
noTpeOyoTh OIHOYACHOTO 3aCTOCYBaHHS SIK OOMEXKEHHS, [TOB’I3aHi 3 TEPOPU3MOM, TaK 1 JOTPUMaHHS Tpau-
MIAHUX JUIST IIUX KpaiH IeMOKpaTHYHUX HOpM. B yMoBax YkpaiHu 3a3HaueHi TEHICHIIIT BHACIIIOK BiIOMUX
MIPUYUH MArOTh O3HAKK TIEBHUX BHKIIMKIB CTOCOBHO HaBITh i1 ICHYBaHHS SIK CAMOCTIHHOT IEMOKPaTHYHOI Tpa-
BOBOI JiepkaBu. CaMe TOMY JOCIIDKSHHS TPpoOIeMu 3a0e3NeueHHs ITPaB JIFONWHU 3 PI3HHUX aCIIeKTiB Ha ChO-
TOJHI CTa€ OCOOIMBO aKTyaJIbHUM IMUTAaHHAM. METOI0 CTaTTi € OKPECICHHSI OCHOBHUX TEHJICHIIHN y mpobnemi
3a0e3MeueHHs ITPaB JIIOJMHU, SKi B CBOTi OCHOBI 3aJIMIIAIOTHCS HE3MIHHUMHU, ajie HOTPEOYIOTh OLIbII YiTKOTO
BU3HAYCHHS, 110 0OYMOBJICHO CYYaCHHM PO3BHTKOM IEMOKPAaTHYHOTO CYCIILIbCTBA.

[IpaBa JiroMHN MalOTh YHIBEpCAIBHUN XapaKTep, BOHU € MPEIMETOM JOCIIDKSHHS YCIX Tally3ei CyCIiIb-
CTBO3HABCTBA Ta HU3KHU MPABOBUX HAyK, KOXKHA 3 HUX BU3HAYAE TICBHY TaJly3b KUTTEMISIIBHOCTI TFOMUHA. Taka
qudepeHIianis 3ade3neuye NornbIeHe BUBUCHHS JIOAMHU Ta HAWBAXIUBIMIMX MpobieM ii iCHyBaHHS.
3 oty Ha [0 OOCTABUHY FOPHIUYHA HAyKa B Tay3i MPaB JIOIMHU MA€ CKIAHUAN CIICKTP TOCIIIKSHHS.

B ymoBax mo6ampHOTO CBITY IpaBa, CBOOOIH, 000B’SI3KU JIFOJMHU MTOCIIAIOTh OCHOBHE 33 BaXIUBICTIO
MicCIle TTOPIBHSHO 3 1HIIUMU MTPABOBUMH SBHIAMH. 30JMKCHHS HAI[IOHAJBHUX MMPABOBHX CHCTEM B YMOBax
robaizarii mependadae CTBOPCHHS €JMHUX IPAaBOBUX CTAHAAPTIB, HacaMIiepen y cdepi mpas JIIOXUHH, 30K-
pema: OUIBII YiTKe 3aKpIiIUICHHS Y €BPONEHCHKOMY 3aKOHOJABCTBI MOHATTA 00 €KTa 3aXHCTY, OCKUIBKH 11100
BiJINIOBiJIaTH iHTEpecaM OiIbILIOCTI Aep:KaB, HOPMHU HEOOXiIHO YHi(iKyBaTy; po3npeHHs cdhepu Ta eheKTUB-
HOCTI iH(OpMAIIIHHOTO 3a0e3MeUeHHS 3aKOHOIABYOT JIISIIBHOCTI; BU3HAYCHHS XapaKTepy Ta 3HAYCHHS PI3HUX
(akTopiB, sSKiI BIUIMBAIOTh HA 3aKOHOJABYHMI MPOIIEC; PO3BUTOK 1 BJIOCKOHAJICHHS MEXaHi3MiB 3aXUCTy IPaB
JIIONTMHY B COIAJIbHIM, TPYOBIiii Ta MyOIiYHO-TIPaBOBOI chepax; BKHUTTS 3aX0/IiB IOA0 pealtizalliil comiaabHOT
MO THKH.

Ha cborogHi aktyanbHUM € IMTaHHS BU3HAYEHHS CaMOT0 TEPMiHA «IIpaBa JIOIUHI», OCKIJIbKU O1IbILICTh
SIK BITYU3HSHUX, TaK 1 3aX1HUX MMPOBITHUX JOCIITHUKIB HE HAJIAFOTh BIACHOTO BU3HAYEHHS IIbOTO TEPMiHA.

CKITQ/THOYO € BI/IMTOBI/Tb HA 3alIUTAHHSI II0JI0 CTPYKTYPH MOHSATTS MPaB JIFONWHA. Pi3HI TOCIIIHUKN HABOISATh
pi3HU eleMeHTapHUH CKIIa IbOTo MOHATTS. Taka cuTyallisi Mae Miciie y 3B’ 13Ky 3 THM, 110 Y PI3HUX KpaiHax
CBITY ICHYIOTb JIEIIO Pi3HI MPaBOBI CUCTEMH, a BiJOBITHO — 1 Pi3HI MOMISIM HA CTPYKTYPY MOHSTTS «IIpaBa
JIFOITIHI.

VY cBITOBIH MMPaBOBil HayIli € YMMAJIO BU3HAYCHD TEPMiHA «IIpaBa JIONUHU». 30kpeMa, [1. PaGiHoBHY mpo-
nonye: «[IpaBa i cBOOOIM JTFOMHU — I1e ii IIEeBHI MOYKIJIMBOCTI, HEOOX1HI JIJIS 11 iCHYBaHHS Ta PO3BUTKY Y KOHK-
PETHO-ICTOPHYHUX YMOBAX, 10 00’ €KTUBHO 3yMOBIIOIOTECS TOCSITHYTUM PiBHEM PO3BUTKY CYCHIIBCTBA 1
MaroTh OyTH 3arajJbHUMU Ta PIBHUMH Ui BCiX Jromei» [1, c. 7-10].

M. [NankeBUY Ha3UBAE TIPaBa JIOAUHHU OAraTOrpaHHUM COIIaJILHUAM SIBHIIEM, SIKE OXOILIIOE OCOOUCTI, TO-
JITUYHI Ta COMiajbHO-eKOHOMIYHI TipaBa. OHAK MpaBa JIFOAWHA He MOXKYTh OyTH Oe3MexxHrMHU. bopoTh0a 3a
IpaBa JIOIMHH 3apa3 BUPAXKAETHCSA caMe B OOPOTHO1 32 MeKi TaknX MpaB, HacaMIepen 3a iXHe FOpUINIHE 3a-
KpiIJICHHS Ta I0pUANYHY IMIUIEMeHTaliwo [2, ¢. 51].

B. Hepcecsni 3a3Hadae, 1o mpaa JIIOIUHHA € HEOOX1THIUM Ta HEBiJ €MHUM €JIEMEHTOM BCIIIKOTO MpaBa,
SIK TIpaBa B3aralii, BAPAKCHHSIM CYTi MpaBa K 0COOJUBOTO THITY 1 crienupigHOT GOPMHU COIiaIbHOT PETyIISIIii.
Tomy mpaBo 6e3 MpaB JOIUHN TaKOXK HEMOXKIINBE, SIK 1 ITpaBa JOJUHHA 0€3 UH 1103a paBoM [3, c. 22].

Ha mymKy BITYM3HSHHX YYCHHX, [TPpaBa JIOMUHU PO3TIAAAI0THCS B 00’ €KTHBHOMY Ta Cy0’€KTHBHOMY 3Ha-
YeHHsAX. B 00’ekTHBHOMY 3Ha4eHHI MTpaBa i cBOOOIM JIFOAWHU — 1€ CUCTeMa MIKHAPOAHUX Ta HAI[lOHATBHUX
MPaBOBHX HOPM, III0 BCTAHOBIIOIOTH MPABOBHUH CTATYC JIFOMUHH, 3aKPIILUTIOIOTH 11 MTOJI0KEHHSI, IPaBHUIIa B3a€e-
MOBITHOCHH MK JTFOAbMH, BiTHOCHHH JIONUHH (TPOMaIsTHUHA) Ta JepKaBU. Y cy0’€KTHBHOMY — I1€ MOXKJIH-
BICTb, SIKa HAJIC)KUTh KOHKPETHIN JIFOAMHI, IO Tiepei0adeHa MpaBoBOO HOPMOIO, 1 JisSHHS, 10 3aXHUIICHE
JIep>KaBoIo.

M. AHTOHOBHUY MOJLISE TIpaBa HA: a) (i3UUHI Ta 0COOHCTI MpaBa; 0) MpolecyanbHi MpaBa; B) MOMITHYHI
mpaBa i cBOOOJM; I') EKOHOMIYHI, COLllaJbHI Ta KyJIbTYpHI MpaBa; I') KOJIEKTUBHI IIPpaBa; 1) MpaBa >KiHOK Ta
nireii [4, c. 125].

3 mo3uii (yHKIIOHYBaHHS MTPABOBOI CUCTEMH JOIIITBHOO € Kinacudikaris O. JlykarieBoi, sika IporoHye
BHOKPEMJIIOBATH TaKi OCHOBHI IpaBa JIFOJMHY, 110 3a0e3MeuyIoTh Pi3Hi cepH I KUTTA: 0coOHCTI (TpoMaIsIH-
CBKi), MMOJIITUYHI, EKOHOMI4Hi, COLlialbHi, KyIbTYypHi [5, c. 132].

B ymoBax po3BUTKY Jep KaBHOCTI YKpaiHU KIFOYOBE MicIle HAICKUTH (POPMYBAaHHIO IIPABOBOi CHCTEMH,
B SIKi1¥l OTHUM 13 OCHOBHUX €JIEMEHTIB € MpaBa JIIOIWHY 3 TIO3MIIIN K BHYTPIITHBOACPIKABHOTO, TaK 1 3aralib-
HOCBITOBOTO 3HAUCHHS. YIOCKOHAJICHHS 3aKOHOAAaBYOI 0a3M B IIbOMY HAIPsMi € OTHUM 13 OCHOBHHX TIPiOpH-
TETIB Y PO3BUTKY MPABOBOI JIEPIKaBH.

Ha yxpaincvromy nmpoctopi ckilaAHICTh pO3B’I3aHHS MPOOIEMH MIPaB JIOIUHH MOJISTAE:

1) y MaTepiaTbHOMY aCIIEKTi, SIKHii € 0araTOBHMIiPHUM 1 KITFOUOBHM, aJI)K€ 3araIbHOBU3HAHO, 1[0 OCHOBOIO
Oy/JIb-SIKMX CYCHIIPHUX BITHOCHH € EKOHOMIYHHH (hakTop;
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2) 31 BcTynoM Ykpainu B CBPOHGHCLKI CTPYKTYpH BUHHKAOTh poOiieMu, OB’ s13aHi 3 IPUBEIICHHAM YKpaiH-
CHKOTO 3aKOHOJIAaBCTBA y BiAMOBITHICTH 10 Ml)KHaPOI[HOFO 30KpeMa 10 €BPOIIEHCHKOTO, 3aKoHOaBCTBa. Llst
npoOsieMa € HaJA3BUUYaHO TOCTPOI0, BOHA BIATBOPIOE 0araro BaXJIUBUX CYTHICHUX MUTaHb. CKIAJHICTh 3y-
MOBJIEHA 1€ i TUM, 1110 HA CbOTO/IHI ITPaBOBa cUcTeMa YKpaiHu nepedyBae Ha eTari iIHTEHCUBHOTO PO3BHUTKY;

3) cnocTepiraeTbcsi BeIUKa KiJIbKiCTh HEBPETYJIbOBAHUX MUTaHb Y cepi 0cOOUCTUX, TOTITUUHUX, CO-
[iaTbHAX, KyJIbTYPHHUX, CKOHOMIYHHX IIpaB. 30KpeMa, y cepi 0COOMCTUX NpaB — IMUTAHHSI HEBTPYJaHHS
B 0COOHUCTE KUTTA, Y cepi COianbHUX MpaB — MpodieMa mpasa Ha KHUTIO, y chepi KyITbTypHHUX TIpaB — IH-
TaHHsI TIpaBa IHTEJIEKTya IbHOI BIIACHOCTI Ta i1 3aXKCTY, y chepl EKOHOMIYHUX MPaB — MPABO Ha MPAITIO Ta TPABO
MIPUBATHOI BIIACHOCTI Ta MEXaHI3MH X peatizallii, y cdepi MOTITHIHNX TpaB — PaBO TPOMaJISTH 3MIHUTH By
MHUPHHUM IIJISIXOM, TIPABO MITHHTIB 1 IEMOHCTpAIlill Ta HU3KA IHIIMX ITHTaHb, SIKI MICTATh €JIEMEHTH HEBPETY-
JILOBAHOCTI.

Jist BITYM3HIHOI TPaBOBOI HAYKN HAJ3BUYAITHO BXXIUBHUM € 3’ICYBAaHHS CYTHOCTI, (DYHKIIIH, CTPYKTYpH,
ocobnuBocTeil popMyBaHHS, PO3BUTKY IPABOBOI CHCTEMH Yy 3B 513Ky 3 PO3B’SI3aHHSAM NMPOOJIEM MpaB JTIOIUHU
B YMOBaX JI€MOKPATUYHOI, COI[iaJIbHO-MPABOBOT JEPKABH, a TAKOXK KOMIUICKCHE JOCIIIKEHHS 3 MpoOdneMu
iHTerpaii kpaiH poMaHO-repMaHCHKOTO IIPABOBOTO OJIOKY B yMOBax m1o0asizalii, BU3SHAYEHHs Micls Ta poii
Ykpainu B ux mporecax, o CIpUaiOTh PO3BUTKY JEMOKpaTii Ha CydacHOMY JUHAMIYHOMY eTarli ii icTopii.

Ha namry nymKy, Ha cy4acHOMY eTarli po3BUTKY MIPaBOBUX CUCTEM y cepi MpaBo3acTOCyBaHH MO0 3a-
XHCTY IIPaB 1 CBOOO JIFOMMHHU aKTyaJIbHAMH 3aJIHIIAOTHCS TaKi ABi IPOOIEMHU: B3a€MHHI BILTHB POMaHO-Tep-
MaHCBHKOI Ta aHITIOCAKCOHCHKOI PABOBUX CHCTEM i TIpoOIeMa IOPUANIHOL BilIIIOBIIaTBHOCTI IEPIKABH TIEpe
JOMHO0 y cepi 3a0e3reueHHs Ta rapaHTyBaHHS MIPAB JFOUHH.

3 omIsily Ha BKa3aHE aKTyaJlbHUM BOAYa€ThCs aHaJi3 CIIBBIJHOIICHHS IPUPOIHO-TIPABOBHUX 1 JIEPIKABHO-
MIPAaBOBHX 3aCaJ y POMaHO-TEPMAHCHKiil Ta aHTIIOCAKCOHCHKIN MMPaBOBUX CHCTEMAaX, SIKMH Mae Oa3yBaTncs Ha
MOPIBHAHHI OCHOBHHX O3HAK IIMX IIPABOBUX CHUCTEM. Tak, poMaHO-TepMaHChKa ITPaBOBa CHCTEMa MOOyI0BaHA
Ha MPUHINIIAX TO3UTHUBI3MY, 3a IKUMH HOPMaTUBHO-IIPABOBHI aKT € OCHOBHOIO 30BHIIITHBOIO (DOPMOIO (JIxKe-
perom) ImpaBa. Y TBOpPEHa 1 MATPUMYBaHA B KOXKHIHN KpaiHi iepapXist HOpPMaTHBHO-TIPABOBHX aKTiB MA€ BAXIIHBE
3HAUEHHS ISl BIOPSIIKYBaHHS IPOIECIB TPAaBOTBOPYOCTI Ta IPABO3aCTOCYBAHHS, CTBOPEHHSI 1 MIATPUMKH pe-
JKUMY 3aKOHHOCTI Ta KOHCTUTYLIIHOCTI. B aHITI0CcakCOHCHKIM paBoOBii cucTeMi, Ha BiIMiHY BiJl poMaHO-Tep-
MaHCBKO1, OCHOBHUM J[)KE€PEJIOM TpaBa € Cy[AOBUH MPENeeHT, IPOBiHA POJb Y IPABOTBOPUOCTI HAJIECKHUTD
cyznam, Ha nepuiomMy micui nepeOyBaioTh He 000B’SI3KH, a [IpaBa JIIOAWHU 1 TPOMaJSTHUHA, K1 3aXUILAIOTHCS
HacaMIepen CyIoM.

VY cydacHHX yMOBax mio0aizalii CocTepiraeTbes TCHCHIIISI 30JIMKECHHS IPABOBUX cHCTeM. TpaauiiiiHi
MIPaBOB1 IHCTUTYTH POMaHO-TEPMAHCHKOI MPABOBOI CHCTEMH 3a3HAIOTh BIUIMBY TPEIEJICHTHO-TIPABOBOT CYZI0BOT
MIPaKTHKH. BogHOYAaC criocTepiraeThes BIUTUB TO3UTHUBICTCHKOI IIPABOBOi CHCTEMH Ha TIPEIICACHTHO-TIPABOBY.
OCHOBHMMH NPUYNHAMHU CHPUIHATTS 3aKOHOIABYMX AKTiB MPAaBOBUMH CHCTEMaMH KpaiH 3arajbHOTO IpaBa
€: HEOOXiTHICTB CTAJIOr0 3aKOHOIABYOT0 BPETYJIIOBAHHS CyIOBOTO PIICHHS; CTBOPCHHS YMOB, 32 SKHX ITPaK-
THKa CYJJOBOTO KOHTPOJIIO IepeOyBae B HEYNEPEIKEHOCTI Bill CyTOBUX piHIeHL' 3a0e3nedeHHsT O1TbII e(peK—
THUBHOTO 3aXUCTY NPAaB JIOAWHH. Bu3HauaapHUM (pakTOpOM y IIbOMY npoue01 € 3araJbHOIIIONICHKI 3aca, sIKi
BiJI0OOpaXKaroTh PyX 10 BU3HAHHS JIIOAWHU OJIHIEIO 3 BUIIMX LIHHOCTEH IUB1Ti3allii.

OcTaHHIM 4acoM Ha JOKTPUHAIBHOMY PiBHI 0OTOBOPIOETHCS TOSBA AKX O3HAK (POPMYBaHHS NpeLeIeHT-
Horo paBa B YkpaiHi. Taki TeHAeHLi1 OB’ s13aHi 3 HEOOX1IHICTIO TITyMaueHHs IPAaBOBUX HOPM, HEOJTHOZHAYHUX
IUTS 3aCTOCYBaHH:. BBa)Ka€eThCs, IO CyNOBHI MPELEACHT OO IPaB JIOIWHU CIPUSE CTAHOBICHHIO KOHCTH-
TYHIHHOT IEMOKpATii Ta 3a0e3nedye NpUHIKI Oe3MocepeTHbOI i1 HOPM MPO MpaBa i OCHOBHI CBOOOIN JTFOIMHU
HE3aJIe)KHO BiJI KOHKPETU3YIOUOTO 3aKOHOAABCTBA. BomHOUac CTBEpIKYBaTH MPO HASIBHICTH TEHACHIIIT Gop-
MYBaHHS TPEIeICHTHOTO NIpaBa B YKpaiHi epeuacHo, OCKIJIBKH ITPaBoBa CUCTEMa HAIlol KpaiHH He Ma€ JIo-
CTaTHIX 03HaK (OPMyBaHHS IMPEIECHTHO-TIPABOBHX BiHOCHH. [IpaBoBa cuctema B YkpaiHi nepeOyBae Ha
CTa il CTAaHOBJICHHS, 1 HAB’I3yBaHHS TPEIEICHTHO-IIPABOBUX THCTHTYIIIH MOXE TIPU3BECTH JI0 HETaTUBHUX
HacyiakiB. DakT BU3HAHHA YKpaIHOIO IOPUCIUKIT €BPONEHCHKOTO CYIy 3 IPAB JIOAWHH, B TiSUIEHOCTI SKOTO
CIIOCTEPITraloThesl O3HAKU TPEIEACHTHOTO MPaBa, HEe € JOCTATHHOIO IMiICTaBOIO TOBOPHUTH MPO TaKi K O3HAKU
B MIPaBOBii cuctemi Ykpainu [6].

Pimenns npo0iemMu IopHIMYHOT BIAIOBIIATIBHOCTI JEPrKaBH Iepe/] JIFOHMHOIO I[0I0 3aXUCTY NPaB 1 cBOOOA
JIIOAVHY JISKHUTH y 3’sICYBaHHI 3MICTY MpaB JIIOJIMHU i TPOMASHUHA, SIKi BiJPi3HSAIOTHCS OJIUH BiJ[ OJIHOTO.
[IpaBa nrOAMHY BUILTUBAIOTH i3 IPUPOIHOTO MPaBa, a MpaBa IPOMAISHUHA — i3 TO3UTHBHOTO mpasa. Lli nBi
TUTONMHY HE TIOBUHHI IPOTHCTABIITHCS OTHA OHIA. [0BOpSYM PO OCHOBHE 3aBIaHHS KOHCTHTYLIHHO-TIpa-
BOBOTO PETYJIIOBaHHS ITPaB i cBOOO JTIOAWHY Ta TPOMAISTHUHA, TpeOa BU3HATH 1Ii TIpaBa 1 HagaTH 3 00Ky Jep-
JKaBHW rapaHTii JOTPUMAaHHS 1 3a0€3MEeYHUTH 1X 3aXHCT.

BapTto 3a3HaunTH, 1110 ¢BOOOIU JTHOMUHH 1 TPOMAJITHAHA CTAHOBIIATH IHCTUTYT KOHCTUTYIIHHOTO TIpaBa,
SIKUF MICTUTh HOPMH, SIKI BU3HAYAIOTh B3a€EMUHH JICpXKaBH 1 JIIOAMHUA. Tomy, K BBakaroTh [1. PaGiHoBuY i
M. XaBpoHIOK, TapaHTii peaii3amii KOHCTUTYIIITHNX MIpaB Ta CBOOOA JIOAWHY 1 IPOMaITHIHA — 1€ YMOBH Ta
3aco0M, IPUHIUIN i HOPMH, SIKi 320€311euyI0Th 31iHCHEHHS, OXOPOHY 1 3aXHCT 3a3HAYCHUX IPaB, € 3aIOPYKOI0
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BUKOHAHHS JICPKABOIO TA HIIMMH Cy0’€KTaM1 IIPaBOBIAHOCHH THX 00O0B’SI3KIB, SIKi MOKJIQAAIOTHCSA Ha HUX 13
METOI0 peajizamii KOHCTUTYIIIMHUX IpaB Ta CBOOO JIFOMHU 1 FpoMasHUHA [7, . 246].

[TpaBoBi (ropuanyHi) TapanTii peasizalii npaB Ta CBOOO/ JIFOIMHHU 1 TPOMAJITHIHA, 10 AKUX BIIHOCUTHCA 1
FOpUIMYHA BiJINOBIIaJIbHICTD — 116 BCTAHOBJICHI JIEPYKABOIO 13 HAJaHHIM M (DOpMabHOI (FOPUIUYHOT) 000B’ 513~
KOBOCTI IPUHIIMITKA Ta HOPMH, 5K1 3a0€31euyr0Th 3iiICHEHHS 3a3Ha4YeHHX IIPaB Ta CBOOO IIISIXOM HaJIEKHOT
peraMeHTalii MopsAKY IXHBOTO 3MIHCHEHHS, 8 TAKOXK IX OXOPOHH 1 3aXHUCTY.

BaxxmuBoro xapakrepy B Cy4acHOMY ITPaBOBOMY BHMipi HaOyia FOPHINYHA BiIOBITAIBHICTE JEpiKaBH
nepe JTIOANHOI0. BoHa BU3HAYAETHCS SIK 3aCTOCYBaHHS B 0COOIIMBOMY IPOIIECYaTbHOMY TTOPSAKY IO JIONUHH,
sIKa BYMHUJIA TIPABONIOPYIICHHSI, 3aC00IB JIEP)KaBHOTO MPUMYCY, Iepe0adyeHuX CaHKINER MPaBOBOT HOPMHU
[8, c. 502].

H. Onimenko 3a3Havae, o mpoodiaemMa BiAMOBIIaIbHOCTI JIepKaBy Tepel JTIOIUHO — I1e TpodiaeMa Bi-
MOBITHUX MPABOBITHOCHH (KOHCTUTYIIHKX, IMBITLHO-TIPABOBHX TOIIIO), Y SKHUX JIep’KaBa MPOTE MA€ BUCTY-
naTv He cy0’€KTOM 0COOJIMBOI 3HAYYyIIOCTi, @ Cy0’€KTOM — BiJNOBiAalbHOIO cTOopoHOM. Lle i € mpaBoBi
BITHOCHHU PIBHHUX CTOPIH, Y SIKHX JIepxkKaBa Ma€ HU3Ky Mepenar nepef JoauHoro [9, ¢. 360].

Crerucika IOpUANIHOI BIIIOBIAAIBHOCTI JEP>KaBH 100 FapaHTiit peaizaliii 1 3aXUCTy MpaB Ta CBOOOA
JIOIMHY 1 TPOMAJTHHHA MOJIsIrac y 3a0e3MeUeHHI MUITXOM rapaHTyBaHHS BUKOHAHHS OpraHaMu Jep KaBHOI
BJIaJI, MICLIEBOTO CAMOBPSIyBaHHs, 1X MOCAJOBUMHU 1 CIIy>KOOBUMH 0co0amMH CBOiX 00OB’sI3KiB, 1110 KOpec-
MOHAYIOTH 3a3HAYEHIM IIpaBaM Ta cBoOoxaM. OIHI€I0 3 TaHOK IOPUANYHOI BiAMTOBINAILHOCTI JepIKaBHU Iepe
JIIOTMHOIO Ta TAPaHTIEI0 peatizallii mpas i CBOOO JIIOMWHU Ta TPOMASIHIHA € KpUMIiHAIbHA BiIIOBIATBHICTh
MoCaJIOBUX 1 CiTy)k00BHX 0ci0. L{e cTocyeTbes mepemyciM cdepu peanizaiii mpaB rpomMajsid. OCKijIbKY 11 IpaBa
HE € IPUPOTHUMH, a HATAIOThCS IePIKaBOIO, TIPH IX 3MiHCHEHHI TPOMaITHA HE MAIOTh IPIOPUTETY MEpes Iep-
KaBOIO SIK THIIUM cy0’€KTOM BiJITIOBITHUX MPaBOBiTHOCHH. [TocanoBi sk 0coOH, SIKi TIFOTh BiJI IMEHI JiepKaBH
9YM OpraHiB MiCIIEBOTO CAMOBPSIYyBAaHHS, KOPUCTYIOTBhCS CIEUN(IYHUMH BIAJHUMH HpaBaMH i MalOTh
peaNbHy MOXKJIMBICTb 3JI0BXKHBATH HUMHU (DAKTUYHUM HEBU3HAHHSIM UM ITHOPYBaHHSIM TOTO UM iHILIOTO TpaBa
JIIOMUHM 1 TpOMasSHNHA, a00 HE3aKOHHUM OOMEXEHHSM I[bOTO MpaBa, a00 MOPYIICHHSM MPOLEaAypr HOro
obmexxeHHs Tomo [7, c. 281].

V 3B’43KY 3 Cy4acCHUMH CYTTEBUMH TpaHC(HOPMaLiHHUMU 3MiHAMH Y CBITi, MEPEISAOM OCTaHHIM 4acoM
3axo0/1iB O€3MeKH Ha €BPONEHCHKOMY KOHTHHEHTI, J1€ YKpa'iHa ONMHMUIIACA Y LIEHTPI MOJIiH, a TAKOXK 13 TOrHo-
JICHHSAM JICMOKPATHYHHX NEPETBOPEHb B YKpa1H1 BapTO O‘IleBaTI/I TIOSIBU (bYHI[aMeHTaJ'ILHI/IX HAYKOBHUX /10~
CIiJDKEHB 13 B3a€MHOI IOpI/IZ[I/I‘IHOI BiJIIIOBIIaTBHOCTI JiepKaBH 1 JFOIMHU HE TUTBKU B HAIPSIMIi JTOTPHMAaHHS
MIpaB Ta CBOOO/I JFOIUHHM 1 TPOMAJISTHHHA, a 1 y OLIbII MUPOKii cdepi ix B3aemonii [10, c. 143—147].

OTxe, Ha OCHOBI 3a3HAYEHOT0 MOXKHA 3pOOUTH TaKi BUCHOBKH.

1. BuzHauanbHUM (DakTOpOM y CydacHHX yMOBaX rioOai3arlii Ta TeHIeHIIIT 30JIMKEHHS TPABOBUX CHCTEM
y HaImpsMi B3a€MHOTO BIUTHBY aHIJIOCAKCOHCHKOI 1 pOMaHO-T€pPMaHCHKO1 TPABOBUX CHCTEM € 3aTrabHOIIOACHKI
3acajiu, sKi BiJOOpaKaroTh PyX JIO BU3HAHHS JIFONWHU OJIHIEIO 3 BUINMX [IHHOCTEH IMB1Ti3aIlii.

2. 3axuCT Mpas JIIOAUHU CHOTOMIHI € OJHUM 13 KPUTEpiiB e(h)eKTUBHOCTI BIIaIH, OCKIJIBKH KOXKHA JIIOIHUHA
Mae MpaBo JJOMaraTucs Bij JIepAKaBH 3aXHCTy CBOTO MOPYIICHOTO MPaBa. JeprxaBa, 31 cBOro 00Ky, 3TiHO 3 3a-
JIEKIIapOBaHUMHU Ha KOHCTUTYIIHHOMY PiBHi FapaHTlHMI/I MOBMHHA T'apaHTyBaTH e(peKTUBHUH 3aci0 IPaBOBOTO
3axHCTy, HacamIiepes y (opMi He3aJIeKHOTO 1 HEYIIePeIXKEHOTO MPaBOCYIS.

3. CyuacHi yMOBH PO3BHUTKY YKpaiHu, i mparHeHHs NPUETHATUCS 0 €BPONEHCHKOr0 TOBApUCTBA LIMBIJIi-
30BaHUX KpaiH, HeOOXiTHICTh BUKOHAHHS Mi>KHAPOIHUX 3000B’s13aHb € THMH OCHOBHUMH (DAKTOPaMHU, SIKi BH-
3HAYAIOTh IOPUANYHY BiIIOBINANBHICT YKPATHCHKOI IEp)KaBH CTOCOBHO 3a0e3IICUeHHs 3aXUCTy OCHOBHHX
paB i cCBOOOT JIIOIMHY Ta TPOMAJSTHHHA, CTBOPCHHIO 3aC001B 1 IPOIIeyp, BUPOOJICHHS BIIMOBITHUX MEXaHi3-
MIB y IbOMY HaIPSIMI.
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Baceywvkui B. 10. IlpaBa J110AMHU K Cy4acHa TeH/IEHLis1 PO3BUTKY IeMOKPATHYHHX Jep:KaB

V cTarTi JOCHIIPKEHO CydacHHH Mepioll pO3BUTKY CYCHUIBCTBA 3 MO3UIIH 3aXHUCTy MpaB JIIOAWHH. 3a3HAYCHO, IO 3aXHCT
[paB JIIOIMHHU € BU3HAYAIbHUM (haKTOPOM 30JIFKEHHS TPaBOBUX cHcTeM cBiTy. OCHOBHA yBara MpUALTAETHCS 30IMKSHHIO IPH-
POIHO-TIPABOBOTO 1 MO3UTHBHO-IIPABOBOTO HAMPsIMiB. 3pO0JICHO aKIEHT Ha HEOOXiTHOCTI FOPUAMYHOT BiIIIOBIIALHOCTI IepKaBU
nepen ocodoro. HaromnomieHo Ha posi 3000B’13aHb Jep:kaBH y 3B 3Ky 3 IpUEHAHHAM Yipainu 10 KoHBeHIii mpo 3aXucT npas
JIFOZIVHU 1 OCHOBOIIOJNIOXKHUX CBOOO].

Kniouoei crosa: mpasa JIOIUHH, IPaBOBa CHCTEMa, IOPHIMYIHA BiITOBIaTbHICTh JIEPIKaBH.

Baceykuii B. IO. IlpaBa yeji0oBeKa KaK cOBPeMeHHasl TCHICHIMS Pa3BUTHS JeMOKPATHYeCKUX FOCYAapCTB

B cratbe nccienoBan coBpeMEHHBII EpHOJT pa3BUTHS OOLIECTBA C MO3UIIUH 3aIIUTHI IPAB YeIoBeKa. YKa3aHO, YTO 3allIuTa
[IpaB YeJIOBeKa SIBISIETCS] ONMPEASISIOIUM (aKTOPOM COMMIKEHUS! IIPABOBBIX cuCTeM MHupa. OCHOBHOE BHUMAHUE OTBOIUTCS
CONMKEHUIO TIPUPOHO-IIPABOBOTO ¥ TO3UTHBHO-TIPABOBOTO HampasineHnil. CaenaH akIeHT Ha HeOOXOAUMOCTH I0PUANIECKON
OTBETCTBEHHOCTH rOCY/IapCTBa Mepe]| JMYHOCThIO. [TouepkHyTa poiib 00s13aTeNbCTB TOCYIapCTBa B CBSI3H C MIPUCOSTMHEHUEM
VYkpannsl kK KoHBeHIINH 0 3aIuTe MpaB ¥ OCHOBHBIX CBOOOJ YeJIOBEKA.

Kniouesvie cnosa: ipaBa 4enoBeka, paBoBas CHCTEMa, IOPHIUYIECKasi OTBETCTBEHHOCTh TOCY1apCTBa.

Vasetsky V. Human rights as a modern tendency of development of the democratic states

In this paper the modern period of development of a society from a position of protection of human rights is investigated.
It is shown, that protection of human rights is the defining factor of legal systems approaches. The basic attention is given to
approaches of the Romance-German and Anglo-Saxon legal systems. The accent is made on necessity of legal liability of the
state to the person. Obligations in connection with joining of Ukraine to the European court of human rights are underlined.

Key words: human rights, legal system, legal liability of the state.
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IMPABOTBOPYA AISAJBHICTD OPI'AHIB I IIOCAJOBUX OCIb
JAEPKABU TA MICHHEBOI'O CAMOBPs1/1YBAHHSI:
INPOBJIEMU I HEPCHEKTUBH HAYKOBOI'O III3HAHHA

[TpaBoTBOPUICTH — IIe 0coONMMBa cepa oIIiHHOT AISTTHHOCTI YITOBHOBAXEHUX CY0 €KTIB, 10 TIOB’sA3aHa 3
TBOPYUM MPOIIECOM YCBIIOMIICHHSI HEOOXITHOCTI CTBOPEHHS IPAaBOBUX HOPM, BUPOOICHHS MOAETI PaBUII
MOBEJIIHKH, iX (opmMatizaliii, 3aKpiluIeHHS 3a IOMIOMOTOI0 MPUIOMIB, 3aC001IB 1 CIIOCO0IB IOPUINIHOT TEXHIKH
Y BIIMOBIIHUX MPABOTBOPUYHUX JOKyMeHTaX. CydacHH eTar po3BUTKY MPaBOTBOPYOI MisTILHOCTI B YKpaiHi
OB’ SI3aHUH 13:

— T0-TIepIIie, 3HAYHUM 301UIBIICHHAM 00CATY IIPaBOTBOPYOi POOOTH, IO BIUIMBAE HAa CYTTEBE 301TBIICHHS
KUTBKOCTI aKTiB ITPaBOTBOPYOCTI, SIKUMH BBOASTHCSI HOB1 TIPABOBI TIOJIOXKESHHST, 3MIHIOIOThCSI 200 CKACOBYIOTHCS
ICHYFOYI;

— MO-ApyTe, CYTTEBOIO AKTHBI3AIIIE€I0 TPABOTBOPUYOCTI, 30KpeMa IPaBOTBOPUO] TiSUTEHOCTI AEPKaBHO-BIIA -
HOTO Ta CAMOBPSIJTHOTO PiBHIB, 1[0 00yMOBIICHO IOTOYHUMH ITPOIIECaMU JCTICHTpasTi3allii Blajy, pO3MIMPEHHIM
MTOBHOBA)KEHb OPTaHiB MiCIIEBOTO CAMOBPSIIyBaHHS, 311HCHEHHS aJIMiHICTPpaTHBHOI pehopMH, 0COOIUBO B Yac-
THHI YyTBOPEHHS 00’ €JTHAHMX MICIICBUX TPOMa]] Ta OHOBJICHHS CKJI [iB OPTaHiB MiCI[CBOTO CAMOBPSITyBaHHS B
VYkpaiHi;

— MO-TPETE, TOTOYHUM MPOLIECOM peGopMyBaHHS OLIBIIOCTI Chep KUTTEAISUIBHOCTI CYCIILCTBA, A€ MPa-
BOTBOPUICTH SBJIsIE CO00I0, 3 OHOTO OOKY, 00’ €KT pedopMyBaHHS y 4acTHHI ii onTuMmizamii, cHHXpOoHi3aLii,
3a0e3MeueHHs CBOEYACHOCTI Ta OTIIEPATUBHOCTI, MiABUIIEHHS SKOCTI TOIIO, a 3 APYTOro 00Ky, IPaBOTBOPUICTh
HaOyBae HOBOTO IIPU3HAYEHHS SIK 3aC00y 3aKPIMJICHHS Ta 31HCHEHHS pe(opMyBaHHS CyCIUIBHOTO XKUTTA, 3a-
Oe3revyro4n pernamMeHTario pe)opMaTopCbKUX MOI0XKEHb, IPUHHATTS PaBOTBOPYMX aKTiB aHTHKPHU30BOTO,
pedopMaTOpPCHKOro XapakTepy TOIIO.
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