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Pocheptsov Y. V. Factors law efficiency and efficiency as a condition of its functioning

The questions of efficiency and effectiveness of law are some of the most urgent both in scientific and practical terms,
which is not surprising given the constant development of social relations and the need to improve their normative and
legal provision in a way that meets the needs of society, meets the requirements of time and international standards.
At the same time, their study in the direction of finding ways to optimize the mechanisms of legal regulation should be
based on a fully-fledged detection and analysis of the factors of the effectiveness and efficiency of law, which is one
of the key conditions for its functioning.

Mentioned problems in the legal literature are disclosed quite episodically and inconsistently, which leads to the lack
of a holistic view of the stated issues. At the same time, their scientific development is relevant, determined by the practice
of law functioning, those shortcomings that are caused by the inadequacy of its effectiveness and efficiency.

The paper reveals the relevance of scientific knowledge of the factors of efficiency and effectiveness of law as
conditions of its functioning. The philosophical and scientific basis of scientific research of factors of efficiency and
effectiveness of law as conditions of its functioning is established. The scientific views of scientists concerning the factors
of efficiency and effectiveness of law as conditions of its functioning are generalized. It is concluded that the current state
of scientific development of problems of the factors of efficiency and effectiveness of law as conditions of its functioning
testifies to the episodicity of these studies, since the scientific study of these issues was carried out indirectly through
a scientific analysis of other related legal phenomena and processes. As a result, in today’s domestic legal science, there
are no comprehensive studies of the factors of the effectiveness and efficiency of law as a condition for its functioning.
The author determined the conceptual level of science-learning potential of the factors of efficiency and effectiveness
of law as conditions of its functioning in the current conditions of legal regulation in Ukraine.

On the basis of the analysis of doctrinal approaches to understanding the factors of efficiency and effectiveness
of law, the definition of the peculiarities of the regulatory influence of law on social relations, these factors are stated
and summarized, and their characteristics are specified.

The factors of efficiency and factors of the effectiveness of law can be denoted by the terms of the conditions,
preconditions, factors, factors, understanding under them those circumstances that affect the ability to act and the ability
to act effectively, respectively. In this case, in order to cover as many factors as possible, which should be taken into
account when developing amendments to or introducing (for the first time) regulatory legal regulation of social relations,
it is necessary to use as much as possible all the existing approaches to their definition in the literature, since scientists
usually pay attention to a particular aspect of the law.
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JOCTYI A0 NPABOCYIJA SAK EJEMEHT BEPXOBEHCTBA ITPABA

IMocTanoBka npodJieMu. 3aKpiTuIeHHS IPUHITUITY BepXOBeHCTBA ITpaBa B KoHncTutytii Ykpainu, a Ta-
KOX HOro mojanbUnii HOpMaTUBHUN PO3BUTOK B 0araThboxX 3aKOHaX MPE3lOMY€ HOro OCHOBOIOJIOXKHICTD
B 3a0e3MeUeHH] iCHyBaHHs paBoBoi fepxasu. OnHAK MONPHU 3HAYHY YBary 10 MPaBoOBOi KaTeropii «Bep-
XOBEHCTBO MPaBa» sIK B HAI[IOHANBHIH, TaK i B iHO3eMHIiH MPaBOBil JOKTPHHI, HA CHOTOIHI AUCKYCIHHIM
BCE I 3aJMIIAETHCS MUTAHHS HOTO CKIIaJJOBUX EIEMEHTIB, 30KpeMa — JOCTYIY JI0 IPABOCY IS

AHaJi3 ocTaHHIX AocjigxkeHb Ta myOuaikamiii. BpaxoByroum 0araTtoacnekTHICTb TEMH TOCTYILY
IO TIpaBOCYs, BOHA Oyila TopyIlieHa B Mpamsx 0ararboxX HayKoBIIiB, cepen skux: 1. O. Bep0a, B. C. bi-
ryH, C. @. [lemuenko, H. 0. Cakapa, A. B. Jlyxxancekuii, I. B. Hazapos, O. M. OBuapesko, 1. €. Mapou-
ki, I1. I. [lleBuyk, B. M. Cunopenxo tomo. He npuMeHIIyroun Benu4e3Hoi posli Ta 3HAYeHHsI HayKOBUX
Mpamp MUX Ta 6araThboX iHIIMX BUCHHUX, IPUCBIYCHUX THM UM iHIIUM acIeKTaM AOCTYILY A0 MPaBOCYIA,
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peaJtii cborofieHHs MEPEKOHINBO CBiAYATh MPO HEOOXIAHICTh 3/IHCHEHHS MOAABINOI HAYKOBOI po3po0-
KM AaHoi Mpo0JeMaTruKy, 30KpeMa, Y KOHTEKCTI B3a€MO3B’SI3Ky JOCTYITy OO MPaBOCYAJS 3 NPUHIMIIOM
BEPXOBEHCTBA I1PaBa.

Merta crarri. [Iporpecytounii po3BUTOK HAI[IOHAJILHOTO 3aKOHOJABCTBA Ta B CBITJII CYJIOBOI MPAKTUKU
€BporneiicbKoro Cyy 3 npas JIOAWHHM 11010 cTarTi 6 KoHBeHIiT mpo 3axucT npas JTIOAUHK 1 OCHOBOIIOJIOXK-
HUX CBOOOJ, TTPaBOBI KaTEropii, sIKi paHilie BBAKAIUCS «pOOOINM MaTepiaoM» HAYKOBIIB, TeTep HaOyBa-
I0Th KOHKPETHHUX TPHUKIAIHUX pUC. Binbie Toro, BUYepnHicTh iHpopMarii mpo 3MiCT i CYTHICTh AOCTYIY
JI0 IPaBOCYAsl AUKTY€EThCS MOTpedamMu i HeoOXiAHICTIO H10r0 MPaKTUYHOTO 3aCTOCYBaHHS IOpPUCTaMH. 3a3-
HaveHe 1 3yMOBUIIO JIOCIIJPKEHHS JIOCTYITY JIO TIPABOCYIIS SIK HEBIJI' €EMHOTO €JIEMEHTY BEPXOBCHCTBA ITPaBa.

OcHoBHi pe3yabratn AociimxkeHHs. Y crarti 8§ Koucrurynii Ykpainu npsmMo mnependadeHo,
110 B YKpaiHi BU3HAETHCS 1 i€ IPUHLUI BEPXOBEHCTBA MpaBa. J{MCIO3HLIs K CaMOi CTaTTi 3BOIUTH IPUH-
IIMT BEPXOBEHCTBA MPaBa J0 HOTO BY3HKOTO PO3YMIHHS 1 3aKpIILTIOE, 1[0 3aKOHH Ta iHIII HOPMAaTHBHO-
MPaBOBi aKTH MPUUMAIOTHCS Ha 0cHOBI KoHcTHTyLIT YKpainu i HOBUHHI BiANOBiAaTH iH.

By3bkuil miaxin TiymMaueHHS BEpXOBEHCTBA IpaBa 30epira€TbCsi i B NPOLECYaJIbHUX KOJEKCaX.
Tak, B LluBinbHOMY TIpoIleCyalbHOMY Komekci Ykpainu (4. 2 c1. 10) ta ['ocmogapcbkoMy mporecyaib-
HOMY Kofekci Ykpainu (4. 2 ct. 11) 3akpimieHo, mo cya po3niigae cpaBy BinnoBigHo 1o Koncrurymii
Vkpainu, 3akoHiB YKpaiHu, MKHApPOIHHUX IOTOBOPIB, 3rofa Ha 000B’A3KOBICTh SIKUX HaJlaHa BepxoBHOIO
Panoro Ykpainu.

Ha Bigminy Bing momepeanix akTiB, B Komekci aaMiHICTpaTHBHOTO CyAOYMHCTBA YKpaiHH PO3MIMPEHO
TIyMauUThCSl TIPUHLIUII BEPXOBEHCTBA MpaBa. 3a3HAYA€ThCS, IO CyA MPHU BHUPILIEHHI CIPaBH KEPYETHCS
MIPUHITUIIOM BEPXOBEHCTBA MPaBa, BiIMOBITHO JI0 SKOT0, 30KpeMa, JIFOIMHa, 11 IpaBa Ta CBOOOIN BU3HAIOTh-
Cs1 HAUBHILMMU LIIHHOCTSIMU Ta BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTD JisUTLHOCTI AepkaBu. CyJ 3acTOCOBY€
IIPUHIKI BEPXOBEHCTBA IPaBa 3 ypaxyBaHHSM CyAOBOI IPAKTUKU €BPOIEHCHKOIO Cyy 3 IPAB JIIOANHH.

Takuii minxin 30epiraersest i B 3akoHi Ykpainu «I[Ipo cymoyctpiii i cratyc cynniBy, B SKOMy 3aKpiruie-
HO, 110 TPaBOCYAAs B YKpaiHi GyHKIIOHY€ Ha 3acaiaX BEPXOBEHCTBA MPaBa BiIMOBITHO 10 €BPONEHCHKUX
CTaHIAPTIB 1 3a0e3Medye MpaBo KOXKHOTO Ha CIPaBEIIIUBUN Cya. bijbime Toro, B ctarTi 7 MOoro 3aKoHy
nepeadaveHo, 10 AOCTYIHICTh MPABOCYJIS IS KOXKHOT 0co0u 3a0e3neuyeThbes BiAmoBigHo 10 KoHcTu-
Tyuii YKpaiHu Ta B MOPSAKY, BCTAHOBICHOMY 3aKOHAMHU YKpaiHH.

Crin 3a3HAYNTH, MO «IOCTYITHICTH MPABOCYIMS», HA BIAMIHY BiJl KaTeropii «IOCTYII IO MPaBOCYI-
Jis», 11€ CKOpIllle BIaCTHBICTD, IO CBIAYMTH PO JOCTATHIN CTYIiHb IMIACHOCTI, BIAKPUTOCTI, IPO30POCTi,
TPaHCHAPEHTHOCTI Cy1y, €pEKTHBHICTb HOTO POOOTH, 1110 3a0e3Ieuye Ta rapaHTy€e 3aXHUCT 1 BIJHOBICHHS
MTOPYIICHHX ITPaB y PO3YMHUH TepMiH Ta iH. JlOCTyIHICTE TpaBOCYIIS HAJICKHUTh 10 IHCTUTYIIHHIX ITPHH-
IIUIIIB, K1 CTOCYIOThCS OpraHi3allii Ta JisUIbHOCTI CYIOBOI BJIAJH i BiIrpatoTh pOJib CUCTEMOYTBOPIOO-
YMX YMHHHKIB, III0 BUPAXKAIOTh CYTHICTH CyIOBOI BIagy Ta ii MpU3HAYEHHS Y CYCHUIBCTBI, € MATPYHTAM
CyZOBOI CHCTEMH Ta HE3aJSKHOCTI CY/UIIB IIPH BUPIMICHH] CYIOM IOPHIAYHO 3HAYYIINX crpas [1, ¢. 54].

VY cBoto uepry . €. MapoukiH JOCTYMHICTh MpPaBOCYAJs BU3HA4Ya€e 4depe3 HACTYIHI €JIeMEHTH:
1) opraHizamiifHO-TIpaBOBi: a) CyA0yCTpiil — TepUTOpiaTbHEe HAOIMKEHHS CY/iB /IO HACEIIEHHS; CTBOPEHHS
YMOB, IO CHPUATAMYTb 3aHATTIO CYIIIBCHKUX MTOCaJ] BUCOKOKBaITi(DiIKOBAaHMMH CIIEIialiCTaMu; HaJIeXK-
He MarepialibHe 3a0e3IeUCHHS CY/IiB; palliOHalIbHa OpraHi3allis poOoTH anapary Cyay Tomio; 0) CyI0YrH-
HUHM — MOPSIOK MOPYIIEHHS CIpaB y CyIi; MOPSIOK PO3NISAY CHpaB, IO 3abe3neuye Oe3meperkonHy
MOJKJIMBICTh BUKOPHUCTOBYBATH IPOLIECyabHI MpaBa; pO3yMHi CTPOKH CYJOBOTO PO3TIISAY; MOXIIHUBICTh
OCKap>KEHHsI CyIOBHX PIilIeHb Ta 1X peanbHe BUKOHAHHS TOINO; 2) MarepiajbHi — PO3YMHICTh CYAOBHX
BUTPAT, YaCTKOBE YH MTOBHE 3BIILHEHHS BiJ X CIUIaTH; (hiHAHCYBaHHS CYIOBOI AisUTFHOCTI, IO 3a0e31euye
MOKJTUBICTD HE3aJIS)KHOTO MPABOCYIS;, HATaHHs KBali(piKOBaHO! FOPUIUIHOI JTOITOMOTH Ha MiJTIOBUX
yYMOBax Bpa3JMBHUM BEpCTBaM HacelleHHs [2, c¢. 31-34].

Sk 3a3Hagae O. M. OB4apeHKo, TEPMiH «JOCTYITHICTE» MOXE OyTH 3aCTOCOBAHO ISl XapaKTEPUCTHKH
MpaBa SK MEBHOI CHCTEMH HOPM, TaK 1 CTOCOBHO OKPEMHX 1HCTHUTYTIB IIPaBOBOi CUCTEMH, SIKa BiJIOMBA€E
PiBEHBb CYCHIIBHOI TOTpeOU B IEBHOMY iHCTUTYTI, CTaH ii 3aI0BOJICHHSI, @ TAKO)XK MOKIIMBOCTI BCiX Oarka-
IOYHX BUTBHO 1 Oe3MepernIKoIHO 3BEpHYTHCS A0 OCTaHHKOTO [3, c. 20].

Pi3HOMaHITTS MiIXO/IB Y 3aKOHOIABCTBI /10 TMIyMa4yeHHs BEPXOBEHCTBA MpaBa (He KayKy4H BXKe PO HOTro
€JIEMEHTH) CTBOPIOE 3HAUHI NEPEIIKOAN y HOTO MPaKTUYHOMY BTiNeHHI. OYEeBUIHHUM € T€, 10 OCHOBHUI
TArap MI010 HOTro MPaBO3aCcTOCYBaHHS IOKJIAlAa€ThCS HA CYAH.

BaxxmuBo ycBiIOMITIOBATH, 10 PUHIIMIT BEPXOBEHCTBA TIpaBa OXOIUTIOE HE JIUIIE 3MiCTOBHHI acTeKT
(mpaBoBOTO BiAHOIIECHHS MiX JIIOAWHOIO 1 JIEPXaBOIO Ha 3acajax BH3HAHHS JIIONMHHU BHIIOKO COLiab-
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HOIO IIIHHICTIO), aje W MpoueNypHHUH acleKT, siIkhii 0a3yeTbcs Ha BHMOTaX BiJIOBIJHOCTI HMPaBOTBOP-
40i Ta MPaBO3aCTOCOBHOI NPAKTUKK EBHUM CTaHAAPTaM, SIK-OT: 3a00pOoHa 3BOPOTHOI Aii 3aKOHY, BUMOTa
SCHOCTI Ta HECYIIEPEYHOCTI 3aKOHY; BUMOTI'a 1II0/I0 OZHAKOBOI'O 3aCTOCYBAaHHS 3aKOHY; 3aCTOCYBAaHHS I10-
KapaHHsI BUKJIFOYHO Ha MiJCTaBi 3akony [4, c. 10].

VY OinbmocTi pimeHs €Bponeicbkoro cyay 3 npas yonuau (mani — €CIUI) noctyn no mpasocynas
TPaKTY€EThCS K 3MaTHICTH 0COOM Oe3MepenTKoHO OTPUMATH CYJOBHH 3aXHCT B HE3alCKHUX Ta 06€3CTO-
POHHIX CyJax BiJIOBIJHO O BCTAHOBJICHOI MPOIICIypH Ta Ha OCHOBI BEPXOBEHCTBA mpasa. Kpim Toro,
[IPaBO Ha CHPaBEIJIMBUI Cy[, rapaHTOBaHe cTarTero 6 KoHBeHLIi Mpo 3aXUCT Mpas JIIOAUHH 1 OCHOBOIIO-
JIOKHHUX CBOOOJ, MOXKHA PO3IVISAATH Y KOHTEKCTI BEPXOBEHCTBA MpaBa. Tak, y cmpaBi «XpUCTOB MPOTH
VYkpainn» Cyn mOBTOPIOE, IO MPAaBO HA CIpaBeIMBUI CyTOBHA PO3IIISA], TApaHTOBaHE MMyHKTOM 1 cTaTTi
6 KonBenuii, ciig T1ymMaunTH B KOHTEKCTi peamOynn KoHBeHLil, sika, 30KpemMa, IPOroJolly€e BEPXOBEH-
CTBO TIpaBa sIK CKJIAJIOBY YaCTHHY CIUIBHOI criaaniuau JloroBipHux nepxas. OJIHAM 3 OCHOBOIIOIOKHHIX
ACIIeKTiB BEpPXOBEHCTBA TpaBa € MPHHIUI IOPUINYHOI BU3HAYCHOCTI, 3TiJHO 3 SIKUM y pa3l OCTaTOYHO-
r0 BUPILIEHHS CIOPY CylaMH iXHE PILIeHHS, 110 HaOpaso 3aKOHHOI CHJIM, HE MOXKE CTABUTHUCS Iif] CyM-
HiB (nuB. cnpaBy «bpymapecky nporu Pymynii» (Brumarescu v. Romania) [GC], 3asBa Ne 28342/95,
m. 61, ECHR 1999-VII).

Taxox y cripaBi «Bomoxu nmporu Yipaiam» €CI1JI Bka3as, 1m0 BEpXOBEHCTBO MpaBa Mix iHIMM (inter
alia) nepenbauae, 110 BTpyYaHHs OpraHiB BUKOHABYOI BaJy y MpaBa 0ci0 Mae mijsaratd e(eKTHBHOMY
KOHTPOJTIO, SIKMH 3a3BHYail Mae 31HCHIOBATHCS CYJOBUM OpPraHOM, HIOHaWMEHIE sIK OCTAHHBOIO 1HCTaH-
Li€10, OCKIJIBKU CyTOBUI KOHTPOJb Ha/lae HAHOIUMBIII TapaHTii He3alIeKHOCTi, 0€3CTOPOHHOCTI Ta 3iiic-
HEHHS HaJIS)KHOTO TPOBA/KCHHSI.

o crocyerbesa no3uuii Koncruryuiiinoro Cyny YkpaiHu, ik opraty, 110 Mae MOBHOBa)KEHHA O]i-
uiiHo taymauutu KoucTtutymiro Ykpaiam, To y pimenHi Big 02.11.2004 Ne 15-pn/2004 BepXOBEHCTBO
npaBa BU3HAYAETHCS SIK MAHYBaHHS MpaBa B CYCIUILCTBI. BepXOBEHCTBO TpaBa BHUMarae Bijl JepiKaBh
HOTO BTiJICHHS Y IPAaBOTBOPUY Ta MPaBO3aCTOCOBHY AISUTBHICTh, 30KpEMa y 3aKOHH, K1 32 CBOIM 3MiCTOM
MarTh OyTH TPOHUKHYTI TMEPEIyCiM iIesMH COIiahbHOI CIPaBEMIIUBOCTI, CBOOOIM, PIBHOCTI TOIIIO.
OnHuM 3 IPOsIBiB BEPXOBEHCTBA MIPaBa € Te, 0 MPaBO HE 00MEKY€ETHCSI JIUIIE 3aKOHOJABCTBOM SIK OJTHIEI0
3 Horo ¢opm, a BKIIOYA€ i 1HIII cOLialbHI PerynaTopy, 30KpeMa HOpMH MOpai, TpaauLii, 3BU4ai ToILo,
SIKi JICTITUMOBAHI CYCITITHCTBOM 1 3yMOBJICHI iICTOPHYHO MOCATHYTHM KYJIBETYPHHM PiBHEM CYCITIIHCTBA.
Bci 11i eneMenTH npaBa 00’€IHYIOTHCS SKICTIO, IO BIAIMOBIAA€ i1€0JIOTIl CIIpaBeJIMBOCTI, i/1ei mpaga,
sIKa 3HAYHOIO Mipoto Aictana BizoOpakenHs B Koncruryunii Ykpainu.

BumeBkasani pirmeHHs, sKi € JPKEPEIIOM TpaBa Jid YKpaiHd, 9iTKO JeMOHCTPYIOTh HEBi €EMHICTh J0-
CTYILy 10 TIpaBOCYAJs Yy 3a0e3leueHHI BepXoBeHCTBa npasa. binbie Toro, €Bporneiicbka komicist «3a ae-
MOKpATito uepes mpaBo» y cBoiil lonosizi mono BepxosencTsa npasa (CDL-AD(2011)003rev) yxBaneHa
Ha 86-ToMY IIeHApHOMY 3acifanHi, 6epe3ers 2011 poky) 3a3HaumIa, M0, MOTPH pOo30iKHOCTI B IMTOTIISIIAX,
iCHy€e KOHCEHCYC IIIOJI0 CTPUKHEBUX eJieMeHTiB MOHATTS «the Rule of Lawy, a Takox cTOCOBHO MOHSATH
«Rechtsstaaty Ta «Etat de droity, a cami eeMeHTH € He HuIe GOPMATLHIMH, @ i TAKOXK CyOCTAHTHBHH-
MU 49U MarepianbHuMu (materieller Rechstaatsbegriff). Takumu cTprxHEeBIMHE eneMeHTaMH €: 1) 3aK0H-
HICTh — BKITIOUHO 3 TPO30POI0, MiJI3BITHOIO Ta IEMOKPATHYHOIO MPOLETYPOIO 3allpOBaKEHHS TPUIIHCIB
paBa; 2) IpUINYHA BU3HAUEHICTH; 3) 3a00pOoHa CBAaBIIBHOCTI; 4) TOCTYI 0 PaBOCYIIS B HE3AIEKHUX
1 6€3CTOPOHHIX Cy[laX — BKJIIOYHO i3 CYZIOBUM KOHTPOJIEM MO0 aAMIHICTPAaTHBHUX aKTiB; 5) MmoBara npas
JIOIWHY; 1 6) HEMUCKPUMIHALIIS Ta PIBHICTH Mepes 3akoHoM [5, ¢. 10].

CxoXy IMO3UITII0 MO0 eJIeMEHTIB BEPXOBEHCTBa IpaBa 3aiiMae i AreHtcTBo CIIIA 3 MixkHapogHOTO
po3Butky (USAID). Tak, B omy6iikoBanoMy [lyTiBHUKY «/lep>kaBHUiT aHaTi3 BEpXOBEHCTBA IpaBa: CTpa-
TETiYHUH 3MICT BEPXOBEHCTBA MPaBay 3a3HAYAETHCS MPO I’ATh €JIEMEHTIB LLOTO MPUHIHMITY: 1) MOpsIoK
i Oe3meka — BEpXOBEHCTBO IIPaBa He MOXKE ICHYBATH B 3JIOUMHHOMY CEPEIOBHIII a00 TaMm, JIe CyCHiTbHAN
MIOPSZIOK MOPYIICHHH 1 TPOMaIsTHU MOOOIOIOTHCS 3a CBOIO Oe3mneKy. BukoHaBua Biaia 6e3mocepesHbo Bi-
MOB1JIa€ 3a JOTPUMAaHHS MOPSAKY i Oe3MeKH, aje CydoBa Bilaja Bifirpae BaKIMBY pOJib y 3aXHUCTi IpaBa
i MEpHOMY BUpilIeHHI KOH(IIKTIB; 2) JETITUMHICTD: 3aKOHHU € JIETITHMHAMHU, KOJIM BOHH € PE3YIIbTaToM
CYCHUTBHOTO KOHCEHCYCY. [Ipy oMy JIETITUMHICTh CTOCYETHCS SIK Oe3MocepelHbo 3aKOHY, Tak 1 Mpo-
LeIypH, 3TriTHO 3 KOO HOro mpuiiHATo. Taka mporenypa MOBUHHA OyTH BiAKPHUTOIO i JEMOKPAaTHYHOIO;
3) cuctema CTpUMyBaHb 1 IPOTHUBAr — BEPXOBEHCTBO IIpaBa 3aJIEXKHUTh BiJl MOJLTY BIaJHIX MOBHOBAXEHb
MiX PI3HUMHU T'JIKaMU Ta piBHAMH Biaau. He3ayexHil cymoBiii Biiaji BiJBOJUTHCS BAXKIIUBA CTPUMYBaIb-
Ha poib. BogHouac cucremMa CTpuMyBaHb 1 IpOTUBAr 3a0e3Meuye BiANoBiJaIbHICTh CYJ0BOI BIa Iy Mepes
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IHIIIMMU T1IKaM¥ BIaJu. SIK 1 BCI TIJIKU BJIaJid, CyJ0Ba rijKa TAaKOX BiJIIIOBiIajIbHA NIEPE] TPOMAJICHKICTIO;
4) cupaBeNIMBICTS, SKa CKIIAJIA€THCS 3 HOTUPHOX cyOeneMeHTiB: (1) piBHe 3aCTOCYBaHHS 3aKOHY, (2) Tpo-
IeAypHA CIIPABEIINBICTD, (3) 3aXUCT MpaB JIOAWHH i TPOMAITHCHKUX CBOOOM, 1 (4) ZOCTYN 10 PaBOCY/I-
Is; 5) epeKTUBHE 3aCTOCYBaHHS — LIEH €IEMEHT CTOCY€ThCS JOTPUMAHHS 1 3aCTOCYBaHHsI 3aKOHiB. be3 mo-
CJIIJOBHOTO iX BUKOHAHHS 1 3aCTOCYBAaHHS J0 BCiX TPOMASIH Ta IHIINX KHUTEJIB iICHYBaHHS BEPXOBEHCTBA
npaBa € HeMoXxJIuBUM. Cy10Ba BlIaJla € BAXKJIMBUM €JIEMEHTOM IIpOIlecy MpaBo3acTocyBaHHs [6, c. 1-2].

[I{ono BUYEPIHOCTI Ta MOCIJOBHOCTI €JIEMEHTIB BEPXOBEHCTBA MPaBa, TO BAPTO IMOTOAUTHUCH 3 TyM-
koro O.I. KpmkoBoi, sika CTBEpIKYE, IO CYCIUIBbHI Ta TOJITHYHI OOCTaBUHH Y KOHKPETHHUH 1CTOPUIHII
MOMEHT MOXXYTh BHBOJAWUTH Ha TIEPIIHH TUTAH OKPEMi eIEMEHTH, 110 MOBUHHI BiJlirpaBaTH BU3HAYAIbHY
POJb y BTIJICHHI BEPXOBEHCTBA MpaBa B KUTTS. | HaBMakH, IesKi 3 €JICMEHTIB MPUHIIMITY BEPXOBEHCTBA
npaBa MOXKYTh BTpadaTH CBOIO aKTYAIbHICTh y MpoLeci [PO3BUTKY TPAKTHKHU HOTr0 peanizanii. Tomy, 3 mo-
TIIsLY TPaBO3aCTOCYBAHHS BEPXOBEHCTBA NPaBa y HaIii Aepkasi, TEPIIOYEProBOro Ta HaiOLIBII TIpio-
PHUTETHOTO 3HAUSHHS ChOTOJIHI HAOyBaIOTh HE3AJICXKHICTh Ta €(PEKTUBHICTH CYJOBOI TUJIKH BIaJU, JOCTYII-
HICTh Ta JIEBICTH 3aC00IB 3aXUCTY TIPaB Ta CBOOO JIFOMWHY 1 TpoMasssHuHa [7, ¢. 152].

BucuoBku. [Tonpu cxmagHicTs opMysroBaHHs JediHIlii «BEPXOBEHCTBO MPaBa», OUEBUIHUM HOTO
eJIEMEHTOM € JOCTYI 1O mpaBocynis. BiacyTHicTh miei kateropii B 3aKOHOJABCTBI YKpaiHM CBiTYHUTH
Npo BY3bKHI MiAXiJ A0 TIyMaueHHS BEpXOBEHCTBa Mpasa, Ha BinMiHy Bin mpaktuku €CIUI, ge moctyn
JI0 TIPABOCY/JISl BU3HAETHCS OOOB’SI3KOBOIO TIEPEyMOBOIO MPABOBOI Jiep:kaBH. MoOXHa CTBEPKYBaTH,
IO JOCTYI JI0 IPaBOCYAJs SIK €JIEMEHT BEPXOBCHCTBA IIPaBa B IIMPOKOMY HOTO PO3yMiHHI, II€ MOX-
JUBICTH 0COOM 3amO0ITTH MOPYIIEHHIO i TTpaB Ta MaTH e(hEeKTUBHI 3aCO0M 3aXMCTY, KOJIH TaKi IpaBa I1o-
pyuieHi. Pazom 3 TUM, HasSBHICTh IHCTUTYIIIH, SIKi MOKJIMKAHI 3aXUIIAaTH MOPYIIEH] paBa, e He CBIIYUTh
NPO MPAaKTUYHY peajli3allilo BEPXOBEHCTBA MpaBa, OCKUIBKH YacTO YMOBH JOCTYIY AO MPaBOCYLIS MO-
KYTh OyTH OIOPOKPAaTHUYHMMH Ta MICTUTH MaTepialbHUI KpUTepiil (CymoBHii 30ip, BUTpATH I OTPUMaH-
HS TTPaBOBO{ TOTIOMOTH TOIIIO).
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MPABOBHU MOHITOPHUHT I ITIPABOBA EKCITEPTH3A: TEOPETAYHI 3ACAJTA

Cgep6a 0. L. loctyn 10 mpaBocyaas fIK eJieMeHT BepXOBeHCTBa MpaBa

CraTTs MpUCBSAUYCHA aHAJIi3y €IEMEHTIB BEPXOBEHCTBA IIPaBa, 30KpeMa, OCTYITy O IPaBoCy . PO3NISHYTO ITHPOKHit
1 By3bKHIA MiJXOAU JI0 PO3yMiHHS BEpXOBEHCTBA MpaBa. [IpoaHaii3oBaHO 3aKpIIJICHHs KaTeropii «I0CTyIy A0 MpaBOCY/-
JsD» B HAIlIOHAJIBHOMY 3aKOHOJIaBCTBI YKpaiHU Ta B MPaKTHL €BPONEHCHKOTo Cyay 3 IpaB JIOAUHU. PO3KPUTO BiAMIHHICTH
«IOCTYIy IO MPaBOCYAISD» BiJ] «TOCTYIHOCTI MPaBOCYAAs». JOCTiIKEHO TITyMayeHHs BEPXOBSHCTBA TIPaBa B PIlICHHSAX
Koncruryniiinoro Cyny YkpaiHu.

Knrouosi cnosa: BepXoBEHCTBO MpaBa, JOCTYII 10 MPABOCYAL, CIIEMEHTH BEpXOBEHCTBA IIPaBa, IPaBOBa JIePiKaBa.

Sverba Y. L. Access to justice as an element of the rule of law

The article is dedicated to the analysis of the rule of law elements, because, despite considerable attention to the legal
category of the rule of law in both national and foreign doctrine, the issue of its constituent elements, in particular — access
to justice, remains a controversial issue.

A broad and narrow approach to understanding the meaning of the rule of law in the procedural codes of Ukraine
is considered. It’s also analyzed the consolidation of the category of «access to justice» in the national legislation of Ukraine.

A separate part of the article is devoted to the study of the practice of the European Court of Human Rights, in particular
the judgements on the affairs of «Christov v. Ukraine» and «Volokh v. Ukraine».

The distinction between «access to justice» and «justice accessibility» is revealed, where the last should be interpreted
as a quality which indicates a sufficient degree of transparency, openness, transparency of the court, the effectiveness of its
work, which ensures and guarantees the protection and restoration of violated rights within a reasonable time. etc.

The interpretation of the rule of law in judgements of the Constitutional Court of Ukraine is explored.

On the basis of the study, access to justice, as an element of the rule of law in its broadest sense, is the ability of a person
to prevent the violation of his or her rights and to have effective remedies when such rights are violated. However,
the existence of institutions designed to protect violated rights does not yet indicate the practical implementation of the rule
of law, as often the conditions for access to justice can be bureaucratic and contain a material criterion (court fees, costs
for obtaining legal aid, etc.).

Key words: the rule of law, access to justice, the elements of the rule of law, legal state.
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Bonooumup Anmonoeuu Ciuegniox,
dokmopaum 6i00iny meopii Oepoicasu i npasa Incmumymy depocasu
i npasa im. B. M. Kopeyvkoeco HAH Ykpainu

3HAYEHHSI MOHITOPUHT'Y 3JOBYTKIB
TAJY3EBUX JOKTPUH JJISI 3ATAJIBHOI TEOPII ITIPABA
(HA TIPUKJIAJII JOCJALI)KEHb IPABOCYB’€EKTHOCTI)

IMocranoBka mpobaemu. HaBiTe mpocTe emmipuyHe CIOCTEPEKEHHS CBIMYUTH MPO iCTOTHI Bij-
MIHHOCTI MK MpaBocyO’€KTHICTIO, Hanmpukiaa, GisuuHoi ocoOu, 06’ enHaHHs 0ci0, agMiHICTPaTHBHO-
TEPUTOPIaTBHOT OMUHUII Ta JAepxkaBu. OHAK IIECIPIMOBAHUX JOCTIKSHD PI3HUX PIBHIB CKJIATHOCTI
IIBOTO TIPABOBOTO SIBHUINA Y 3arajbHIA Teopii mpaBa Maibke He 3milicHeHo. IIpu mboMy MOHITOPHHT pe-
3yABTATIB CTEMialli30BaHUX MOMIYKiB, 3IHCHEHUX HA PiBHI rajdy3eBHX JOKTPHH, 3aCBIIUYE Te, IO TOCIIO-
JapChKO-IIPAaBOBOIO, aJAMIHICTPaTUBHO-IIPABOBOIO Ta 1HIIMMH Tayly3¢eBUMU HAayKaMH HAKOIMHMYEHO iCTOTHI
3000yTKH y Ti3HaHHI Pi3HOMaHITHUX BHSABIB MPaBOBOI Ccy0’e€KTHOCTI. 30KpeMa, c()OPMOBAHO 3HAYHHIA
MaCHB TaJTy3eBUX 3HaHb, SIKUM CTOCYEThCS (DEHOMEHY TaK 3BaHOI «CKJIAJHOI MPaBOBOI Cy0’€KTHOCTI».
TeopeTwnuHi y3araabHEHHS, CHOPMYIHLOBaHI FOPUINTHOIO HAYKOIO TaTy3€BOTO PiBHSA, € IIHHUMU IS TOTO,
100 Ha iX OCHOBI pO3TOPHYTH CHCTEMHE JI0CJIiKEHHS TPOOIeMH CKIIaIHOT MPaBocy0’ eKTHOCTI 3ac00aMu
3arajJpHOI Teopii mpasa.

AHaJni3 ocTaHHIiX Aocaimkenb Ta mydaikamiii. 0. FOpkeBuu 3ayBaxye, 110 JOTOBIpHI 00’ €IHAHHS
(hi3mIHEX Ta/ab0 IOPUANIHUX OCI0 BOJIOMIIOTH IPABOCYO’ EKTHICTIO, OOCAT SIKOT BU3HAYAETHCS 32 3TOA0I0
iX Y4aCHHUKIB y JOTOBOpI, CIIPIMOBaHOMY Ha YTBOpeHHs 00’ eHaHHs [1, . 4, 10], ogHak 10 aHamizy 0co0-
JUBOCTEN MPaBOCYO’€KTHOCTI TOTOBIPHUX 00’ €HaHb OCI0 JOCIITHUK HE 3BEPTAETHCS.

240 - AlIbMAHAX MPABA - 2019 - Bunyck 10 -



