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RECEPTION OF ROMAN LAW IN ENGLAND

The reception of Roman civil law belongs to those problems that have been
attracting attention of many scholars for a long period of time. During the last
decade the subject of investigation was both general issues of adoption of Roman
law (“reception”) and adoption of certain institutes of Roman civil law [1, 89]. At
the same time some peculiarities of the reception of Roman law in England still
need careful investigating as there is an erroneous statement that this phenomenon
did not take place in Anglo-Saxon legal system at all.

Considerable attention was paid to the definition of the concept and features of
the Roman law which was regarded as a component of the general process of
revival and this definition is of great significance for understanding and description
of the reception of Roman law. In this case it is advisable to refer to the thesis
about recurrence of revivals which are the example of a historic phenomenon
which is constantly repeated. It was said: “The evocation of a dead or obsolete
phase of the existing culture by the representatives of any civilization is not a
unique event in history but a historic process which is repeated” [2, 600].

Thus, the reception of Roman law can be defined as its revival, perception and
adoption of its spirit, ideas, main principles and provisions by a certain civilization
on a particular stage of its development in the context of the general process of
cyclical revivals.

The theory of cyclical development of civilizations should be taken as the
methodological foundation for defining driving forces of the reception of Roman
law. As it is known there were the attempts to consider the adoption of Roman law
as an element of the general process of the renaissance of the antique culture in
Europe (High Renaissance) which had considerable drawbacks. Namely, there exists
a problem of compliance of chronological bounds between the reception of Roman
law and High Renaissance, the beginning of which dates back to the 14™ and 15™
centuries [3, 619] while the reception of Roman law started in the 12™-13™
centuries. Besides, certain interest to Roman law in Western Europe was noticed
in the 11"-12" centuries [4, 64].

Taking these facts into consideration it was suggested to explain the differences
in the dates of both phenomena with the help of “a more close link between civil
law and production, development of commodity-money relations as well as with
the fact that the 11" and 12" centuries were only the initial stage of adopting
Roman law, namely, studying of Roman law, while its wider reception along with
some changes and adaptation of Roman law to feudal conditions was a matter of a
much later period [5, 111].

But even with this approach chronological limits did not coincide. Then it was
suggested to consider the reception of Roman law as a long-term phenomenon
which passed through a number of stages of its development [6, 125].
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However, this approach failed to adequately determine the dates of the reception
of Roman law as its beginning (the 11" century) occurred before the Renaissance
and its final stage goes far beyond the end of the Renaissance.

These difficulties in the description of the reception of Roman law from the
point of view of “progressive development” is the evidence of the right application
of the theory of cyclical, spiral development of civilizations according to which
the history of mankind is a change of a number of civilizations, which describes
historical rhythm of movement of peoples, ethnic groups with close genetic roots
and destinies. As we deal with the development of civilizations-cultures, each new
stage includes higher achievements of previous civilizations (or the revival of
those which do not exist) [7, 21-22].

This explanation of the essence of the reception of Roman law which was
suggested in scholarly literature had a positive effect. However, the problem of
“geographical” peculiarities of the reception of Roman law still exists. For example,
it is of certain interest to elucidate why Roman law was adopted in some countries
while it was not as popular in other countries of the world.

That is why the article makes an attempt to doubt the statement that the
reception of Roman law did not take place in Great Britain and tries to prove that
Roman law was adopted there but in some specific forms and types.

It should be admitted that there is a wide-spread opinion concerning England
that it did not adopt Roman law and it has a specific legal system. Of course, they
mention the fact that on the first stages of the development the reception of
Roman law took place without any divergences. For example, in the 12 century
Roman law was quite popular, it was studied at universities and university teachers
from the Continent were invited to give lectures on Roman law. But later English
common law prevailed in courts. Explaining the phenomenon they name geographical
isolation, historical traditions, and specific features of political and cultural
development of the country [8, 254].

But the question about other countries like Sweden or Scotland where Roman
law was adopted arises. Didn’t they have their own traditions, culture or patriotic
feelings? Or were they closer to the Continent? So, the thesis that England did not
adopt Roman law seems to be faulty.

Trying to disprove this point of view it is necessary to mention that though
world civilizations develop as an integrated system of local civilizations, each
civilization has its own rhythm of development and cyclic dynamics, they appear
and dye in different periods. Moreover, the speed of development is different in
the centre and outlying territories. Having looked at the history of mankind from
such point of view, recurrence of revivals and different rhythms seem to be logical.
Revival recurrence is caused by spiral development of civilizations and their
different rhythm is the result of different rhythms of the development of local
civilizations within the world civilization.

With such approach it becomes clear that in some countries the reception of
Roman law took place earlier and in other countries it was much later. We may
assume that the peak of the reception of Roman law in England was in the 11" and
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12" centuries [9, 166]. Besides, the specific form of the reception in England,
which led to certain masking of the phenomenon, is of great importance.

It is advisable to remember the thesis that the reception of Roman law may
take place in different forms. Along with adopting the main rules it is possible to
adopt its main ideas and spirit, to study at universities which influences the
lawyers’ and legislators’ minds. The spirit of the adopted law deeply penetrates
into the system which adopted the law. England can be a vivid example of non-
typical forms of adopting Roman law.

In our opinion the reception of Roman law in this country took place in less
common form. In continental law systems (Roman, German etc.) Roman law was
adopted through the direct use, in the processes of codification and making laws,
in England they adopted the spirit (ideas and methodology) of Roman law as well
as general concepts of law making [10, 190].

As for the thesis concerning “the unique character of the development of the
English law ” and explanations that the opposition to adopting Roman law in
court practice won and therefore the English common law prevailed it is worth
paying attention to some other factors in this situation.

The point seems to be not only in the fact that the opposite court practices
which was an abstract criterion in this sphere, predetermined the directions of the
development of the law tradition. It is of certain logic to admit that the judges’
choice in its turn had some guidelines especially when it meant to choose the main
direction of the law development but not a temporary tendency

So, it is necessary to consider what exactly formed the “opposition” of court
practice to adopting Roman law and try to determine why and how the long-term
factors of specific character of English law, namely relative geographic isolation
of the country, its historic traditions, and peculiar political and cultural development
influenced its attitude to Roman law.

It seems worth mentioning such significant factor of the development of the
law tradition as ideological background of a local civilization which is reflected in
religion.

In the period of formation of European law traditions Christian religion was
such ideological basis. The division into Western and Eastern branches of
Christianity caused the emergence of Western and Eastern law traditions in Europe.

In its turn within Western Christianity there appeared and developed different
theosophical directions. Different approaches to differentiation of the spheres of
influence of both temporal and clerical powers arose. On their mystic and philosophic
basis with some antique reflections a gradual separation of different law systems
within the limits of the Western law tradition, which was itself in the process of
formation, was observed

Division of law in “continental” and “island” laws was the first one in this
process of so-called separation.

The “island” law began its formation in the 12" century. It was preceded by
such events. After the Norman invasion in 1066 the official Christianity remained
still quite orthodox. Like on the Continent the king and the Pope competed for
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appointing bishops. At the same time, while the Pope won the competition on the
Continent, the events in England developed in the contrary direction. The tension
in the relations between Rome and England became more evident and severe during
the rule of King Henry II (1154-1189), who was an active supporter of the idea of
the independence of the English Church.

Especially popular at that time was the myth of Grail that narrates about
Joseph of Arimathie, who seemed to have founded an independent church in
Glastonbury. It goes without saying that the myth about English apostolic succession
served political interests. At the same time ancient Celtic pagan tradition also
found its reflection in the legends about the Holy Grail which gave wealth and
prosperity and about its keeper.

It should be mentioned that the myth of Grail was spread not only in England
but on the Continent as well. But while in Germany and France it gained popularity
together with growing significance of Holy Communion and Mariolatry, in England
it acquired the other meaning as relationships with the Roman Church were more
and tenser. This confrontation ended with England’s excommunication from the
Church in 1209 for the king John’s insubordination to the Holy See. All church
ceremonies were stopped in England: churches were closed, church bells were
silent, people could not be married in church and there were no memorial services
for the dead. In 1209 all relationships with England were stopped. In his turn
king John ordered priests to leave the country and expropriated church property
for the benefit of the state treasury. The life in England acquired non-Christian
character [11, 289-290].

So, a question can be asked: “Could both jurisprudence and court practice be
oriented on Roman law which was coordinated at that time with Christian moral
imperative?”

Apparently, it seemed impossible to hope for any kind of independence in such
situation. Especially when considering the fact that temporal authorities actively
interfered into the activity of courts. For example, King Edward’s Mistress Alice
Pierce was so influential at court that even directed judges’ actions during court
sessions.

In such situation the official attitude to Roman law and its reception was
formed. But Roman law ideas regained importance after England’s returning to
the fold of the Church and continuous competition between the Catholic and Anglican
Churches which ended for the benefit of the latter [12, 11].

Considering these facts it should be mentioned that the model of relations of
English national and Roman universal legal traditions seem to be a little simplified.
Real processes in this sphere looked more complex and led to somewhat different
result. Taking into account that the English legal “branch” took place within the
Western European legal tradition, it seems natural that it was impossible for it to
escape all typical features of this tradition. In this connection it is interesting to
notice that while scholars, who compare legal systems of the continental Europe,
write that the reception of Roman law in England was impossible, some
contemporary English researchers in their description of the types of law which
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predominate in England at present such as English common law, statute law,
commercial law, canon law, law of equity and law of European Community, mention
Roman law underlining that the latter ensures the formation of the juridical
outlook [13, 112].

Thus, we can come to the conclusion that the reception of Roman law in England
took place; it just had a hidden character and took specific forms. Its factor and
result is the fact that the evolution of the Western European legal tradition in its
English variant followed the way of the development of Roman law in its main
features. It was reflected in gradual prevalence of the spirit of the law over the
language of the law, formation of both of them as the “system of claims”, division
of the court process in two stages of different functional purposes etc.

Similar peculiarities of the reception of Roman law are characteristic for the
American legal system as well. Moreover, the ideas and provisions of Roman law
had impact on American jurisprudence being reflected in legal theories of the country.

Thus, at the end of the 19th century a formalistic approach predominated in
American jurisprudence which with its main ideas resembled the provisions which
were characteristic to archaic civil Roman law. However, after a long and
complicated competition (they are called “instrumentalist revolution”) this method
was forced out in the first half of the 20 century by the theory of “pragmatic
instrumentalism”. In the context of the subject matter of the article it is interesting
to mention that “instrumentalism” is ideologically quite close to Praetor law in
terms of its realistic direction, character of interpretation of norms of positive
law etc [14, 115].

Evaluating the way the USA passed in the establishing of the national concept
of law, from the point of view of describing its methodological grounds and
guidelines, it is possible to conclude that it is similar to that, passed by the
lawyers of the Ancient Rome.

In general, taking into account all the variety of impact Roman law had on the
formation of the Western legal tradition it is possible to differentiate the following
forms of its reception:

— studying Roman law at universities with the aim to form the outlook of
future law experts;

— investigation, analysis and commenting of ancient Rome legal sources;

— direct use of norms of Roman law;

— the use of norms of Roman law as an example while adopting new standard
acts (especially while realizing codification projects);

— the use of methods of creating norms of law and methods of their
interpretation and application;

— adopting and using of the main ideas, principles and categories generated
and improved in the process of the development of Roman law.

Summarizing the mentioned above and remembering that actually the reception
of law never performs as a single phenomenon but takes place in different forms
with one form prevailing, it is important to mention the most typical forms of the
reception of Roman law in English and American legal systems.
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In our opinion they are as follows:

— studying of Roman law at universities to form the outlook of future lawyers;

— studying of Roman law as a part of European culture;

— researching ancient Rome literary sources;

— using the methods of creating norms of law and methods of their
interpretation and application.

Principal grounds for the mentioned legal systems should be determined
regarding these factors.

Jdimepamypa

1. XapuToHoB €. O. Pelenmifl pHMCbROro MPHBATHOTO MpaBa (TEOPETHYHI Ta iCTOPHKO-TIPABOBI aCMeK-
™) / C. 0. Xaputonon. — O., 1997. — 288 c.

2. Tofimown A. jlzi. TToeTHsenie HeTopHu @ ep. ¢ anra. / coet. A. 1. Orypros ; neryn. cr. B. U. Vico-
Josoii ; sar.. ¢r. E. B. Pawroscroro. — M. : Mporpece. 1991. — 736 ¢.

3. BecemupHas ucropus. B 10 r. T. 3. — M. : AH CPCP. 1957. — 896 c.

4. JloceB A. @ HaualbHble ¢T4THH HeOILTATOHHYECK O 3¢TeTHEH ’eHeccaHca [/ THIIOIOTHA H MepHo-
auszanua cyanTypH Bospomacnua. — M. @ Tlayia, 1978.

5. Rocapen A. N. Pumercoc npaso / A. U. Kocapes. — M. : [0Opua. nut., 1986, — 160 c.

6. ocapes A. V. 3raunb peuenuu pumMmcroro npasa !/ CoBercroe rocyjaperse 1 ipasgo. — 1983, —
N 7. — C. 124-127.

7. XaputoHoB €. O. Pelenmia npiBaTHOre npapa: napaturma nporpecy / €. O. Xapurosnosn, O. 1. Xa-
puroniona. — Kiponorpant : Ilentpainno-Yipainenie nut-no, 1999, — 144 c.

8. Iocapen A. U. Puvercoe wactioe npano / A. W. [ocapen. — M. : Barcon v mpano : ITOHATH, 1998. — 251 ¢.

9. Xapuronos €. O. Icropin npusartoro npasa €spoun: 3axijna rpaiuyis / €. 0. XapuroHos. — O.,
2001. — 328 ¢.

10. O0epeskRHY OLIHKY LBOTO fBHINA THB., HANPHEAAT: 1’oMaHOR A. K. TTpaBoBan cHcreMa AHIVIHH :
vued. mocodoue / A. K. ’omMaHoB. M. : ierto, 2000. 344 c.

Il ety 1. Ueropua asurucercoii Eeponw ¢ T1. MMenmur, 1. [zwone ; nep. ¢ anra. P. B. Rorenco. —
C.II8. : Usa. rpynua «Espasuss. 2000. — 448 c¢.

12. Hemuenro M. B. fsbik cpeianeserosbd. Toarosbii ciosaps / M. B. Hevuenro. — O. : ITo.aue, 2001.

288 c.

13. bBat1ep ¥. 3. B3auMoIeficTBHe MeXIVHAPOIHOrO H HAIlHOHAIbHOrO MpaBa // CoBeTCKoOe rocviap-
cTBo W npano. — [987. — Ne5. — C. 109-114.

I1. Camvicpe Podept C. Tocnosernyiomasn npanonas teopud n CITTA // Conereicoc roey1apeTno M npa-
Bo. — 1989. — Ne 7. — C. 109-116.

Summary

Heiko M. O. Reception of Roman Law in England.  Article.

The artiele is devoted to the examination of the peculiarities of the reception of Roman Law in
Fingland. The reception of Roman law can be defined as its revival, pereeption and adoption of its
spirit, ideas, main principles and provisions by a cerlain civilizalion onh a parlicular stage ol ils
development in the context of the general process of cyclical revivals. The scientific debates about
reception of Roman law of Roman Law in England were analyzed. Also it is considered what exactly
formed the «opposition» of court practice to adopting Roman law and it is tried to determine why and
how the long-term factors of speeific character of English law, namely relative geographic isolation
of the country, ils hislorie traditions, peculiar political and cullural development influenced ils
altitude Lo Roman law.

Keywords: Roman Law, England, reception, adopting, development, peculiarities, court practice,
civilization.

Anoranig

Tetixo M. O, Penennisi pumMcbkoro npaea B AHrail, — Crarri.
Crarra npuessyera 1oc1iuRen o cuenndiru penenuil pumebrore upasa 8 Anrail. Peweuuis pum-
CbKROr0 IpaBa Moxe OVTH BH3HAUEHA fIK HOro BIIPOIMKeHH!, CHPHITHATTA i NPHAHATTA Horo 1yXy,
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i1€ef, OCHOBHHMX NMPHHIMIIB i [10,10:4€Hb MEBHOKI IHBLII3ANIEI0 HA KOHKPETHIN ¢TaIii ¢BOro po3BHTRY B
KOHTEKCTi 3ara,TbHOT0 NPoLecy IHETIYHOIO BiZPOeHH. ¥ CTATTi TAKOM aHATi3VIOThCA HAYEOBI CIIO-
PH TIpO uac i MEPIoTH PCreniii puvichizoro mpana n Anraii. Taroes poarafiacThes, 110 ROMIPETIO
DOPMYC «TPOTHETOATINIA» CYIOROTO MPCICICHTY 1A CTPHITIATTA PHVMCLIIOPO MPARA, i POOUTLCA CIpo-
04 BUSHAYMTH, UOMY 1 HEMM YHHOM 10Broc¢TporoBi Garropu i cmen@ira aHraificbrore upasa, a came
O.1M3bRe reorpadiute posTALLY BAHHA EPaiHK, ii icTopHuRi TpauiLii, cuelu@iuiui 1oMTHUHNE | KY1b-
TYPHHH POSBHTOK, BILTHHY.TH Ha BiTHOIIEHHS 10 PHMCBKOIO IIpaBa.

friono6i cro6a: pUMChLI:e Tpano, ANPIiA, PCNCHiifd, MPUATATTA, PO3BUTOR, 0coO.THBOCTI, TIPEIiC-
ACNT, TUBILTIZANIA.

AnHOoTanmug

Tedizo M. O. Peyennus pumcroro npaea B Anraun. — Crarbi.

CTaThs NOCBAIEHA H3VUEHHIO CIeNHMUKH pelenHH PHMCKOro NpaBa B AHIIHH. Pellennus puM-
CILOPO TIPARA MOIKCT OLITHL OTPCICACITA AT CI'0 BO3POIKTCIHC, BOCTPHATHE W MPHTIATHC €70 1VXa, HICH,
OCTONNILIX TPHITIHTOR W MOJ0/MCIHT ONPeICACHoN MUBHINZANHCH 1Ta KROMpeTHofi ¢TaIHH CROCTo
PasBUTUH B KOHTERCTe 0JLLero 1Ipollecea LURIMUECKOI0 BO3posKAeHHH. B crarbe Tarske aHu IM3UPY HOT-
¢H HayuHble ¢11OPbl 0 BpeMeHU H L1epHoiaxX peueniiuy puMeroro upasa B AH1V 1K, Tarie pacemarpuBa-
€TCH, UTO ROHRPETHO GOPMHPYET «IPOTHBOCTOSHHE» CVIeGHOTO MpelleJenTa 114 BOCIPHATHS PHMCKO-
ro mpaBa, H JelaeTcs MONBITKA ONPEIENHTb, NOUeMY H KAKHM 00Dpa3oM I0.Irocpounbie (arTopbl H
CCIHGUILa ANTTHICIOro TpaBa, 8 HMCNT0 $JH310C PCOPPAPHICCIIOC PACTIOTORCITHE CTPATILI, ¢C HETO-
pHUECRMe TPAIHMUKH, clelMdHuecroe OIMTHUECKOe W RY.IbTYPHOe DasBUTHe, MOB.IMAAN HA OTHOLe-
HUE K PUMCROMY LIpaBY.

Kawyeavte ¢106a; PUMCKOe IPaBO, AHIVIH S, pelelNus, BOCIPHATHe, paA3BUTHE, 0CO0EHHOCTH, Npe-
IeIeHT, LHBHIH3ALHA.

YK 347.477:172
I1.T. Babuw

BU3HAYEHHSA MICHA [TPUHIUITY CIIPABENJINBOCTI
B CYYACHIN CUCTEMI IIPUHITHUIIIB [IPABA

OcobAMBICTE CYYACHOPO CTAHY NPUHIUOIB [MHUBILJIBHOTO NMpaBa BH3HAUAE CYYAC-
HUH CTaH IUBIIHHOTO 3aKOHOJABCTBA B3araJi.

Hesaxesxno Big Toro, unm € cy6’ekT 0cobo10 MyOGMiYHOrO NpaBa UM IPHBATHOTO
opaBa, IXHA y4acTh V ODUBITbHUX BiTHOCHHAX PeryjaloeThbeA HUBIIBHUM 3aKOHOJAB-
CTBOM Ha OJHAKOBHX 3acajax, AKi BH3HAUAIOTh BUMOTH JO NMpPAKTHUHOTO 3abesme-
YeHHS MPAaBOBOTO CTAHOBHIA ocobu. [Ii npuHIMIY mpaBa BOeplme 3asHaueHi y [u-
BLIBHOMY KOJ€eKci, AKUI perysioe NUBIIBHI BijHOCHHE B YKpaiHi; iMeHyIoThCA «3a-
raJbHUMH 3acaJaMH MUBLTLHOTO 3aKOHOAABCTBA» i 3asHaueHi B ¢T. 3 [IK Yrpainu.

AKTYyaqbHEM BBAKAETHCS POSTIAJ MPUHIUIIB IMpaBa uepes Te, M0 V CYYaCHil
IpaBOBiH HaYIi CKJIAJOCh VABJISHHA PO NPHHOUIOHN AK Taki, 110 odimiiiHo 3akpinm-
JeHi B 3aKoHOAaBCTRi. J[o TOTO K, AK YABISIEThCS, BiIOYBAEThCS 3BYKEHHS 3HAUEH-
HA IPUHOUIOIB V IPaBO3aCTOCYBAHHI Ta OOMeKeHHA ix migabHocTi. I[Ipomigmi imei
POBTAAJAIOTECA AK JOMOMIMKHI NpH BHOOpPiI HOPM JJS 3aCTOCYBAHHS TA HE 3aCTOCO-
BYIOTBCA A9 6€3M0CePeTHbOTO PETYIIOBAHHA.

TIpuHNUTHM cOpPaBEIIHBOCTI, AOOPOCOBICHOCTI, PO3YMHOCTI € IPUHIMOAMHA IPH-
pogHoro mpapa. 3 miel mosunii HeoOXiTHO POSTIAHYTH NPHUHINIY IpaBa, iX Micme 3
TOUKH 30pY CHiBBiJHOIMEHHs CHCTEMH IPaBa i CHCTEMH 3aKOHOJABCTEA.
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