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ICTOTHI YMOBU AOrOBOPY NMPO HAQAHHA NOCNYT
MOBUIbHOIO 3B’A3KY: UMBIJIbHO-NMPABOBUN ACNEKT

B. . KoxaH,

KaHO. lopud. Hayk,cmapwud Haykosul cnispobimHuk
H/I npasosozo3zabe3neyeHHs iHHOBAYiUIHO20 pO38UMKY
HATIpH YkpaiHu

JocnioxeHo icmomHi ymosu 002080py Npo HAOAHHA NOC/Ye MOBIIbHO20 38'A3KY, 3'ACOBAHO IX
3micm. [IpoaHanizosaHo 00208ipHy Npakmuky Haubinbwux onepamopis MobineHo20 38’A3Ky ma
Ha 0CHOBI Yb020 3aNpONOHOBAHO NOJI0XEHHA U000 B00OCKOHA/IEHHA YUHHO20 3aKOHO0Aa8Ccmaa npo
HAaoaHHsA nocsy2 MobislbHO20 38’A3KY.

Knrouoei cnoea: mobineHuli 38’a30k, nocsiyau mobinbHO20 38°A3KY, 00208ip NPO HAOAHHA NOCTy2
MOb6iIbHO20 38’A3KY, ICMOMHI yMo8U 002080pYy NPO HAOAHHSA NOCJTy2 MOBINIbHO20 38'A3KY.

CTpiMKMIA TeMN XUTTA | BUCOKA AiNOBa aKTMBHICTb HACeNIeHHs1 HEMOXUBI 6e3 WBUAKOro 1
rapaHToOBaHOro AOCTYMy Ao iHpopmaLii, 0f4HMM i3 3aC06iB OTPVMAHHS AKOI € MOOINbHUI 3B'A30K.
Llen 3aci6 TenekomyHiKaLjii XapakTepu3yeTbCsi CKOPOUYEHHAM Yacy nepefaBaHHA I OTPMMaHHSA
HeobxiaHOT iHpopMaLii, o nepeTBOPOE MOBINbHMI 3B'A30K HA HEBIA EMHUI aTPUOYT CyYacHOI
[inoBOI NOANHN.

I3 yacy, konu B YKpaiHi 6yno 3po6neHo nepinii A3BiHOK MObiNnbHM TeniedpoHOM y nunHi 1993
POKY, BITUN3HAHWUIA PUHOK MNOCSYT MObINIbHOTO 3B'A3KY CTPIMKO PO3BUHYBCA. 3'ABUNCA OnepaTo-
pu 3B'A3KY siK NpodecinHi cy6'eKTr rocnofaptoBaHHA B Uil cdepi, a pO3BUTOK TeNEKOMYHiKaLlil-
HUX TEXHONOTIN Ta X 34eLleBIeHHA NPYBeNo 4O MaCOBOrO KOPUCTYBaHHA MepexamMmu pyXomoro
3B'A3Ky. BkasaHi 06cTaBnHM 3ymoBuan notpeby B LMBIILHO-NPABOBOMY perystoBaHHi BiiHOCKH
i3 HalaHHA Nocyr MOBINbHOTO 3B'A3KY.

Ha »kanb, He3Bakaloum Ha NOLWMNPEHHA MOBINIbHOTO 3B'A3KY, B YKpaiHi 6paKye HaneXHoro cta-
HY LMBiIbHO-MPABOBOIO PEry/OBaHHA TaKUX BiJHOCUH: HEMAE He NuLUe 3aKOHY, AKNIA 6u perna-
MeHTYBaB BifHOCUHM Y cdepi MObiNbHOro 3B'A3KY, ane BiACYTHIl i 3arafibHU akT NPO enekTpuy-
HUI 3B'A30K, BUZOM AIKOTO € 3B’A30K PyXOMUIA.

HaTomicTb Wi NpaBoOBiAHOCKHN OXOMOITHCA Chepoto TeENeKOoMyHiKaLili. bazoBrM JOKyMeHTOM
Yy LapuHi TenekoMyHiKaLili € ofHoMeHHUIA 3akoH 2003 poKy, y npeambyni AKOro aeTbca Npo Bu-
3HaYeHHsA HUM NMOBHOBAXEHb [I€PKaBW LOAO YNPaBIiHHA Ta PEryoBaHHA fianbHOCTI y chepi Te-
NEeKOMYHiKaLlii, a TaKOXK NMpaBa, 000B'A3KM Ta 3acaZv BifNOBIAaNbHOCTI Gi3NUYHYIX | OPUANYHKX OCib,
AKi 6epyTb yuyacTb y AaHil BiANbHOCTI ab0 KOPUCTYIOTbCA TENIEKOMYHiKaLinHumm nocnyramm [1].

€OVHUM HOPMATVBHUM aKTOM, AKUA NMEBHOIO MipOI0 BPEry/IbOBYE OKPeMi MUTaHHA MOGinb-
HOro 3B'A3KYy, € [1paBuna HagaHHA Ta OTPUMaHHA TeNeKOMyHiKauiiHux nocnyr [2]. Llei fokymeHT
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MicTUTb Po3gin 5 «ocnyru pyxoMoro (Mo6inbHOro) 3B'A3KY», Y SKOMY 3aKOHO[aBYO BM3HAYal0Tb-
CA OCHOBHI 1 OJATKOBI MOCNY PYXOMOTO 3B'A3KyY, NpaBa Ta 000B’'A3KM onepaTopa 3B'A3KyY i cro-
XVBaua TakUX NMOCYT, a TaKOX NOpPALOK pO3paxyHKiB 3a HafjaHi mocnyrn pyxoMoro (Mo6inbHOro)
3B'A3KY.

Hemae i HaykoBMX npaLp i3 npobnem NpaBoBOro perynoBaHHA NOCayr MOGINbHOMO 3B'A3KY B
YKpaiHi.

MeTa CTaTTi — BU3HAUNTM iCTOTHI YMOBM [OrOBOPY NPO HafjaHHA Nocnyr MObiNbHOro 3B'A3KY
Ta 3'ACyBaTV IX 3MICT; NpoaHanilyBaTu JOrOBiPHY NPaKTWKY HaMbiNbLIMX HaLiOHaNbHNX OnepaTo-
piB 3B'A3KY Ta BUPOOUTU NPOMNO3ULiT 3 yIOCKOHANEHHS YNHHOTO 3aKOHOABCTBa.

Y nyHkTi 217 MNpasun HagaHHA Ta OTPUMAHHA TefleKOMYHIKaUiNnHNX NOCYr 3aKpinsieHo, LWo
Mocyry pyxomoro (Mo6inbHOro) 38'A3Ky HafaloTbCA Ha YMOBax JOroBopy. [opsaaoK yKknageHHs
[OroBOpY BCTaHOBJIOETbCA OMNEPaATOPOM BiAMOBIAHO OO OCHOBHMUX BMMOT, BU3HAUYEHUX 3aKOHO-
naBcTBOM [2]. [poTe NOHATTA Takoro JOroBOpY Lerl HOPMaTMBHO-NPaBOBUIN aKT HE MiCTUTb.

[MoHATTA fOroBOpy NPO HafaHHA TeNleKOMYHiKaLiHMX MOC/Yr Ta NOro iCTOTHUX YMOB He MiC-
TUTb | 3aKOH YKpaiHu «[1po TenleKoMyHiKaLii» AK aKT 3aranbHoi Aii na ranysi pyxomoro 38'a3ky. Lli
NUTaHHA BperynboBaHi NiA3akOHHMM HOPMaTUBHO-NPAaBOBUM akToM — PiweHHAM HauioHanbHol
KOMICii 3 MUTaHb perynioBaHHA 3B'A3Ky YKpaiHu (gani — HKP3) «[po 3atBepakeHHA OCHOBHUX BU-
MOT [10 JOrOBOPY NPO HaflaHHA TeNleKOMYyHiKaLinH1x nocnyr» Big 26.03.09 N2 1420 [3].

3rigHo 3 n. 1.2 y umx Bumorax TepmiH «goroBip Npo HafaHHA TeleKOMYyHiKaLliHUX NOCyr»
Y>KMBAETbCA B TAKOMY 3HAY€HHI: NPaBOUYUH MPO HaaHHA Ta OTPUMAHHA TeNeKOMYHIKauiH1X No-
CNYr, YKNageHnin Mi>k CMoXnBavem i onepatopom, NpoBanfepom, 3a AKUM ornepaTtop, NnpoBangep
3000B's3yl0TbCA Ha 3aMOBJIEHHA CMOXMBaYya HagaTh (HagaBaTy) TENEKOMYHiKaLiHi nocayru, a
CNoXurBay 3000B'A3YETbCA OMNATUTK (OMNnavyBaTi) Li NOCnyru (AKLWO iHLWe He BCTAHOBEHO [10-
rosopom) [3].

30Kpema, iCTOTHUMM YMOBaMU [OrOBOPY MPO HadaHHA TeNeKOMYHiKaliHUX MNOCHyr €:
(a) npeameT goroeopy, (6) Homep TenedoHy Ta iHwa iHpopmaLis wopao ineHTUdIKaLii KiHueBoro
obnagHaHHA CroXmBaya, 30KpeMa Wwogo agpecy B IP-mepexi, (B) LiHM (Taprdu) Ha TeneKomyHi-
KauiHi nocnyru Ta nopagoK po3paxyHkKis (MopsaokK, CTPOKM Ta dopma onnatu).

3rigHo 3 a63. 2 u. 1 cT. 638 LIK icTOTHVYMM yMOBamMy JOFrOBOpPY € YMOBM MPO NpPeaMeT J0roBo-
Py, YMOBWY, WO BU3HAUYEHi 3aKOHOM fIK iCTOTHi ab0o € HeoOXigHUMY s JOrOBOPIB AAaHOTO BUAY,
a TaKoX YCi Ti YMOBWU, OO0 AKMX 3a 3asiBOIO X04a O OfHI€l i3 CTOpiH Ma€e 6yTK JOCArHYTO 3roau
[4]. ®axiBLAMN i3 UMBINBHOrO NpaBa HEOAHAKOBO TIYMAUMTbCA HaBeeHa HopMa. 3yCTpivaeTbcA
IYMKa, 10 BOHU OyBatoTb TPbOX TUMIB: 1) yMOBa Npo NpeamMeT 4OroBOpPY; 2) YMOBW, Ha3BaHi 3a-
KOHOM fIK iCTOTHI ANl OrOBOPIB AaHOrO BMAY; 3) BCi Ti yMOBU, CTOCOBHO AIKMX 3@ 3asABOKO OfHiI€I i3
CTOpPiH Ma€e 6yTu gocArHyTo 3roaum [5, c. 154].

I3 Haworo nornagy, 6inbl BYBa)KEHOIO i OOFPYHTOBAHOI € MO3MLif, 3riAHO 3 AKOK iCTOTHI
YMOBWU CNpaBeaIvBO NogdifieHi Ha YoTupw rpynu: 1) ymoBM Npo npeameT JOroBopy; 2) YMOBY, BU-
3HaueHi 3aKOHOM fIK iCTOTHI; 3) yMOBW, AKi € HEOOXiAHMMY 1A JOrOBOPIB fAHOrO BUAY; 4) yMOBHY,
LLOZO AKMX 3a 3asABOI0 Xo4a 6 OfHiET 3i CTOpiH Mae 6yTu gocarHyTo 3rogu [6, ¢. 165]. Came Takoro
BVMICHOBKY JOXOAMMO, 3[iICHUBLUM OyKBasibHe TIlyMayeHHs HopMm a63. 2 u. 1 ¢T. 638 LUK [4].

YBaXaeMO 3a HeobXxiiHe 3BepHYTVCA A0 NPAKTUKN YKIaZleHHA JOroBOpiB NPo HafaHHA no-
cnyr MobinbHOro 3B'A3KY Ha PUHKY TeIEKOMYHIKaLiHMX nocnyr YKpaiHu.

MpoBigHMMYK onepaTopamm MobinbHOTo 3B'A3Ky B YKpaiHi € MpAT «MTC YkpaiHa» Ta MpAT «Ku-
iBcTap k. Ec. Em». Mocnyru pyxomoro 3B'A3Ky HafaBanuca i B Mepexi [NAT «YKpTenekom», ofHak,
BiANOBIAHO A0 u. 1 cT. 35 3aKoHy YKpaiHu «[1po TenekomyHikauii» 13.09.2011, y raserti «Ypagosui
Kyp'€p», @ TAaKOX Ha CalTi LbOro onepaTopa HUM Gyno PO3MILLEHO MoNepeaKeHHs NPo NpUnu-
HeHHA AiANbHOCTI 3 HalaHHA MOCyr PyxoMoro (MobinbHoro) 3s'asky ctaHgapTy UMTS. Mocnyru
pyxomoro (MobinbHoro) 38'A3ky ctaHgapty UMTS 3a 06cArom Ta B MOPAAKY, BU3HAUYEHUMU Y Bifl-
MOBiAHMX [OrOBOpPaX, MiC/s NPUMUHEHHS HaflaHHA Takux nocnyr MAT «YkpTenekom» BoHM ByayTb
HaZlaBaTVCb OMNEepPaTopOM TenekomyHikaui TOB «TprnMo6» 3 nepLioro uncna micaus, HaCTyrnHOro
3a MicALeMm, B sKOMY LibOMY onepaTtopy Oyfe BMAaHO A03BiN Ha BiANOBigHUIA HOMepHWI pecypc [7].
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AHani3 porosopy MTC npo HaflaHHA Nocyr MObiNIbHOrO 3B'A3KY, PO3MiLLeHOro Ha odiLifHO-
My CalTi uboro onepatopa [8], cBigunTb, WO onepaTop BM3HAUUB AK MOrO iCTOTHI YMOBU Taki:
npo (a) npegmeT foroBopy, (6) NOpPAZOK PO3PaxyHKIB 3rigHO 3 yCTaHOBMEHMM Taprudamu Ta
(B) cTpoOK gii gorosopy.

MpenmeTtom pgorosopy MTC npo HagaHHA nocnyr MObINbHOrO 3B'A3KY BU3HAYE€HO MOCIYrU
MOOGINIbHOrO 3B'A3KY B MeXax YKpaiHu 3rifHO 3 HajaHoIo fiLleH3i€lo. 3aranbHi yMOBU HaflaHHSA Mo-
cnyr 3a UM [JoroBopoM BY3HaualoTbcA YMOBaMU KOPUCTYBAHHA MepexXaMui MObifIbHOrO 3B'A3KY
OnepaTtopa, AKi BM3HalOTbCA HeBig'eMHOI0 YacTuHo [JoroBopy. HagaHHA nocnyr 3a uMm goro-
BOPOM MOUYNHAETLCA NicNA BHeCeHHA AGOHEHTOM Ha MiAcTaBi BignosigHoro paxyHky Onepatopa
MOBHOI CYMW NePBUHHOTO aBaHCy Ta MOro 3apaxyBaHHA Ha 0COOOBUIA paxyHOK ADOHeHTa.

HocnigkeHHA 3MicTy JOroBOpY iHLWOro onepaTtopa TenekoMyHikauin — KuiBctap — BUABUAO
Te, WO HMM 3aKpinieHo nuLwe ABi iCTOTHi YMOBUW: NpeaMeT OroBopy Ta po3paxyHku [9]. Tak, n. 2
Yroav npo HafaHHA NOCAYr CTiIbHUKOBOIO MOGiNbHOMoO 3B'A3Ky cTaHAapTiB GSM-900 Ta GSM-
180 nepepbaueHo, wo Onepatop Hagae AGOHEHTY NOC/YTY CTifIBHUKOBOTO MOGINIbHOIO 3B'A3KY
cTaHaapTiB GSM-900 Ta GSM-1800, a AOOHEHT KOPUCTYETLCA BULLEHABEAEHUMIM MOCSYyraMm Ta
BYacHO ortauye OnepaTopy iX BapTiCTb Ha YMOBaX, BUKNAAEHNX Yy Ui Yrogi.

[HeTanbHiwe npegmer JOroBopy BM3HauyeHO B [loroBopi NpO HadaHHA MOCAYr PyxOMO-
ro (mobinbHoro) 38'a3ky MAT Ykptenekom [10]. 3rigHo 3 n. 1.1. uboro gokymeHTa Onepatop
3060B'A3yeTbcA HafaBaTn AGOHEHTY NoCyr pyxomoro (Mo6inbHoro) 38'A3ky ctaHgapty UMTS,
a TakoX 3a gomoBneHicTio CTOpiH iHWi CynyTHi Ta gogaTkosi nocnyru (Hagani — Mocnyru), y ceoio
yepry AGOHeHT 3060B’A3y€eTbCA NPUNMaTK Ta onnadysatu Mocnyru Ha ymoBax [lorosopy, Mpasun
Ta Tapudis. Mocnyru HagaoTbcst AGOHEHTY 3rifiHO 3 06paHUMK HUM Tapudamu /TapudHMM Nna-
Hamu (JopaTok go [lorosopy), BignosiaHo fo MNpaBun HagaHHA Ta OTPMMAHHA NOCYT PYXOMOro
(Mob6inbHOro) 38'A3KY Ta iHWKMX cynyTHiX nocnyr MAT «YkpTenekom» (Hagani — Mpasuna) Ta iHWWX
HOPMATUBHO-MPABOBYX aKTiB YKpaiHu. HagaHHA Mocnyr nounHaeTbea nicna noBHoT onnat AGo-
HEHTOM MOYaTKOBOTO MylaTeXy, y BUNafKax Ta B po3mipi, nepeabaveHux Tapudamm (n.n. 1.2,,1.3.).
MakTnyHe oTpumaHHA AboHeHTOM neBHOT MNMocnyry 3a [loroBopom o3Hauae, wo Taka Mocnyra
6yna 3amoBrieHa ADOHeHTOM.

Kpim npegmeTa, 4OroBip Npo HaflaHHA NOCyr pyxomoro (Mo6inbHoro) 38'a3ky MAT YkpTene-
KOM 3a3Hauae€ fAK iCTOTHY YMOBY NOPAAOK PO3paxyHKiB Ha NigcTaBi BcTaHoBNeHUXx OnepaTopom
Tapuois.

MpoaHanisyBaBLWN [OrOBOPU MPO HafaHHA NOCNYr MOGINbHOrO 3B'A3KY, JOXOAUMO BUCHO-
BKY, LLO iCTOTHUMW YMOBaM/ LibOro BUAY LMBiNbHO-NPaBOBUX 4OMOBOPIB BUCTYMNalOTb NpeameT
(3Baxkatoum Ha BKasiBKy LiuBinbHOro kogekcy) Ta LiHa. YMoBa npo LiHy OXOMJe cob60oto He nuLe
NMopAOK PO3paxyHKiB CMOXMBaYiB 3a HafjaHi NoC/yry, a, Hacamnepes, Bug Taprdy, AKMM BrU3Ha-
yaTbcA GoOpMU 11 CTPOKM OMATU NOCAYT MOBINIbHOTO 3B'A3KY. [paKkTrKa YKNageHHs JoroBopis
MpO HafaHHs Nocnyr MObINIbHOro 3B'A3KY CBIgUWTD, WO B HUX OMepaTopu TefieKoMyHiKaLii no-
CUNATbCA Ha JOAATKOBO NPUIHATI HAMK akTy — [NpaBuna HajaHHA NOCYr PyXOMOro 3B'A3KY i
TapudHi NnaHm (Tapndn), y SKMX feTanisyoTbCA NONIOXKEHHA AOrOBOPY i AKi € HEBiA EMHO yac-
TUHOIO OCTAHHbOTO.

LLlogo cTpoky Aii Takoro foroBopy, To, Ha Haw NOMAL, BiH HE MOXe BU3HaBaTUCA iCTOTHOIO
YMOBOIO, OCKIJIbKM B Pa3i NOrofgXXeHHA CTOPOHaMM YMOB NPO npeaMeT i LiHy JOrOBOPY OCTaHHIN
YBaXa€ETbCA YKNafeHUM.

Po3rnaHemo icTOTHI yMOBU [OroBopy NPo HafaHHA MOCyr PyXoMoro (Mo6inbHOro) 3B'A3Ky
OOKNagHo.

MpeameTom fJOroBOPY € CaMa Nocsyra — NeBHe HemaTepiasibHe 6/1aro, sike OTPYMYE 3aMOBHUK
y MpoLeci BUMHEHHS BUKOHABLIEM CBOEI AifANIbHOCTI, i KOPUCHUN edeKT Bi HagaHoi nocnyru. I3
LibOro MOMOXEHHA BUMJIMBAE Te, WO [0 NpeaMeTa JOroBOpY NpPo HagaHHA nociayr MobinbHOro
3B'A3KY BXOAATb MOCAYIU AK TaKi, TOGTO Ail, BUMHIOBaHI OnepaTopom MobiNbHOMO 3B'A3KY | Kopuc-
HU epeKT, OTPMMYBAHMI AOOHEHTOM YHACNIAOK LUX Ail. IHWVMKU cnioBamu, NPeiMEeTOM LibOro
[IOroBOPY € BrlacHe MObiNbHNIA (PyXOMUIA) 3B'A30K.
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Y 3akoHi Ykpainu «[1po TenekomyHikauii» [1] TenekomyHikauinHa nocnyra (nocnyra) BU3Ha-
YAETbCA AK NPOAYKT AisNbHOCTI onepaTopa Ta/abo npoBalrifepa TeneKoMyHiKaLil, cnpsMoBa-
HWUI Ha 3a0BOJIEHHA NOTPeb cnoXunBauiB y chepi TenekomyHikauin (cT. 1). MNigxig 3akoHopas-
Us 4O MOHATTA MOCAYrM AK NPOAYKTY AiANIbHOCTI onepaTopa, BBAaKAEMO, TOUHO BifobOpaae
CYTHICTb TeNeKOMYHiKaLUiiHOI MOCAYrK, OCKINbKMA HUM BU3HAETLCA HEOOXIAHICTb AOCATHEHHA
NeBHOro pe3ynbraty. BigCyTHICTb TaKoro pesynbraTty CBigunTMMe NPO HeHadaHHA NOCNYrn, Ha-
[aHHA e HeAKICHOro pesynbTaTy MoXe OyTu MiACTaBOK MPUTATHEHHA onepaTopa Ao Biano-
BiganbHOCTI.

Y npaBunax HagaHHA Nocayr pyxomoro (MobinbHOro) 3B8’A3Ky onepaTopiB TefeKoMyHikaLin
3a3BMYan BiJCYTHE BU3HAYEHHA 3MICTy MOCAYT, WO HUMK HafaloTbcA. [pumipom, B YMoBax Ko-
pUCTYBaHHA Mepexamun MobinbHoro 38's3ky OnepaTtopa MTC [11] nig nocnyramu po3rnsgaoTb
3anponoHoBaHi OnepaTtopom Nocayr MOBiINbHOIO 3B'A3KY 3 BUKOPUCTAHHAM Mepex MoObiNbHO-
ro 3B'A3Ky, @ TaKOX NOB'A3aHi 3 HUMM JOAATKOBI MOCNYTK, 3a/IEXKHO Bif TEXHIYHNX MOXTMBOCTEN
Onepatopa (n. 1.4.).

MpaBuna HagaHHA Ta OTPMMAHHA MNOCNYr PYXOMOro (Mo6inbHOro) 3B'A3Ky Ta iHLIKX CYMyTHIX
nocnyr MAT «YkpTenekom» y n. 2.1.14 BU3HauaTb NOCSYT siK MOCYrU PyXOMOro (MOGiibHOro)
3B'A3Ky cTangapTy UMTS, a Takox CynyTHi Ta [logaTKoBi nocnyru, Aki HagaoTbCa YKPTENeKoOMOM,
3a/1€XKHO BiJl TEXHIYHMX MOXJTMBOCTEN OCTaHHbOTO [7].

YCBifOMNEHHA onepaTopoM 3B'A3KY AK BMKOHABLEM 3a JOrOBOPOM HafaHHA MOC/yr MpaBo-
BOI NPUPOAN Pe3ynbTaTUBHOCTI NOCYr MOBINIbHOIO 3B'A3KY € HeOOXiAHO NepeayMOoBOO BUK-
HIOBaHVX HUM Aiiii. Tomy B 3aKkoHi YKpaiHu «[1po pyxomuii (Mo6inbHNMIA) 3B'A30K» BAapTO 3aKpinuTu
MOHATTA NOC/YT PyXOMOro (MO6iNbHOrO) 3B'A3KY AK pe3ynbTaTy AiA/IbHOCTI onepaTopa 3 HafjaHHsA
[OCTYyny O MePeXi, a TaKoX Npriiomy, 06po6bLi 11 nepeaaHHsA pagiocurHanny.

Mocnyry MobinbHOro 3B'A3KY, WO CTAHOBMATb NPeAMeT JOroBOPY, BapTo KnacudikyBatu Ha
Bramn. CyyacHUI PO3BUTOK PyXOMOTO 3B'A3KY MPOMOHYE Nogin ycCix NoCnyr, Wo MOXYTb HafaBa-
TUCA onepaTopamu 3B'A3KY, Ha OCHOBHI, JOAATKOBI i CynyTHi. Kputepiem npu LiboMy € 3MiCT i npu-
3HAUYEeHHA TaKNX NOCIIYT.

B YKpaiHi Hema€e cneuiani3aoBaHOro 3akoHy Npo pyxomMuii 3B'A30K, a B [NpaBunax HagaHHA Ta
OTPMMaAHHA TefIeKOMYHIiKaLinHUX NOCYT NPAMO 3aKpinieHo anLe BUan OCHOBHUX NOCIYT PyXo-
MOTO 3B's13KY, 10 TOFO X YCTaHOBJIEHO MPABO ONepaTopa CaMoCTiIiHO GopMyBaTV Nepenik goaat-
KOBUX MOCIYT, O MOXYTb HalaBaTCA HUM CrioXrBayam (n. 214) [2].

Y HayKoBil1 niTepaTypi nifi OCHOBHOI NOCNYro0 MObiIbLHOrO 3B'A3KY abOHEeHTaM PO3yMiloTb
«LisNbHICTb OnepaTopa MobiNbHOrO 3B'A3KY, CMPAMOBaHY Ha nepegady i (abo) npuom ronocosoi
iHbopmauii ana uinel cninkyBaHHA aboHeHTa 3 0C00010, AKa BUKIMKAETbCA aOOHEHTOM abo fAKa
iHiLiloBana BUKNNK aboHeHTa» [12, c. 152].

MpaBrnamy HagaHHA Ta OTPUMAHHSA TeNIeKOMYHiKaLinHUX nocnyr nepeabaveHo OCHOBHI i fo-
[aTKOBI Mocnyru pyxomoro (MobifibHoro) 38’A3Ky. 3rigHo 3 n. 213 MpaBmi 0CHOBHUMY NOCyraMm
pyxomoro (MobinbHoro) 38'a3Ky €: (1) HagaHHA [OCTYNy 4O Mepexi onepaTopa pyxoMoro (Mo-
6inbHOro) 3B'A3KY (Jani — onepaTop) LWAAXOM MiAKMIOYEHHSs Ta 3'€JHaHHSA KiHLEeBOro obnaHaHHsA
aboHeHTa; (2) nepefaBaHHsa | NpUNMaHHSA iHpopmaLlii ronocom.

OnepaTtop MoXe HafaBaTi aboOHeHTaM MnaTHi Ta 6e30nnaTHi 4OJATKOBI NMOCYrU 3a BU3Ha-
YeHUM HUM nepenikom (n. 214) [2].

CBobopa onepaTopis 3B'A3KY Y BU3HAUYEHHI Nepeniky Nocayr Ta ix 3MicTy 3arpoye npaBam Ta
iHTepecam KopucTyBayiB Unx nocayr. Mprmipom, onepaTtopu 3B's3Ky MOXYTb HaB's3yBaTh abo-
HeHTaMm nocnyru, 6e3nocepenHbo He NMoB'A3aHi 3 MObINbHIM 3B'A3KOM, | 6paT 3a HUX JOAATKOBY
onnary.

OcHoBHMMM nocnyramu, Ha gymky B. B. CyaeHka, HeobxigHo BBa)aTu TakKi, AKi HagaloTb abo-
HEHTY MOX/MBICTb KOMYHiKaUil. [0 H/X Ha3BaHWI aBTOP BiAHOCUTb: [OCTYMN A0 Mepexi onepaTo-
pa, Mepex 3arajlbHOro KOPUCTYBaHHA, MXKMICbKOTO Ta MiXKHapOZHOrO 3B'A3KY, 6€3KOLUTOBHMI
BVKIIUK eKCTPEHNX OMePaTUBHIUX CNTYXO (MOXeXKHOI OXOPOHU, MiniLji, LWBMAKOI MeanyHOoI Jomno-
MOTU i aBapilHoi razoBoi cny»x6u) [13, c. 90].
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JopaTtkoBumy nocyramm MobinbHOro 3B'A3Ky BU3HalOTbCA BCi iHLWI NOCAYrK, WO HaJalTbeA
onepaTopoOM i 3a51eXaTb Bifj TEXHIYHVIX MOXJIMBOCTEN 06paHOro CTaHdapTy 3B'A3Ky. BoHM 3aBxan
MaloTb OnnaTHUN xapaktep. Came CTaHZAPTOM 3B'A3KY, MiATPVMMYBaHUM OMNepaTopoM, BU3HaYa-
€TbCA CYKYMHICTb i AKICTb MOCAYT, WO MOXYTb HaflaBaTMCs, TOMy abOHEHT He MOXKe BMMaraTu
HaZlaHHA IOMy MOC/Yry B pasi, AKLO BOHA He MiATPUMYETbCA OOPAHVM CTaHAAPTOM i KiHLEeB/M
o6nagHaHHAM (MOGiINbHM TenedoHOM) aboHEeHTa.

3rigHo 3 n. 215 lNMpaBun HagaHHA Ta OTPUMAHHA TeNeKOMYHIKaLiNnHNX NOCAYr AOAATKOBMM
NAaTHAMKU NOCyrammy pyxoMoro (MoGinbHOro) 3B'A3Ky, 30Kpema, €: nepefaBaHHsA i MPUAMaHHA
TEKCTOBUX MOBiOMMEHb; YCTAHOBJIEHHA, NEPEBCTaHOB/EHHS, MEePEKIIIOYEHHSA, NMOBTOPHE Nia-
KIOUeHHs KiHLeBOro 0651agHaHHA abOHeHTa;HajaHHsA TeNIeKOMYHIKaLiHOro KaHany Ans nigKito-
YeHHA CUCTEM CUTHani3aLii (MOXKeMXHOT, OXOPOHHOT TOLLO); TUMYACOBE BiAK/IOYEHHS i BKITIOUEHHA
KiHLeBOro 0651afjHaHHsA 3a 3as8BO abOHEHTa; HaflaHHA [OBiIAKOBO-IHPOPMALINHMX NOCYT; Nepe-
afpeCcyBaHHA BUKIIMKY; OUYiKyBaHHSA BXifHOTO BUKIIVKY; 3a00POHA BUKIIVIKY; OOMEXEHHS BUKIN-
Ky; rofIocoBa MnoLuTa; KoHdepeHL-3B'A30K; BMOip abOHEHTCbKOro HOMepa; 3MiHa abOHEHTCbKOIro
HOMepa; POYMIHT; NepefaBaHHA i NPUAMaHHA MyNbTUMEeiINHUX NOBigOMNEHb [2].

3a3HaueHn nepenik OOAATKOBMX MOC/YT, WO MOXYTb HaJaBaTUCA B MepeXi pyxoMoro
3B'A3KY, He € BnyepnHum. [1o uncna gogaTtkoBmx NOCAYT, WO 3a3BMYall HafalTbCA onepaTtopamu
MOOGINIbHOrO 3B'A3KY, HaNeXaTb TaKOX: YTPUMAHHA BUKIIVIKY; NPUNMaHHA 11 nepefaHHa dakcu-
MinbHUX noBigomneHb; nocnyra goctyny WAP (Wireless Application Protocol); iHdpopmauinHo-go-
BiAKOBI NOCYrK TOLO.

CynyTHi nocnyrm mo6inbHOro 38’A3Ky cnpAmMoBaHi Ginblue Ha 3a40BOIEHHA NOTPeHO CNOXKBa-
yiB, O BMHUKAIOTb Y 3B'A3KY 3 KOPUCTYBAHHAM MObiNbHMMYK Nnocnyramu, ane 6e3nocepenHbo 3
HUMW He NoB’A3aHi. Mpumipom, 1o CynyTHIX MOCAYr CNif BiGHECTU: NepeKas KOLUTIB i3 paxyHKY Of-
HOro aboHeHTa Ha pPaxyHOK iHLIOro aboHeHTa; 6/10KyBaHHA HOMepa OrnepaTopoM Yy Pasi KpamixKKu
Mob6inbHoro TenedoHy Too. Mepenik Taknx NOCayr 3aNeXnTb Big onepaTopa 3B'sA3Ky.

[0 iCTOTHMX YMOB JOroBOpY BapToO BiAHECTY LiiHY 3a HafaHi nocnyr MObiNbHOro 3B'A3KY, AKa
Ha NpaKTuLi BCTAHOBIOETLCA y popmMi 06paHoro cnoxusayem (aboHeHTom) Tapudy (TapudpHoro
rnaHy), 3anpornoHOBAHOIo ONepaTopoM MobifibHOro 3B'A3Ky. Taprd AK iCTOTHa yMOBa JOroBOpY
bIKCY€eTbCs B KOXXHOMY IOrOBOPI MPO HafilaHHA Nocyr MobiNbHOro 3B'A3Ky. Taprd MiCTUTb TakoX
NMopsAJOK i CTPOKM ONnnaTy (K NpaBmio, BHECEHHA aBaHCOBOTO MIATEXY Ha PaxyHOK abOHEHTa).
3HaueHHA aBaHCy NONAra€ B TOMy, LLO B pa3i 1Oro HEBHECEHHA Ha 0COBUCTUIN PaxyHOK abOHeHTa,
JOrOBip YBaXa€TbCA He yKaJeHVM. Y pasi K HeBHeCeHHA MOTOYHMX NJaTeXiB 3a 4ilo4rM JOroBO-
pOM Lie € NiACTaBOK NPU3YNMHEHHA HaiaHHA NOCTYT PYXOMOTO 3B'A3KY.

TakMM YMHOM, NOPAJOK PO3PaXyHKIB Ta IX CTPOKK € ICTOTHMMM YMOBaMU JOrOBOPY, 3Baxarun
Ha BMOip KOHKpeTHOro Tapudy (TapupHOro nnaHy), AKMM BU3HAYAOTbCA LiHA, MOPAAOK i CTPOKM
onnatn. Y 3akoHi «[1po pyxomuii 38’A30K» HeOOXiAHO 3aKpinuTy BUMOTU Ao TaprdiB Ha HaJaHHSA
nocnyr MobifibHOro 3B'A3KY | BU3HaUMTK Taprd (TapudHU NnaH) AK icCTOTHY YMOBY JOFOBOPY.

ICTOTHYMM yMOBaMU OrOBOPY NPO HaflaHHA MOCYr MOOINbHOMO 3B'A3Ky € YMOBU NPO abo-
HEHTCbKUI HOMEP Ta MO3HAUeHHSs KiHLEBOro obnaiHaHHA abOHEHTa, 3 JOMOMOIOI0 SIKMX 3a6e3-
neuyeTbca ifeHTUdIKaLia KoprcTyBaya Nocayr MobiNibHOro 3B'A3KY.

Lle nonoxeHHA BUNAUBAE 3 aHani3y OCHOBHMX BUMOT 4O AOrOBOPY MPO HalaHHA TeIeKOMYHi-
KaLuiHVX NOCAYT, YCTAHOBNEHUX B OB{HOMMEHHOMY HOPMaTMBHO-NPaBoBoMy akTi HKP3. Y nyHk-
Ti 3.5. BU3HAUeHO OpraHi3auinHi n TeXHIYHi yMOBW HaJaHHA TeNeKOMYHiKaliMnHUX NOCAYyr, A0 AKMX
BilHeCeHO «HoMep TenedoHy uu iHWwa iHpopmadis wopo ineHTUdiKaLii KiHLeBOro obnagHaHHA
CroxKrBaya, 30KpemMa LWwofo agpecu B IP-mepexi, niactaBn, TepMiHM | NOPAZOK 3MiHM onepaTto-
pom, npoBarifepomM HomMepa TenedoHy Ta/abo iHWMX igeHTNdIKaTOpPiB KiHLEBOro obnagHaHHA
cnoxuBauar [3]. 3 ornsagy Ha Te, Wwo 6e3 HasBHOCTI BiANOBIAHOIO TEXHIYHOrO 06M1afHaHHA B CMO-
XVBaua i 6e3 BrfjineHHs HOMEPHOIO pecypcy OnepaTopy i ONepaTopoM CMoXKUBay He MOXe KO-
pUCTYyBaTUCA MNOCNyraMy PyXOMOro 3B'A3KY, TEXHIYHI YMOBU HafjlaHHA TaKMX MOCYr OTPUMYIOTb
npaBoBe 3Ha4YeHHsA iICTOTHUX YMOB AOroBopY. Y pasi BiACyTHOCTi OCTaHHIX y JOrOBOPI BiH yBaXa-
€TbCA TAKNM, LLO HEe YKNaAeHNN.

61



AKTyanbHi NMTaHHA iHHOBaLiliHOro PO3BUTKY Ne 2 (2012)

Ha BaxKnmBicTb TEXHIYHNX YMOB YKa3sye i Tl GaKT, Lo onepaTop MOXe BiAMOBUTY B yKNaAeHHI
Jorosopy B pasi: (1) BigCyTHOCTi TEXHIYHOI MOXIMBOCTI HaAaHHA JOCTYNy O Mepexi onepaTopa
B 3a3HaUeHMX CMOXMBayem micuax; (2) BigCYyTHOCTi TEXHIYHOT MOXKNNBOCTI HalaHHA NOCNYT PyXO-
MOro (MOGiNbHOro) 3B8'A3KY, HEOOXiAHMX cnoxusauyy (n. 218) [2].

3 BUAiNEHOro HOMEPHOIO Pecypcy onepaTop 3B'A3KY NMPU3HAYAE KOPUCTYBaueBi MObINbHMX
Nocyr aBOHEHTCbKMIA HOMEP, L0 3aKPIMMoeTbea Ha SIM-kapri. [i moxHa posrnagaty sk maTepi-
anbHUN HOCIN iHbOopMaLii NPo abOHEHTa i fIK TEXHIYHUI NPUCTPIN, 3 4ONMOMOrOoI0 AKOro Mobinb-
HU TenedoH aboHeHTa 3'€AHYETLCA 3 MEPEXKetro onepaTopa 38'A3Ky. MNpy LboMy nuLle 3a HasAB-
HOCTi B MObinbHOMy TenedoHi SIM-KapTu BiH cTa€ abOHEHTCbKMM 00MaiHAHHAM | TaKUM YMHOM
BiIOyBa€eTbCA 10ro ifgeHTNdIKaLin.

SIM-kapTa i Mo6inbHUIN TenedoH — KiHLeBe 0b6naiHaHHsA, Npu3HavYeHe Ans 3abesnevyeHHsA go-
cTyny fo nocayr MmobinbHoro 38'A3Ky. Y 3akoHi YkpaiHu «[1po TenekomyHikauii» KiHueBe obnag-
HaHHA BM3HAYeHO AK OONafiHAHHSA, NpU3HayeHe Ans 3'€fHaHHA 3 MYHKTOM 3aKiHUEHHSA Tesleko-
MyHiKaLiiHOT MepeXxi 3 MeToto 3abe3neyeHHA fOCTyNy A0 TefleKoMyHiKaLinHnx nocnyr (cT. 1) [1].

Y)e HarosolwyBanoca Ha HeoOXifHOCTI €ANHOrO PO3yMiHHA MoGinbHOro TenedpoHy i SIM-
KapTw, BCTaB/IEHOI 10 HbOrO, OCKINbKY JlMiLLEe Y B TAKOMY TaHAeMi MOGiNbHUN TenedpoH nepeTso-
PIOETbCSA Ha KiHLeBe 06NlafjHaHHA NeBHOro onepaTopa MobiNIbHOro 3B'A3Ky, 34aTHe BUKOHYBATU
byHKLUIT 3'egHaHHA 3 NYHKTOM 3aKiHUeHHA TenleKoMyHiKaLinHOT Mepexki 3 MeToto 3abe3neyeHHs
[OCTYny [0 TeneKoMyHiKauinHmx nocnyr. Tomy, yknagaloum Aorosip Kynisni-npopaxy mMobinbHoO-
ro TenedoHy 3 ycTaHoBNeHHAM SIM-KapTy NeBHOro onepatopa 3B'A3Ky, BOAHOYAC YKNAAAETbCA i
[OroBip NPo HafiaHHA NocNyr MobiNbHOro 3B'A3KY.

[lo TMnoBMx 4OroBOpPIB MPO HaflaHHA MNOCNYT MOGINBHOMO 3B'A3KY HE BK/OYAOTbCA BiJOMOCTI
npo KiHueBe obnagHaHHA abOHEHTA, OCKINIbKM B 3aKOHOAABCTBI He nepeabaveHo 060B'sA3Ky one-
paTopiB 3B'A3KY BKa3yBaTu iHAMBIAYaNIbHi XapaKTepucTukm MobinbHux TenedoHis (Ha3By, Halme-
HyBaHHS BUPOOHUKA, iHAUBIZYANbHUIA CePiHMI HOMEP MOGINbHOro TepmiHana), Kpim Homepa
TenedoHy [3]. OTxe, LOrOBOPY LbOro BUAY He 3[iNCHI0Tb ifeHTndiKaLio KiHLeBoro obnagHaH-
HA.

OpfHak, ymoBa npo KiHueBe 0bnajHaHHA € iCTOTHO AJ1A 4OrOBOPY NPO HafaHHs Mocnyr
MOOGiNbHOro 3B'A3KY. 3 OrnAdy Ha Le B AOrOBOpPi MOBUHHI OyTU BKasaHi BiJOMOCTI, Wo ifeH-
TPIKYIOTb KiHLeBe obnagHaHHA aboHeHTa, — iHAMBIAYaNbHI XapaKTePUCTUKN MOGiNIbHOMO
TenedoHy: Ha3Ba, HallMeHYBaHHA BUPOOHUKA, iIHAMBIAYaNbHUN CEPINHUIN HOMepP MOGiNIbHOIO
TepmiHana.

MpoBeaeHUn UMBINbHO-MPABOBWI aHani3 BiAHOCKH LWWOAO HafaHHA Moc/yr MoOOGiNbHOro
3B'A3KY 103BONAE CHOPMYBATU MOMOMKEHHSA NMPO iICTOTHI YMOBU JOrOBOPY NPO HAafaHHA MOCnyr
MOGINIbHOrO 3B'A3KY, fIKe MPOMOHYETLCA 3aKPINUTU B 3aKOHi YKpaiHu «[1po pyxomMuii 3B'A30K» Yy
Takill pefakuii: 4OroBip NPo HagaHHA NOCAYr MOBINbHOMO 3B'A3KY MOBUHEH MICTUTY TaKi iCTOTHI
YMOBU:

npeameT JOroBopy i3 Nepesiikom KOHKPETHUX MOCAYT, WO HaJalTbCA abOHEHTY;

Tapund (TaprdHWIA NNaH), SKNMM BM3HaAYaloTbCA LiHa, MOPALOK i CTPOKM onnaTu;

abOHEHTCbKUI HOMeEp i3 BUAINEHOrO onepaTopy 3B'A3KY HOMEPHOIO pecypcy, 3aKkpinieHui
Ha SIM-KapTi;

BiZOMOCTI, Wo ineHTNIKyIOTb KiHLeBe 0bnagHaHHA aboHeHTa: Ha3Ba, HaiMeHYBaHHA BUPOO-
HUKa, iIHAVBIAYaNnbHWI CEPINHNIA HOMEP MOGINbHOrO TepMiHana.
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CYLLECTBEHHbIE YCJIOBUA JOTOBOPA OF OKA3AHUM YCJIYT COTOBOI CBA3U:
FPAYKJAHCKO-NMPABOBOW ACMEKT

KoxaH B. .

WccnepoBaHbl CyliecTBEHHbIE YCIIOBUA JOrOBOpa 06 OKasaHuy yCiyr COTOBOW CBA3U, onpea-
eneHo ux cogeprkaHue. NpoaHanusnpoBaHa JOrOBOPHaA MPaKTMKa KPYMHENLWNX OnepaTopos
COTOBOW CBA3M 1 Ha OCHOBAHUM 3TOrO NPeAJSIoKeHbl MONOXKEHWA MO YCOBEPLUEHCTBOBAHMIO Ael-
CTBYIOLLETO 3aKOHOZATENbCTBA 06 OKa3aHMA yCNyr COTOBOW CBA3N.

Knroueevie cnoea: cotoBas CBA3b, YCJyri COTOBOW CBA3Y, JOrOBOP 06 OKasaHUM ycnyr CcoTo-
BOW CBA3M, CYLLECTBEHHbIE YC/IOBYMA JOroBOpa 06 0OKasaHUM YCIyr COTOBOW CBA3M.

SUBSTANTIAL CONDITIONS OF THE CELLULAR SERVICE AGREEMENT: CIVIL LEGAL
ASPECT

Kokhan V.P.

Substantial conditions of the cellular service agreement have been investigated, their
maintenances have been determined. Contractual practice of the largest operators of cellular
has been analysed and the offers improving current cellular service legislation have been done.

Keywords: cellular, cellular service, cellular service agreement, substantial conditions of the
cellular service agreement.
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