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M. B. MILIIEHKO,

cTapiiuii Bukianad kadenpu ictopii Ta Teopii
JepkaBu 1 mpaBa YopHOMOPCHKOTO JIEPIKABHOTO
yHiBepcuteTy imeHi [letpa Morunm, 3m00yBay
kadeapu uBiIBHOTO MpaBa Ne2 HarioHanbHOTO
IOPUINYHOTO YHIBepcuTeTy imMeHi SlpociaBa My-
Jporo

BYMHEHHA ITPABOYHHIB HEITIOBHOJITHIMU OCOBAMUA
BE3 3I'O1 BATBKIB (YCUHOBJIIOBAYIB) UM ITIKJTYBAJIBHUKA

VY cTarTi NpoaHai3oBaHO yMOBH BH3HAHHS HEAIMCHUMU MIPABOYMHIB, BUMHEHUX HETTOBHOJITHIMM; YMOBH JIHCHOCTI
TaKUX MMPABOYMHIB, & TAKOK MOXKJIMBI HACIIIIKU BU3HAHHS 1X HEIHCHUMHU. ABTOPKOIO 3aIIPOIIOHOBAHO 3MiHH JI0 3aKOHO-

JTAaBCTBA y I1iHi cepi.

KoaiouoBi ciioBa: HEermoBHOMITHI 0co0H, 3rojia, NPAaBOYMHHM HETIOBHOJITHIX 0CI0, HEAIWCHICTh TPaBOYHHY, ITPABOBI

HACJIJIKM HEIIHCHOCTI TIPaBOYHHY.

IMocranoBka npo6aemu. IleBHuii yac y Hayri To-
YUIIACh JIUCKYCIsl IIOJI0 TPABOBOT MPUPOIIU IPABOYHHY,
BYMHEHOTO HETOBHOMITHIM 0€3 3roJi 3aKOHHUX Ipe/l-
CTaBHHKIB. 30KpeMa, BUCIOBIIOBATUCS TaKi MiJIXOAH
10710 KBamiikaril [uX MpaBOYMHIB, SIK HE3aBEPILECHI
abo Taxi, 1110 He BiOy/Hcs; MPocTo HeAlicHi (06e3 po3-
MEXKyBaHHs Ha HIKYEMHI Ta OCIIOPIOBaH1); HEAIHCHI 10
MOMEHTY CXBAJICHHSI 3aKOHHHMHU IPECTABHUKAMU; He-
IIHCHI, K 1 IPAaBOYMHH MAaJONITHIX, OJHAK IIPHUITYCKa-
JIOCH 1X TMEPETBOPECHHS Y AIMCHI ITPH MiATBEPIKESHHI [TUX
MPaBOYUHIB 3aKOHHUMH TpeacTaBHuKamu [1, ¢. 105—
106]. Takox MPaBOYMHKN HEMOBHOIITHIX PO3IVISIATHCH
SIK OCTIOPIOBaHI1 MpaBovmHU [2, ¢. 34; 3, ¢. 8;4,¢.79; 5,
c. 78], a okpeMi HayKOBIIi X MPaBOBY MPHUPOIY HE BU-
3HAYaJIN B3aralli, a JIUIIE BKa3yBaJIH, IKHM YHHOM BOHU
KBaTi(iKyIOTBCSl CyZOBOIO TIPakTHKOIO [ 1, ¢. 105-106].

He Bmarounch 10 MoJgeMIKH, BBAXKAEMO JTOTIUHHAM,
II0 TPABOYMHM HETIOBHOJIITHIX MOXKYTh OyTH OCHOpPEHi
BH3HAYEHUM K0JIoM 0¢i0. Tak, BiIOBiIHO 10 4. 2 cT. 222
LK Ykpainu npaBoYMHH, YKIaJCHI HETIOBHOMITHIMH 32
MeXKaMH 1X IUBIIBHOT A1€3aTHOCTI HANEXKAaTh 10 OCTIO-
PIOBaHUX MPABOUMHIB, OCKIIBKA MOXKYTh OyTH BU3HaHI
HEIMCHUMH 3a TTI030BOM 3aiHTepecoBaHoi ocobu [6]. o
LIbOr0 MOMEHTY TaKi MPaBOYMHU € TIHCHUMHU.

Merta crarTi — JeTaTbHUN PO3IIISLI Ta aHAJ3 YMOB
BH3HAHHS HENIHCHUMH TaKHX IIPABOYUHIB; YMOB, KOJIU
TaKi MMPaBOYMHM € JIHCHUMH, a TAKOXK OO0 MOMKITUBIX
HACJIIKIB BU3HAHHS iX HemicHUMU. J[1s1 mocsArHeHHs
i€ METH MTOCTABIICHO TaKi 3aBIaHHS: 1) BU3HAYMTH Ta
MIpoaHai3yBaTH YMOBH BH3HAHHS IPaBOYMHIB, BUMHE-
HUX HETIOBHOMITHIMH 0co0aMu Oe3 3rosiu 0aTbKiB (ycu-
HOBITIOBAYiB) UM IMKITyBaJIbHUKA HEJIICHUMU; 2) BU3HA-

YUTH Ta MPOAHai3yBaTH YMOBH BH3HAHHS BKa3aHUX
MPAaBOYMHIB JAiIMCHUMHU, 3) MpOaHaIi3yBaTH MPaBoBi Ha-
CJIIJIK BU3HAHHS TPABOYMHIB HEJlIHCHUMH.

O0’€KTOM 1IHOTO JTOCITIHKEHHS € CHCTEMA BiTHOCHH,
10 CKJIaJach IPU BUNHEHH] IPABOYHMHIB HEMTOBHOMITHI-
MU ocobamu 0e3 3rogu 0aThKiB (YCHMHOBIIOBAYiB) UM
mikiyBasibHUKA. [Ipeamerom pociimkeHHs € Oe3noce-
PEIHBO TPABOBE PErYNIOBAHHS BYMHEHHS MPABOYUHIB
HETMOBHOJIITHIMH 0co0aMu Oe3 3rou 0aThKiB (YCHHOB-
JIFOBAYiB) UM MIKJIyBaJbHUKA, BU3HAYCHHS YMOB iX Jii-
CHOCTI Ta NMPaBOBUX HACJIIKIB HETIHCHOCTI.

AHanxi3 ocTaHHix pociigkenb. OKpeMi acreKTH
BYMHEHHS NIPABOYMHIB HEMTOBHONITHIMHU 0€3 JI03BOIY
0aTbKiB (YCUHOBIIFOBAYIB) UM MIKITyBaJIbHUAKA PO3TIIsIa-
JIMCh TAKUMU BUeHUMH, K-TO: €. 1. Aunpees, O. B. T'yt-
HikoB, JI. I. Ky3uenona, C. B. Ocunosa, H. C. XaTHIOK,
@. C. Xeiidensp, . M. llleuenko, M. . llluminoa
Ta iH. OcobnmBa yBara y mpansx BKa3aHHX HAayKOBIIIB
AKICHTYETHCSl HA BU3HAHHI MIPABOYMHIB, BUMHEHUX HE-
ITOBHOJIITHIMHU 0€3 3rofu BKa3aHHUX OCi0, HEAIHCHUMH,
a TAaKOXK Ha OKPEMHUX MTUTaHHSX 3aCTOCYBAHHS IPABOBUX
HACJIJIKIB 0 TakuxX npaBouuHiB. OqHAK, HA XKalb,
y IOpUANYHIN JIiTepaTypi po3MIsAy YMOB HEIiHCHOCTI
MIPaBOYMHIB, BANHEHUX HEMOBHOJIITHIMU 0cobamu 6e3
3ronu 0aThKiB (YCHHOBJIIOBAYiB) UM IIKIyBaJbHHKA,
YMOB BH3HAHHS TaKUX MMPABOYHHIB JIHCHUMH Ta KOMII-
JICKCHOMY PO3IVISiII TIPABOBHMX HACIIKIB X HEMIMCHOCTI
HE MPHUIIICHO TOCTaTHBO yBarH.

Buxnaa ocHoBHoro marepiady. [lepmn 3a Bce pos-
IJISTHEMO ITiICTaBH, 38 HASSBHOCTI SIKUX TIPABOYNHH, BUH-
HEH1 HEMTOBHOJIITHIMY 32 MEXaMHU 1X HUBUILHOT i€31ar-
HOCTI, MOXXYTb BU3HABAaTHCh HEIMCHUMHU. 3T1IHO 3 HOP-
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MIIIEHKO M. B. BunHeHHsI IPaBOYHHIB HEMOBHOJIITHIMU oco0amu §e3 3rofu 0aTbKiB (YCHHOB/IIOBAYiB)...

Mamu K Vkpainu Takuii mpaBoYrH Moxe OyTH BH3HAHO
HEJICHUM Yy TaKMX BHUMAJKaxX: 1) BUXiJ HEMIOBHOJIT-
HBOIO 0C00010 32 MEXI IUBUILHOT 11€31aTHOCTI; 2) BiJI-
CYTHS ITOTIEPEJTHS 3ro/1a a00 HACTYITHE CXBaJICHHS 0aTh-
KiB (YCMHOBUTEIIB) YM MiKIyBaJbHUKIB HA BUMHEHHS
TaKOTO MPaBOYMHY; 3) MOJAHO 3asiBY 3aKOHHHX TPE/-
CTaBHMKIB JIO CyAy IIPO BU3HAHHS MMPABOYHHY HEJIii-
cHuM. [1pu 11bOMY 17T BU3HAHHS TPaBOYHHY HEIHCHUM
JIOCTaTHBO, 1100 JINIIIC OJHIEI0 CTOPOHOIO OYB HEMIOBHO-
JITHIN, KOTPUI BYMHUB ITPABOYHH, ITI0 BUXOAMUTH 33 MEXi
foro aie3naTHOCTI, 6e3 3rofu 0aTbKiB (YCHHOBHUTENIB) UM
MiKITyBaJbHHKIB, a IHIIIOK CTOPOHOI0 MOXe OyTH 0coba
TIOBHICTIO Ji€37aTHA (X04ua HE BUKITIOYA€THCS BUMHECHHS
MPaBOYMHY I TBOMA HEMOBHOMITHIMH, OJIMH 3 SIKUX BYH-
HUB 11 6e3 3ron 0aThKiB (YCHHOBHUTEINIB) UM MiKITyBallb-
HukiB) [1, c. 106-108].

Po3rstHeMo yMOBH J1j1si BU3HAHHS IPABOYHHY, BUH-
HEHOI'0 HEMMOBHOJITHIM 32 MEXaMU HOro [UBLIBHOL Jl€-
31aTHOCTI, HEIIWCHUM JIeTalbHIIIE.

[TpaBounH, BUNMHCHHUI HEMTOBHONITHIM 32 MEXaMHU
HOTO IMBIIBHOI I1€3JaTHOCTI, MOKHA BH3HATH HEIM-
CHUM JIAIIE Y TOMY pa3si, KOJH Oy/ie TOBEICHO, 110 TeH
«BUXIJT 32 M@XI1 JII€31aTHOCTI» OyIl0 311l ICHEHO, TOOTO
MIPABOYMH HE Mi/NAJIA€ TMiJT KOJO «I03BOJICHUX» MPaBO-
49uHiB, ependaveHux ct. 32 1K Vkpainu. Bapro akien-
TYBaTH yBary, 10 HEOBHONITHI MOXKYTh BUMHSTH IPaK-
TUYHO Oy/Jb-5IKi MPaBOYMHH, HA SIKI OTPUMAIH 3TOLY
0arbKiB (YCHHOBUTEIR) 200 MiKITyBaJbHUKA (OKPIM THX,
JUIS YMHHOCTI SIKUX moTpideH mie i a03Bia OOII abo
K HasIBHICTB CIICIIaJIbHOT TPABOCYO’ €KTHOCTI).

Jpyroro 3 miicTaB BU3HAHHS IIPABOYHHY, BUMHEHOTO
HETIOBHOJIITHIM 32 MEKaMH JI€3/1aTHOCTI, € BIICYTHICTh
3roiM 3aKOHHUX MPEICTABHUKIB HA BYMHEHHS TaKOTO
MpaBoYMHY (TIOMIEPEIHBOT 3ro/In 200 K MOJAITBIIIOTO HOTO
CXBaJICHHS HUMH). BapTo 3ayBakuTH, 110 IIUBIJIBHE 3a-
KOHOIaBCTBO BHOKPEMIIIOE HU3KY ITPABOUMHIB, SKi MO-
KyTh OyTH BU3HaHI HEIINHUMH Yepe3 BIJICYTHICTb 3TOJIH
TpeTiX 0ci0 Ha iX BUMHEHHs. YCIi Il IPaBOYMHH MAIOTh
OJIHY CHUIBHY O3HAKy: JUISI X IIHCHOCTI HEoOXigHa He
JIUIIIE BOJISI CTOPIH IIOTO MTPABOUMHY, aJie i BOJISI TPETIiX
0ci0, sIKi He € CTOPOHAMU IIPABOYHHY.

Came 32 11i€10 03HAKOIO MTPABOYMHH, 10 BYNHEH] O3
3rOJIM TPETIX 0Ci0, BIAPI3HAIOTHCS BiJl IHIIMX OCIOPIO-
BaHUX MPABOYMHIB, OCKUJILKY B HUX IMiJCTaBaMHU HEik-
CHOCTI € BIICYTHICTb 200 % MOPOKHU BOJIi CTOPiH IpaBo-
qHHY.

Bapto 3ayBakuTH, IO BUYEPITHOTO TEPEIIKY M-
cras A ocnoproBanHs npasounny LK Vkpainu ne
3akpimuiroe. OHAK aHaJi3 3aKOHOIaBYMX HOPM JIa€ 3MO-
Ty CTBEP/UKYBATH, 1110 OUTBINICTH IUX IMiJICTAB OB’ sI3aHi
3 BaJlaMH BOJIi ¢mMOpOHU PaBOYMHY (KypCHUB HaIll. —
M. M.). 30okpeMa, 0 HUX CJIIJ BiIHECTH MPABOYUHH,
BUMHCHI ]I BILTABOM MOMUJIKH, 0OMaHy, HaCHUJIbCTBA,

30iTy TSKKHX OOCTaBHH, 3JIOBMHUCHOT JJOMOBIICHOCTI
MIpeACTAaBHHUKA OJHI€T CTOPOHH 3 1HIIIOI0 CTOPOHOIO ITpa-
BounHY. Ha BiqMiHy Bia mepeniueHHX MPaBOYHHIB,
y MPaBOYMHAX, B SIKHMX IT1ICTABOIO iX HENIMCHOCTI € BiJl-
CYTHICTh 3aKOHOJaBYO 3aKPIIICHOI 3TON TPETiX 0ciO,
10 HE € CTOPOHOIO MPABOYHHY, BOJISI CTOPiH MPABOUMHY
He Mae Baj. Lle moB’s;3aH0 3 THM, 1110 B OKPEMHX KaTero-
piii 0ci0 BiJICYTHICTh MOBHOIIHHOT BOJII MependaueHo
3aKOHOM (30KpeMa, 11€ MaJIONiTHI Ta HEMOBHOMITHI 0CO-
Ou). BianoBiHO BOHM HE HAJIUICH] TTPaBOM OCITOPIOBaH-
Hsl [IPaBOYHHIB, SKi HUMHU yKiazaeHi. [IpaBom ocropro-
BaHH: NMPABOYMHIB MAJIONITHIX Ta HEMTOBHOMITHIX JiTeH
HaJiJIeH] iX 3aKOHHI MPEICTaBHUKH, K MOXYTh a00
9aCcTKOBO JIOTIOBHIOBATH iX BOJIIO, 200 K MOBHICTIO 3a-
MiIIfyBaTH CBOiX mifoniunux. [Ipu noBHOMY 3aMilieHHi —
3aKOHHHU MPEICTABHUK CaM BUMHSE TMPABOYMHH Bij
IMEHI MiIOMIYHOTO0, MPH YaCTKOBOMY — cama 0co0a, sKa
Ma€ HeAOCTATHICTh BOJI, aje It AINCHOCTI MPaBOYUHY
HeoOXi/{Ha 3rojia BU3HaYE€HOro KoJia ocio [7, ¢. 453-455].
HemoBHOmMITHS 5 0c00a HE Ma€ paBa OCHOPIOBATH BUH-
HEHHIA HEeIO K MPABOYHH 3 IIUX MiJICTaB, OCKIIbKHA HOTO
BOJISI B)KE BHSIBJICHA | BUPAXKCHA IIPH IEOMY KOPEKTHO,
HOpMallbHUM YHWHOM, 0e3 Oyab-sikux ii mopymeHs. [o-
pyleHa BoJsi Tiel ocoOu, sika MOBUHHA HaJaBaTH 3ro1y
Ha BYMHCHHSI NMPAaBOYMHIB HETIOBHOJITHIM, OCKUIbKH
(hakTHIHO BOHA HE BpaxoBaHa B3araii (00 He OTpHMaHa
fioro 3roza), a TOMy caMe BiH 1 Ma€ IPaBo OCHOPIOBATH
TaKi MPaBOYNHHU.

Po3zenso npoyedypu nadanus 3200u HA 8UUHEHHS
npasouuny HenoGHONIMHIM, 3YMOBIIOE GUHUKHEHHS YiN-
KOM NPAaBoMIpHO20 NUMAHHS W00 KOIA OCi0, SKI MAomy
npaso yro 3200y nadaéamu? BinxnosigHo a0 4. 1 cT. 222
LK Ykpainu npaBoumH, KM HETOBHOMITHS 0Cc00a BUH-
HUJIA 3a MeXaMH I LUBIIBHOI Jie3maTHOCTI 0€3 3roau
0arbKiB (YCUHOBJIFOBAYIB), MIKITyBaJIbHUKA, MOXE OyTH
3TOJIOM CXBAJICHUU HUMH Y TMOPSAKY, BCTAHOBICHOMY
ct. 221 UK Ykpainm.

dakrnyno ct. 222 1K Ykpainu nepenideHo ocio, ski
HAJAI0Th 3rO/1y Ha BUMHEHHS MIPABOYMHY HEMOBHOMNIT-
HBOIO 0CO00I0 (TToTepeiHI0 a00 K 3roJIOM CXBAIIOIOThH
BXKE BUMHEHHUHU npaBouuH). [IpoTe netanpHuii aHami3
HOPM IIUBUIBHOTO 3aKOHOJIABCTBA BUSIBUB PO301KHOCTI
y TIyMadeHHi nux ocib. Taxk, ct. 242 1K Ykpainn, sixa
periIaMeHTye MUTaHHS MPEICTABHUIITBA 32 3aKOHOM,
BHOKPEMITIOE cepe]l 3aKOHHUX MPEICTaBHUKIB HEMTOBHO-
JITHIX 0ci0 Takwx: 0aThKiB (YCHHOBIIOBAUIiB), a TAKOXK
3aKPIILTIOE HOPMY, 1110 3aKOHHHUM IPEICTABHUKOM y BH-
najKax, BCTAHOBJIEHUX 3aKOHOM, MOXke OyTH il iHua
ocoba (kypeu Hanr. — M. M.) [6]. Crartst 262 CK Ykpa-
THH 3aKpIIUTIOE TIpaBa cecTpH, Opara, MadyyxH, BiTINMa
Ta IHIIMX YJIEHIB ciM’1 Ha 3axucT aiTeil. Tak, 30kpema,
nepeadaueHo MpaBo BKa3aHUX 0Ci0 HAa CaMO3aXHUCT CBO-
X MaJIOJITHIX, HEMOBHOJITHIX OpaTiB, cecTep, MacuHKa,
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CYYACHI ITPABOBI JOCJILIKEHHSI

MaTIepKH, a TAKOXK IPaBO 3BEPHYTUCH 3 3aXHUCTOM iH-
TepeciB MAJIONITHIX YM HETIOBHOMITHIX 10 OPraHy OIiKH
Ta mikiyBaHHS a00 110 cyay 0e3 crieliabHUX Ha Te T0-
BHOBaXeHb [8]. LIst Te3a miATBepIKYETHCS W PIICHHSIM
VYKroposchbkoro MicbKpailoHHOTO Cyny 3akaprnarchbKoi
obmacri Bin 17.07.2015 p. mo cipasi Ne 308/18698/13-11
II0/10 BU3HAHHS HEAIMCHUM JOTOBOPY PO HaBUAHHS,
YKJIaJIeHOT0 MK BITYMMOM HETIOBHOJIITHBOTO Ta Y3KIO-
POACHKUM KOMEPLIITHUM TEeXHIKyMOM. baTbko HEMOBHO-
JITHBOTO TIO/IaB TI030B PO BU3HAHHS HEJIICHUM BKa3a-
HOTO IIPaBOYUHY, IIPOTE MIPABOYHH OYJI0 BUNHEHO Y MPHU-
CYTHOCTI MaTepi HEMOBHOJIITHBOTO, SIKa J1aJ1a CBOIO YCHY
3roJly Ha HOTo MiIMMCaHHs BITYMMOM BiJl IMEHI HETIOBHO-
JTHBHOTO. BiAMOBIISII0YM Y 33/10BOJIEHHI 1030BY (BU3HA-
HHIi IOTOBOPY HEIIMCHUM) CY/l, B OOTPYHTYBaHHS CBO€]
MO3UIIii, TAKOX 3aCTOCYBaB HOPMH IPHUMITKH 2 OCIIO-
PIOBAHOTO JIOTOBOPY, I€ 3a3HAYCHO, 110 32 (hi3UUHY 0CO-
0Oy, sika He Ma€ MOBHOT IIUBUILHOT J1€3IaTHOCTI, IOTOBIP
MIIHCYFOTH 11 0aThKU a00 iKWt 3aKOHHI NPEOCMAasHUKU
(xypcus Ham. — M. M.) [9]. Cyn BU3HAB 1ieil paBOYUH
TaKUM, 110 CXBaJICHUH O0aTbKaMH, OCKITBKY IPOTSITroM |
MICSIIS 3 JTHSL HOTO YKITaaHHsI (a caMe B Il IeHb MaTH
HETOBHOJIITHHOTO JIi3HATACH PO HOT0 BUMHEHHS) BOHH
HE 3asBHJIN MPETEH31il MpeacTaBHUKAM TEXHIKyMY —
B mopsiaky crarent 222 ta 221 1K Ykpainu. 3rona x Ha
BUMHCHHSI [IPABOYHMHIB HETIOBHOIIITHEOMY HAIA€THCS TUM
i3 0aThKiB, 3 KUM BiH IPOXHBAE (IIPOXKHUBAB HA MOMECHT
BUMHEHHS TpaBounHy). PopMa 5K HalaHHS 3TON 3aKO-
HOJIaBYO HE pPerIaMeHTOBaHA. BBaskaeMo pillieHHs Cyy
3aKOHHHMM Ta OOIPYHTOBaHUM.

[Ipote BapTo jAeTaibHINIE TPOAHATI3YBATH, a YH
€ B3araii 0aTbku (YCHHOBUTEINI) YU MiKIyBaJbHUK 3a-
KOHHHM MPEICTABHUKOM HETIOBHOITHBOTO, BUXOISUH 13
PO3yMiHHS MIPEJCTABHUIITBA Yy NOKTPUHI UBIIHHOTO
mpaBa. Crarrs 237 LK Ykpainu 10cuTh JA€TalbHO BU-
3HaYa€ MOHATTA Ta MiJICTAaBU MpeACTaBHUIITBA. Tak, 30-
Kpema, BiamoBigHo 10 4. 1 ct. 237 11K Ykpainu npen-
CTaBHUITBOM € IIPABOBIIHOIICHHS, B SIKOMY OJHA CTO-
poHa (IpeacTaBHUK) 3000B’s13aHa a00 Mae MPaBoO BUU-
HUTH TIPABOYMH Bijl iIMEHI Ipyroi CTOPOHH, SIKy BOHA
npeactasisie [6]. [Ipu npoMy XapaKTepHOIO PHCOIO MpeI-
CTaBHUIITBA € T€, 10 II¢ BYNHCHHS IPESICTABHUKOM [Iiif
BiJl IMEHI MPUHIIMIIANA, B HOTO IHTEpecax Ta 3a paxyHOK
npuHImnana. J{isubHICTB Bijl IMEHI PUHIIMIIATA O3HAYAE
Te, UI0 MPEACTABHUK NOGHICNIO 3AMiUy€e IOPUTUIHY
0COOUCTICTh MPHUHITUIIANA TiJl YaC BUKOHAHHS CBOIX
000B’SI3KIB 3 MPEICTABHUIITBA OCTAHHBOTO (KYpCHB
Hamt. — M. M.). Orxe, BUHUKA€E MUTAHHS, SIKUM YAHOM
MOKe OyTH 3aKOHHE TPE/ICTABHUIITBO y HEMTOBHOJIITHIX
IIO/I0 BYMHEHHS HUMH TIPABOYUHIB, SKIO BOHU BiJIIO-
BiJIHO /0 HOPM LIMBUILHOTO 3aKOHOAABCTBA BYMHSIOTh
MPAaBOYMHU CaMOCTIHHO, a I0JI0 BYNHEHHS OKPEMHUX
BH/IIB MPABOYMHIB — HEOOXIHA 3rojia 0aThKiB (yCHHO-

BUTEITIB) UM MIKJIYBaJbHUKA, a y TIepeI0aueHIX 3aKOHOM
BHUIIAJIKaX JJIsl YMHHOCTI TPABOYHMHIB BUMATra€ThCs J03BLI
OpTaHiB OMIKH Ta MiKITyBaHHS.

TpaauiiiiHo y JOKTPHHI IMBUIBHOTO MpaBa BUJII-
JISTFOTHCS TaK1 BUM TPEICTABHHUIITBA (3aJI€KHO BiJT HOTO
mizcTaB): 10OPOBIJIbHE MPEACTABHUIITBO; MPEICTABHU-
IITBO «3a 3aKOHOM); MPEJICTABHUIITBO «3a MPHU3HAYCH-
HIAMY.

[IpencTaBHUITBO 32 3aKOHOM € PiI3HOBUAOM Ipe-
CTaBHMIITBA, ITIJICTABOFO BUHUKHECHHS SIKOTO, Ha BIIMIHY
BiJl TOOPOBLIBHOTO MPEACTABHUIITBA, BUCTYIIA€ HE BOJIS
0co0u, Ky MPECTaBIsIOTh, a BKa3aH1 Y 3aKOHI FOPHIHY-
Hi (baktH. Tak, 3aKOHHE MPEICTABHAIITBO OaThKIB 3aCHO-
BYEThCS Ha MO3UTUBHOMY IOPUIUIHOMY (PaKTi MOXO-
JOKEHHS JIiTeH Bij 0aTbKiB, HEIOCATHEHHSI IMTHHOIO BIKY,
3 SIKOI'O HaJIa€THCSI MOYKIIMBICTH CAMOCTIMHOTO 341MCHEH-
HS [IMBUIBHUX IPaB, a TAKOXK HA BIAMOBIIHUX HOpMax
3aKOHY. XapaKTepHOI PUCOI0 MPEICTABHUIITBA 3a 3a-
KOHOM € TaKOK BUHUKHEHHS BiATIOBIIHMX ITOBHOBAKEHD
y IIPEICTABHUKIB HE3aJICXKHO BiJT iX BOJIi. BoJist iux ociod
MOXK€e TIOJIATaTH y HaJlaHH1 3r0/IM Ha MPU3HAYECHHS OIi-
KyHOM, BOJICBHSIBIICHHI Y BHIJISII TTOJIAHHS JIO CY/y 3a-
SIBU TIPO YCUHOBJICHHS, MPOTE caMi MPeICTaBHUIIBKI
[IOBHOBa)KEHHSI BUHUKAIOTH 34 HAsIBHOCTI BIAIIOBIIHUX
IOPUINYHUX (DAKTIB aBTOMATHYHO. SIK CIIpaBeUIMBO 3a-
yBaxye €. O. PsiOOKOHB, BUKIIMKAE CYMHIB OXOTUICHHSI
OJTHIEI0 HOPMOIO MPEICTABHUIITBA OaThbKaMHU 1 MaJIOJIT-
HiX, 1 HETIOBHOMITHIX JiTei. CripaBa y TOMY, 10 00CsT
MPEJCTABHUIILKAX TOBHOBaXEHD 0AThKIB MO0 MaJo-
TITHIX JITeH, 1 11010 HEMOBHOMITHIX iTEH BiPi3HIETh-
s IOKOPiHHO. SIKIIO IHTEPECH MAJIOITHIX OAThKU MPe/-
CTaBJISIOTH Y TOBHOMY 00CS31 1 BUMHSFOTH BiJ 1X IMEHi
1 B IX iHTepecax yci NpaBOUMHHU, KPiM IpiOHUX MOOYTO-
BUX Ta THX, SKi CIIPSIMOBaHI Ha 3/[IICHEHHS 0COOMCTHX
HEMailHOBHX TpaB Ha pe3yJbTaTH IHTECICKTYaJIbHOI,
TBOpuoi AismebHOCTI (cT. 31 LIK Ykpainu), To HenmoBHO-
JITHI YKJIaIal0Th TIPaBOYMHU Bijg cBOTO iMeHi. barbku
HEMOBHOJITHIX HE YKJIaIalTh MPABOYMHH Bij iIMEHI
CBOIX HETMOBHOJITHIX JITeH, a JIWIIE Jat0Th 3Ty Ha iX
VKJIQJICHHS. [HIMUMU CJI0BaMu, NMPH 3M1HMCHEHHI TaKuX
MPABOYMHIB BiJICYTHs O3HaKa yKJaJCHHS MPaBOYHHIB
OJTHIEI0 CTOPOHOIO Bij iMeHi apyroi ctoponu (ct. 237
LK) [10]. JIuure B okpeMux BUIIAAKaX, BA3HAYCHUX 3a-
KOHOM, MOXKHA CTBEP/DKYBATH PO TE, 10 OAThKH, YCH-
HOBJIIOBAY1 BUCTYMAIOTh 3aKOHHUMH IMPEICTaBHUKAMHU
HenoBHOITHIX. Tak, 3rijgHo 3 4. 2 ¢T. 29 LII1K HernoBHO-
JITHI MOXXYTh OCOOUCTO 3/IIHCHIOBATH LIUBIJIBHI MpoIIe-
CyasbHi IIpaBa Ta BUKOHYBATH CBOI 00OB’S3KHU B Cy/i
y cIIpaBax, M0 BUHUKAIOThH 3 BIIHOCHH, Y KX BOHH
0COOHMCTO OEPYTh YUaCTh, SKIIO 1HIIEC HE BCTAHOBJICHO
3aKOHOM. B O0CTaHHBOMY BHIAJKy CYJl MOXKE 3ay4YUTH
JIO YYacCTi y CrpaBi 3aKOHHOTO MPe/ICTAaBHUKA HEITOBHO-
JITHBOI 0cOOH. TakuM YMHOM, TOHATTS «3aKOHHUH Tpe-
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CTaBHHUK» MOXE 3aCTOCOBYBATUCH JI0 OATHKIB, YCHHOB-
JI0BAyYiB YW MIKJIyBaJbHUKa HEMOBHOJITHBOI ocoOu
nie yMoBHO. Taka oco0a HatisieHa HU3KOK 000B’s3KiB
Ta MpaB 100 BUXOBAHHS JUTUHU, 1i yTPUMaHHS TOILO,
MIPOTE HE € MPEICTAaBHUKOM, HE YKJIaJ1a€ BiJ IMEHI IUTH-
HU [IPaBOYMHHU. Y JAHOMY BHUIIAJIKy MOXKHA MPOBECTH
aHAJIOTIIO 3 MIKITyBaJIbHUKAMH, SIKI TPU3HAYAIOTHCS He-
IMOBHOJITHIM 0co0aM, sIKi mo30aBjicHI 0aTbKiBCHKOTO
niknyBaHHs. Ciiji BiI3HAYUTH, IO MiKJIYBaJlbHUK HE
Ha3BaHMH JaHOIO CTATTEIO Cepel MPEICTaBHUKIB 3a 3a-
KOHOM.

Came TOMy MIPOTMIOHYEMO 8HeCHU IONOBIOHI 3MIHU
0o cm. 242 I[K Ykpainu ma euxaacmu u. 1 cm. 242 [[IK
Ykpainu y maxii pedaxyii: «barbku (ycHHOBIIOBa-
9i) € 3aKOHHUMH IIPEJICTABHUKAMHU CBOiX MaJIOJITHIX
iTeny.

CyniepewInBUM IPH MPABO3aCTOCYBAHHI € MTUTAHHS,
MIPOTSITOM SIKOTO CTPOKY OaThKH (yCHHOBIIIOBAY1) UM TIi-
KITyBaJIbHUK HETIOBHOJIITHROTO MTOBHHHI JII3HATHCH TIPO
BUYMHCHHUU HEMOBHOIITHIM IPABOYMH 332 MEKaMH HOTo
nUBUIBHOIL JiesnaTHoCTi. [IpoTsrom 1 wmicsus 3 gatw,
KOJIM BOHH JII3HAJIMCh, BOHU ITOBHHHI ITOJIATH MTPETEH3110
1HILH CTOPOHI, SIKIIO HE CXBAJIIOIOTh IIPABOYMH. A CKiJIb-
KM BIJIBOJIUTHCS Yacy Ha Te, 00 Ai3HATUCH PO MPaBo-
quH? YU el cTpok 00MEeXY€EThCS YaCOBUMHU paMKaMH?
CyznoBa mpakTHKa e IUISIXOM HaJIaHHS BU3HAYCHUM
3aKOHOM 0Cc00aM IpaBa (PaKTUIHO y Oy/Ib-SIKU MOMEHT
MIOIaTH TT030B IIO/I0 BH3HAHHS MPaBOYNHY HENIHCHNM,
OCKUTBKH JTOKa3yBaHHs (DakTy X 00i3HAHOCTI MI0JI0 BUH-
HEHOTO MPaBOYHMHY € JOCUTh IpodieMarnyauM. Hanpu-
KJIaJ, cyaoM Oyj0 BU3HAHO HEIIMCHUM JOTOBIp MPO
MiZrOTOBKY CHEIiaicTa, skuii OyB ykiaaaeHui Mixk BAT
«3anopi3pkuil MeTanypriifHuil kKom6iHaT “3amopix-
CTaJb”» Ta HEMOBHOJITHIM cHHOM To3uBava [11]. TIpo
el OTOBip OaThKU HEMTOBHOITHHOTO JTi3HAIHCH JIHIIE
yepe3 10 (!) pokiB, 60 HEMOBHOJITHIM MPUXOBAB IEH
¢axt. Ha MOMEHT yKiTaaHHs 3ralaHoTO TIPABOYNHY He-
MOBHOMITHS 0coba Mana 17 pokiB 4 micsii Ta 1 1eHb,
TOOTO HE BOJOiJIa MOBHOK IUBLIBHOIO JII€3AATHICTIO.
baTbky HEMOBHOIITHLOTO 3a3HAYMIIN Y CYIIOBOMY 3aci-
JIaHHI, 0 HE CXBAIIOIOTH i HE CXBAJIOBAJIN BUNHCHUIH
HUM npaBouuH. Yepes 10 pokiB, KoMK BOHM J[I3HAIUCH
PO HOro BUMHEHHS, BOHM HAIPaBHWJIW 1HINIA CTOPOHI
MPETEH31I0 MO0 BU3HAHHS JJOTOBOPY MPO MIATOTOBKY
crierianicTa HeAlMCHUM uepe3 HOro HecXBaJeHHs 0aTh-
KaMH HETIOBHOJIITHLOT 0co0u. Binmosina4 Ha mpeTeH3iro
BIiJITIOBIB, 1110 HUM YMOBH JIOTOBOPY BUKOHAHI TIOBHICTIO,
a 'y CBOIO Uepry HEMOBHOJITHIHN BiIMOBIHO JI0 yKJIae-
HOTO JIOTOBOPY 3000B’s3y€Thcs Biamkoayatu BAT
“3amopixkcTais”’» y MOBHOMY 00Cs3i 3 ypaxXyBaHHIM
BiJICOTKY iH(IIALIT AOTUIATY 10 JepKaBHOI CTUTIEH I 3a
BECH Yac 11 BUIUIATH, a TAKOX OIUIATY 3a MPOKUBAHHS
y TYPTOXUTKY Y pa3i po3ipBaHHS TPYIOBOTO JOTOBOPY

3a BJIACHUM OakaHHSIM a00 3a MOPYIIEHHS TPYAOBOL
JUICIMILIIHM JT0 3aKIHYCHHS TepMiHa il TPYIOBOIo J0-
roBopy. [IpoTe BiAMOBITHO 10 BUMOT IIUBIIBHOTO 3aKO-
HOJIaBCTBa 11eH MPaBOYMH OyB HEIIWCHUM 3 JIHS HOTO
YKJIaIeHHs y 3B’S3Ky 3 THM, IO BiICYTHE CXBaJCHHS
Oarbkamu (SIK 1 TIOTIEpEIHS 3rojla Ha BUMHEHHS I[bOTO
paBo4nHy). ToMy MOJIOKEHHS IIHOTO JTOTOBOPY HE 3a-
CTOCOBYIOThCS. [IpoTe BHKIIMKAEe 3HAYHI CyMHIBHU TOM
(bakT, 10 OaTbKKM HE 3HAJIM MPO BYMHEHHS MPABOUUHY
mpotsiroM ax 10 pokiB. BBaxkaemo, 1m0 cymy norpioHo
OyJ0 IeTajbHilIe JOCTIIUTH [Ie TUTAHHS.

BapTo nie pa3 akueHTyBaTu yBary, 1o MpaBOYKHH,
BUMHEHI HECITOBHOITHIMH, 33 MEKaMU 1X IUBIILHOT Ji€-
3[IaTHOCTI € OCTIOpIOBaHUMH. [1J1s1 TOTO, II00 BU3HATH iX
HENIWCHICTh 3aiHTEepecoBaHiil 0001 HEOOX1IHO MONaTH
10 cyny. Y IbOMY KOHTEKCTI BaKJIMBHM MOMEHTOM
y IPaKTHIIi TPaBO3aCTOCYBAHHS € 3’ sICyBaHHS Yacy, KOJIH
npe siBJIeHa YCHA MPETEH31s 010 HECXBAJICHHS [TPaBO-
YHHY, BINHEHOTO HETTOBHOJITHROIO 0CO00I0 32 MEKAMHU
I IMBIILHOT Ji€31aTHOCTI, O€3 3roay HOBHOBaXXHUX 0CI0.
JlocuTh MOKa30BUM Y IIbOMY KOHTEKCTI € PIllIeHHS Ta
yxBanu cyniB. Tak, pinmreHHsiM TapariaHnchbkoro paioH-
Horo cyry KuiBcpkoi obmacti o cripasi Ne 1025/4839/12
BiJ 25.12.2012 p. 3a10BOJIGHO YAaCTKOBO MO30B OATHKiB
HEIMOBHOJITHLOI 0COOH 111010 BU3HAHHS HEIIHCHUM J10-
TOBOPY KYMiBJi-MIPoaxKy MoToposiepa Ha cymy 6000 rpH
3 TUX MIiJCTaB, MO Lel nmpaBounH Oyio ykiaaeHo 0e3
BiJjoMa 0aThKiB, IX HOTapiajbHO IMOCBIAYEHOI 3rO/U Ta
JO3BOJIY OITIKH Ta IMIKIyBaHH:I. 3aKOHOJABCTBOM (4. 2
cT. 32 UK VYkpainu) BCTaHOBJIEHO TaKi BUMOTH, K
00O0B’SI3KOBI YMOBH JUUIsl BUNHCHHS TIPABOYHHIB 3 TPaH-
CHIOPTHUMHU 3aco0amu. [1Ipu nboMy BiJIOBITaY, 3amepe-
YYIOUU TIPOTH MO30BY, HOCHIIaBCs Ha HopMy cT. 222 [IK
VYkpainu, Kot TependadeHo, o MpaBovYHH, SIKUH He-
HOBHOJIITHS 0c00a BYMHMIA 34 MEXaMU 11 LIUBUILHOL
J€31aTHOCTI 63 3roI1 3aKOHHHX MTPECTaBHUKIB, MOXKE
OyTH 3roJIoM HAUMHU CXBaJICHHH y mopsaky ct. 221 1K
Vkpainu. CyJ10M BCTaHOBJICHO TOW (aKT, 110 OAThKH He-
MIOBHOJIITHBOTO OyH 00i3HAaHI PO BUMHEHUIT HUM IIpa-
BOYHH, IPOTSITOM MICSIIS 3 THS, KOTH BOHHU Ji3HAJINCH
PO WOTO BUMHEHHS HE 3BEPHYJIHCH 13 MPETEH3I€I0 J10
BIJINIOBi/Ia4a, 1 10 TOTO K CHPHUSIIA PEMOHTY I[bOI'0 MOTO-
ponepa. [IpaBrIIbHOTO BUCHOBKY JIMIIOB CYI, IO 3ro/a
3aKOHHHX IPEICTaBHUKIB MOXe OyTH BHpa)XeHa SIK J0,
Tax 1 Micysi BUNHEHHSI IPaBOUMHY HEMOBHOMITHIM. [Ipo-
Te aHami3 3micTy 4. 2 ct. 32 LIK Ykpainu no3Bosise 3po-
OWTH BHCHOBOK, III0 3101 3aKOHHUX IIPEICTABHUKIB IIPH
BYMHEHHI IPAaBOYHHY I110JI0 TPAHCIIOPTHUX 3aCO0IB MO-
BHHHA HAJ[ABaTHUCh JI0 BAMHEHHS TAKOTO MPABOYHHY
1 BOHAa TTOBMHHA OyTH HOTapiaJIbHO MOCBimueHor0. [0
TOTO K IPU BYNHECHHI IPABOYHHIB MO0 TPAHCIIOPTHUX
3ac00iB HETIOBHOJIITHIMHA HEOOX1THO I1Ie OTPUMATH JIO-
3BLI OpraHy OMIKHU Ta MIKITyBaHHS, SIKHH TeX MOTPIOHO
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OTpPUMATH A0 BUYMHEHHS TaKOTO MpaBounHy. A cT. 224
LK Ykpainu nependadeHo, 1110 NpaBOYMHU, BUNHEH] 03
JTIO3BOJIY OpraHy OITIKM Ta MiKJIyBaHHS, € HIKIEMHHUMHU.
Came ToMy BKa3aHUWH MPABOYHH CYIy MOTPIOHO OYyII0
BU3HABATH HIKYEMHHUM Ta 3aCTOCOBYBATH HACIIJIKH He-
JIMCHOCTI TPaBOYMHIB (Y JAHOMY BHIIQJIKy — IBOCTOPOH-
HIO PECTHUTYIIIO Ta Bi/INIKOyBaHHS 30MTKIB y pa3i Ha-
SIBHOCTI JIOKA31B MO0 TX CIPUYWHEHHS).

Bapro HacamkiHenb 3ayBaXKUTH, 1110 Ha BIAMIHY Bij
MAaJIOJITHIX HEMTOBHOJIITHI 0COOM HECYTh IUBUILHY BiJI-
MOBIAABHICTh caMOCTiiHO. Tak, BiAMOBIIHO A0 4. 3
cT. 222 K VYkpainu gxmo odoma cTOpoHAMU HeJii-
CHOT'O TIPAaBOYMHY € HEIMOBHOJITHI 0COOM, TO KOXKHA
3 HUX 3000B’s13aHa MOBEPHYTHU JIPYTiil CTOPOHI yce
oJiepXKaHe HEro 3a MM IPAaBOYMHOM y HaTypi. Y pasi
HEMOJKJIMBOCTI TIOBEPHEHHS OJICPYKAHOTO B HATYPI BiJ-

IIKOZIOBYETHCSI HOTO BapTICTh 3a IIHAMM, SIKi ICHYIOTb
Ha MOMEHT BiJIIKOAYBaHHs. SIKIIO Y HEITOBHONITHBOL
0Cco0U BiZICYTHI KOIITH, TOCTATHI JIJIs BIIIIKOYBaHHS,
Oarbky (yCHHOBITIOBaY1) a00 MIKITyBaJIbHUK 3000B’sA3aHi
Bi/IIIKOAYBATH 3aBIaHi 30UTKH, SIKIIO BOHU CBOEIO BHUH-
HOIO TIOBEJIIHKOKO CIIPHUSIN BUNHEHHIO MTPABOYMHY a00
BTpari MaiiHa, sike OyJIO MPEJMETOM MMPABOYNHY

BucnoBku. OHOBJICHUI GopMaT HUBUTEHOTO 3aKO0-
HOJIaBCTBa, 0€3yMOBHO, NOTpedye cxBaseHHs. [Ipote
BapTO PO3YMITH, 110 OKpEMi HOPMH BCe IIIe HE BUIHCAHI
JOCHUTB YiTKO Ta OHO3HAYHO, i IO TOTO K JESKi MUTAHHS
HOTPeOyI0Th KOHIIENTYaJIBHOTO, a HE TUIBKH 3aKOHO/IaB-
goro nepensiay. Came TOMY BBa)KaeEMO HEOOXITHUM
1 HaJ1aJIi BHOCUTH BIAMOBIAHI 3MiHM 10 HOpM L{UBiNTBHO-
To KOJIEKCY YKpaiHH 3 METOIO MPHUBEICHHS HOro y Bif-
MOBIIHICTH JIO peatiii ChOTOICHHS.
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M. B. MUIIIEHKO

CTapIIni mpernojasaTenb Kadeapsl HCTOPHH U TEOPHH TOCYAapCTBa U MpaBa YepHOMOpPCKOTO

TOCYAapCTBCHHOTO YHUBCPCUTCTA UMCHHU HeTpa MOI‘I/IJ'ILI, COHMCKATECJIb Kaq)ez[pm rpaxKaaHCKOTo IpaBa Ne2

HanuonanbHOTO I0pHIMUECKOr0 yHUBEpCUTEeTa UMeHH SIpocnasa Myzaporo

COBEPHIEHME CAEJOK HECOBEPHIEHHOJIETHUMMU JIMIHAMMU BE3 COITIACHUSA
POJAMTEJEHA (YCHBIHOBUTEJIEN) WU TONTEYUTEJSA

B cratee TIpOaHAJIN3UPOBAHBI YCIOBUA IIPU3HAHUA HEICHCTBUTEILHBIMK CEJIOK, COBEPIICHHBIX HECOBEPIIECHHOJIECT-

HUMMU; yCJIOBHUS IleﬁCTBPITeJ'ILHOCTPI TaKUX CACJIOK, a TAKKE BO3SMOKHBIC ITOCIICACTBUA TPU3HAHUS NX HeﬂCﬁCTBHTCHLHBIMH.
ABTOpOM MPEAJIOKECHbI UBMCHCHUS K 3dKOHOAATCIILCTBY B JTOH cq)epe.

CI

KnaroueBble ci1oBa: HECOBCPIICHHOJICTHUEC JIMIA, COMIIACUC, CACIIKM HECOBCPIICHHOJICTHUX JINLI, HCHGﬁCTBHTeHLHOCTL
CJIKU, ITPABOBLIC MOCIICACTBUA HeﬂCﬁCTBHTeHLHOCTI/I CICIIKH.

M. V. MISHCHENKO

Senior Lecturer of Department of History and Theory of State and Law of Petro Mohyla
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FEASANCE OF TRANSACTIONS MINOR PERSONS WITHOUT CONSENT OF PARENTS
(ADOPTERS) OR TRUSTEE

Problem setting. The article is detailed consideration and analysis of terms of confession invalid such transactions;

terms, when such transactions is actual, and also in relation to the possible consequences of confession of them invalid.

qu

Analysis of resent researches and publications. The following scientists were engaged in research of the specified
estion: Andreev E. P., Gutnikov O. V., Kuznecova L. G., Osipova S. V., KhatnyuK N. S., Kheyfec F. S., Shevchenko

Ya. M. Shiminova M. Ya.

ou

Article’s main body. First of all, it follows to consider grounds, at presence of what transactions, perfect minor
tside them civil capability, can be acknowledged invalid. In obedience to the norms of CC of Ukraine such transactions

it can be acknowledged invalid in such cases: 1) an output a minor person is outside a civil capability; 2) a previous consent

or
of

next approval of parents (adopters) or trustees absents to the feasance of such transactions; 3) handed in an application
legal representatives in a court about confession of transactions invalid.
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A civil legislation selects the row of transactions, which can be acknowledged invalid for lack of consent of the third
persons to their feasance. These transactions have all one general sign: for their reality not only will of sides of this
transactions but also will of the third persons which are not the sides of transactions is needed.

Exactly on this sign legal transactions that is perfect without the consent of the third persons differ from other contested
legal transactions, as in them the grounds of unreality are absence or vices of will of parties of legal transaction.

It costs to notice that the exhaustive list of grounds for challenging of legal transaction of CC of Ukraine does not
fasten.

Conclusions and prospects for the development. The renewed format of civil legislation, undoubtedly, needs
approval. However it costs to understand that separate norms still are not written clearly enough and simply, and besides
some questions need conceptual, but not only legislative revision. For this reason consider it necessary in future to bring
in corresponding changes to the norms of the Civil code of Ukraine with the aim of bringing him over in accordance with
realities of present time.

Key words: minor persons, consent, transactions of minor persons, ineffectiveness of transaction, law consequences
of ineffectiveness of transaction.
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