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KaHJIUJAT IOPUIUIHUX HAyK, TOIEHT Kadeapu
TPYAOBOTO TpaBa Ta MpaBa COIiaIbHOTO 3a0e3-
niedyeHHst KHTBChKOTO HaIliOHAJILHOTO YHIBEPCHTE-
Ty imeni Tapaca llleBuenka

ITPABO HA BIAITIOYUHOK Y CUCTEMI ITPAB JIFOAUHHA

VY cTarTi po3nIAHYTO MATAaHHS BH3HAYEHHS MICIA ITpaBa Ha BIAMIOYMHOK y CHCTeMI mpaB JonuHu. [IpoanamizoBaHo
TIOJIOKEHHSI 3arajbHOI Teopii MpaBa, JOKTPUHHU TPYAOBOTO IPaBa, AIF0YOTO Ta MPOEKTHOTO 3aKOHOAABCTBA MPO IPALI0
VYkpaiau. OOrpyHTOBaHO BUCHOBOK IIPO Te€, IO MPAaBO Ha BIATIOYMHOK € MPUPOTHUM MpaBoM toanHu. CHopMyar0BaHO
MPOITO3UIii 070 BAOCKOHAIeHHS Komekcy 3akoHIB Mpo mparmro YKpaiHu Ta mpoekTy TpyaoBOro KOAEKCy YKpaiHu
B YAaCTHHI 3a0e3MeUeHH peai3allil mpamiBHUKOM TIpaBa Ha BiAIOYMHOK.

Ki11040Bi ci10Ba: mpaBo Ha BiINOYWHOK, TPUPOAHI IIpaBa JIIOIUHI, TOPYIICHHS MIPaBa Ha BiIMOYHHOK.

Beryn. [Ipenmerom auckyciit TpuBaiuii 4ac BU-
CTYNAIOTh NMUTAHHS BU3HAYCHHS Ta Kiacudikamii mpas
mronuHA. [IpaBo Ha mparfo B 6araTb0X HAyKOBUX JDKE-
penax kBai(iKyeThCs SIK MIPABO JTIOJUHH APYroro mo-
KouiHHA [1, c. 285; 5]. ¥V cremianbHAX HAYKOBHX POOO-
Tax, IPUCBIYCHHUX JOCIIKCHHIO TPYIOBHUX MpaB,
OOTPYHTOBAHO MO3HIIIIO MPO Te, M0 MPABO HA MPAIlto
HAJISKUTH 10 MIPUPOIHUX, HEBIJl'€MHUX MPAB MEPIIOTO
MOKOIiHHA [2, ¢. 13]. AHanoriyHa mo3uiiiss MiCTUTHCS
it y pimennsx Koncturyniitnoro Cyay Ykpainu. Taxk,
y 1. 6.1.1 Pimrenns Koncruryuitinoro Cyny Ykpainu Bij
29.01.2008 p. Ne2-pn/2008 3a3HadaeThes, M0 MPABO
3apo0JIATH cO01 Ha JKUTTS € HEBiJl'€EMHUM BiJI IIpaBa Ha
came JKUTTS, OCKITBKU OCTaHHE € PeaTbHUM JIUIIE TOIi,
KOJIM MaTepianbHo 3abe3neueHe. [IpaBo Ha mpairio 3a-
KJIaJIeHo B caMili JirofchKil npupoi. Moro mMae koxkHa
JIOAMHA, BOHO € HEBiAUyKyBaHHM [3]. V ToH ke 4ac
MIPaBO Ha BIAMOYMHOK 5K Y 3aTalbHOTCOPETHYHHX, TaK
1y cremianbHuX JTOCTKEHHIX TPaJUIIifHO BiTHOCITh
IO TIpaB PyToro MOKOMiHHA [2, ¢. 12; 4; 12, ¢. 180].

BBaxkaeMo 1O3WMIIiFO IOI0 MICIS MpaBa Ha BiATO-
YHHOK Yy CHUCTEeMI NpaB JIIOJUHH JAUCKYCIHHOIO, 10 T0-
TpeOy€e yTOUHEHHS.

IHocranoBKa 3aBaaHHsA. MeTOXO L€l CTaTTI € 1o-
CTAaHOBKA MHUTAHHA MPO MicCIle paBa Ha BiAMOYMHOK
y CHCTEMi IpaB JIOAHHH Ta (GOPMYITIOBAHHS 3MiH Ta
JIOTIOBHEHB JI0 YHHHOTO Ta IPOSKTHOTO 3aKOHOAABCTBA
PO TpaIo.

PesyabTaTu gocaimkenns. Y Hayui copmyBanacs
TEOpisi TPHOX ITOKOJIIHB ITPAB JIFOJIWHH, & B OCTAHHIX Ha-
YKOBHX PO3BiJIKaX BUCIOBIIOIOTHCA MIPKYBaHHS MPO
(hopMyBaHHs i 4eTBEPTOro NMOKOTiHHS. [Iepiie mokomiH-
HSI TIpaB JIFOAWHE PO3TIIAAIOTH SIK HEBIIIYKyBaHI 0CO-
6ucTi (rpomaasHChKi) 1 moniTHyHi npasa. [lloxo apyro-
ro nokoJiHHs mpas, To O. @. CkakyH CTBEPKYE, 10 1Ie

MOKOJIIHHS «...Ha3WBaIOTh I1I€ CHCTEMOO IMO3UTUBHUX
[IpaB BHACIIJIOK TOTO, LII0 BOHU HE MOXYTb OyTH pealri-
30BaHi 0e3 opraHi3amiifHOi, KOOPJUHYIOYOI Ta IHITUX
(opM IiSTBHOCTI AEp>KaBH, CIPSIMOBAHHUX Ha 1X 3a20e3-
nevyeHHs». Tpere MOKOIIHHA MpaB JIOAUHU — KOJIEKTUB-
HI ITpaBa Hapo1iB (Harliii), TOOTO IpaBa BChOTO JIFO/ICTRA,
IO IPYHTYIOTBCS HA COJIIIAPHOCTI JIFO/ICH, 1X HAIGKHOC-
Ti 10 SIKOich cminbHOCTI (acomianii) (mpaBo Ha MUP,
Oesreky Tomio). DopMyBaHHS YeTBEPTOTO MOKOJIIHHS
MpaB JIFOJAWHY MOB’si3aHe 3 HAYKOBUMH BiJKPUTTAMH
B rayry3i Mikpo010J10rii, MEAMIIMHA, TEHETUKH TOIIO0. [[i
MpaBa € pe3yJIbTaTOM BTPYUYaHHS y TICHX0(}i31010TIuHy
cepy KUTTS JTIOIUHN (HAIPUKIIA, TIPABO JIOANHH HA
LITY4YHY CMEPTh (€BTaHa3il0); IPABO KIHKU HA ILTyYHE
3aIlTiTHEHHS 1 BUHOITYBaHHS JUTHUHY JUIS 1HIIOT CiM 1,
BUPOIIYBAHHS OPTaHiB JIFOANHH 3 1l CTOBOYpOBUX KIIITHH
Ta iH.) [5]. B 0cHOBY Takoro nmoAisy NokJIaJeHo yac BU-
HUKHCHHS BIMOBIIHUX MPaB JOAMHU [6, ¢. 52].

VYpaxoByro4H Te, IO MpaBa MepIIoro MOKOIIHHS — e
Ti 3araJbHOBU3HAHI CBITOBUM CIIIBTOBapHUCTBOM OJiara
i IMyHITETH (YMOBH JKUTTS), SIKHX MOXE JOMaraTHCSI
0COOHMCTICTH BiJ JepKaBu JUIst 3a0e3MeYeH s CBOro (i-
3UYHOTO ICHYBaHHS, 30€PEXKEHHs, PO3BUTKY 1 3aXUCTY
CBOE€T IHIUBITyaIbHOCTI [0, €. 53], BBa)Ka€EMO, 1110 TAKHM
€ 1 mpaBo Ha BiAMOYMHOK. BOHO € MpupoaHUM ITpaBoM
JIOAMHY, AKe HacamIiepesl 00yMoBIIeHO (hi3UYHOIO MO-
TpeOOI0 JIFOJCHKOTO OpraHi3My y BignmouwHky. Take
IPaBO MPOTOJIOUICHO HA PiBHI CT. 24 3araipHOI JeKia-
parttii mpaB JIFOIMHU, BIIMIOBITHO 0 SIKOT «KOKHA JIFO TN~
Ha Ma€ MpaBo Ha BiNOYMHOK 1 JO3BLLIS, BKIIFOYAIOUH
MpaBoO Ha pO3yMHE OOMEXeHHsS poOOYOoro JHS Ta Ha
oIJIauyBaHy NepiOJUYHY BiAycTKY» [7].

3 0HOTO OOKY, BIJIIIOYHMHOK MOYXHA PO3IIISIIATH K
AHTHIION pOOOTH, Yac, AKHi HEOOX1THUN OpraHi3My IS
BiAHOBJICHHS. 3 1HIIIOT'O, HABITH TOJI1, KOJH JIOJIAHA HE
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MIpaIioe, BCE OJJHO BOHA MOTpeOye BiMOYMHKY. Tak,
A. Macnoy BiTHOCUTB TIOTpeOY B 1K1, MUTBi, KKCHI, CHI
Ta JAESIKOMY 1HIIOMY O OCHOBHUX ((hi310JIOTTYHHX) T10-
Tped JTIOAWHH, HE3aJOBOJICHHS SKUX MPU3BOIUTH 10
xBopoOu [8]. He BUMaIkOBO B HAYKOBUX JOCIIKCHHSX
HaroJIOIIY€EThCS HA TOMY, IO «...[EePUIMM CKIaHUKOM
TIPUPOIH JIFOJMHU € T1T0. TiJ0 JFOIMHU — TIJIO PUPOTH.
JlronuHa sk mpupoaHa icToTa, abo SK YacTKa MPUPOAH,
TTOBHICTIO BU3HAE Ha OOl Jif0 3aKOHIB mpupou. Timo
JIOJIMHU TiJIKOpEHEe 3aKoHaM (i3ukH, XiMmii, 6ioiorii
Tomro. JIroMHa Ak TijgecHa icToTa He 3/1aTHA IIJIKOM I10-
pBaTH 3 MPUPOJOIO: MOPBATH — O3HAYAE MEPECTATH
KUTH...» [9, c. 27]. OTxe, SIKIIO, SIK CTBEPKYETHCS
y 3ragyBanoMy Buine pimenti Koncturyniitnoro Cymy
Vkpainu, mpaBo Ha Mpailro 3aKIaJeHO B caMill TFOACHKii
MIPHUPO/II, HOTO Ma€ KOXHa JIFOIMHA, BOHO € HEBITIYKY-
BaHMM, TO HAIllCBHO MPaBO HA BiAMOYMHOK SIK (iziomno-
TiYHy TOTpedy JII0ICHKOTO OpraHi3My OiIbIIOI MipOIO
00YMOBIICHO <«JTIOJICKKOIO TIPUPOJIOK0». BinTak, npaso
Ha BIJINOYMHOK CJIiJl PO3MJISAATH SIK TIOXi/IHE BiJl IpaBa
Ha KUTTA Ta 37J0POB’s, a HE Bij IpaBa Ha mpaifo. 3 ypa-
XYBaHHSIM 33a3HAYCHOTO HE MOJKHA MOTOTUTHCH 3 ITif-
XOJIOM, BiJITIOBIJTHO JI0 SIKOTO «pOO0OYHI Yac — MepUINiA
(momiHyroue), a BiIMIOYMHOK — MOXigHE (3apobiieHe)»
[10].

3BakalouM Ha BKa3aHe, BUHMKAE JIyMKa PO HEKO-
PEKTHICTh HaiMEHYBaHH: Ta 3MicTy cT. 45 Koncturymii
VYxpainu. BianosigHo 70 mosoxxeHb OCHOBHOTO 3aKOHY
«KoseH, XTO Tpalltoe, Ma€e MpaBo Ha BiAMoYnHOK. Lle
MpaBo 3a0e3Mevy€eThCsl HalaHHSAM JIHIB HIOTHKHEBOTO
BIJIMIOYMHKY, a TAKOXK OTIauyBaHOi IOPIYHOT BI/ITYCTKH,
BCTAHOBJICHHSIM CKOPOUYEHOT0 pOOOYOT0 JTHSI 1010 OKpe-
MuX mpodeciii 1 BUpOOHHUITB, CKOPOUYEHOT TPUBAJIOCTI
poboTH y HiuHUI yac. MakcuMasbHa TPUBAIICTh POOO-
9OTro yacy, MiHiMaJIbHa TPUBATICTH BiIIOYMHKY Ta OILIa-
YyBaHOI MIOPIYHOI BiJITyCTKH, BUXIJIHI Ta CBATKOBI JIHI,
a TaKOX 1HI YMOBH 3JIIHCHEHHS [bOTO MpaBa BU3HA-
qal0Thcs 3akoHOM» [11]. JliticHO, OyKBabHE TITyMadeH-
H$1 BIITIOBIAHOT HOPMHU JIa€ MiJICTaBU 3pOOUTH YMOBUBIJL:
XTO HE MPALIOE, TOH He Ma€ MpaBa Ha BiIOYNHOK. AJie
TaKHi BUCHOBOK BBa)KAEMO TepeuacHuM. BuieBrkia-
JIeH1 apryMeHTH 111010 TPUPOJHN IpaBa Ha BiAMOYMHOK
MIEPEKOHYIOTH y TOMY, IIIO TIPaBO HA BiAIIOYNHOK MAIOTh
Bci (pi3uuHI 0cOOM HE3aIKHO BiJl TOTO, YA 3HAXOIATHCS
BOHHU y TPYJOBHUX MPABOBIIHOCHHAX, 4u Hi. JltonuHa
MOJKe 3aMaTUCs OYb-IKOI0 JIISUTBHICTIO — (DI3HYHOFO,
PO3YMOBOIO Ha iHININX MPAaBOBMX MijcTaBax abo i 6e3
HuX. [HIIA cripaBa, 110, BCTYIAOYU Yy TPYJIOBI MPaBo-
BiJTHOCHHH, JIFOJTAHA TIOTO/KYETHCS Ha TIEBHI OOMEIKEH-
HSl OKPEMHX 13 CBOIX MPHUPOJHUX MpaB, 30KpeMa MpaBa
Ha BiAnmo4ynHoK. CraTtyc mpamiBHUKa 00’ €KTUBHO 00-
YMOBITIOE 3TOJTy TaKOI 0COOH BUTPAYaTH KOHKPETHY Jac-
THHY Yacy Ha BUKOHAHHS TPYAOBOi (QYHKIIT (TPyIOBHX
000B’s13kiB). [IppuomMy MakcuMaabHa MeKa TPUBAJIOCTI
TAKOTO0 Yacy Ta iHIII MEXI, y TKUX 3A1IHCHIOETHCS PO3IIO-

I poOOYOTro Yacy Ta 9acy BiIMOYHHKY, BH3HAYAIOTHCS
nepkaBoro. OTke, Iep)KaBa BCTAHOBIIOE MEXaHI3M pe-
anizauii mpaBa Ha BiAMOYMHOK, TOOTO rapaHTye peaiza-
Iif0 TAaKOTO MpaBa caMe THM 0cobaM, sKi mepe0yBaroTh
y TPYZOBHX MPABOBIIHOCHHAX.

e pa3 HaroxocuMo: BiAIMOYUHOK — HE 3apOOIICHE,
a HeoOximgHe. «[Ipans sk “BiyHA MpHUPOIHA HEOOXIi-
HiCTB”, 0e3 Kol OyJ10 O HEMOXKIMBUM CaMe JIFOJIChKE
JKUTTSI, B CUJIY IPHUPOJIHOT 0OMEKEHOCTI JIFOICHKOTO
OpraHizMy He MOK€ TPHBATH O€3 TIepepB UL BiTHOBJICH-
HS BUTpadenoi eHeprii» [12, c¢. 163]. To6To Bixmoun-
HOK — II¢ Te, 1110 3a0e3neuye iCHyBaHHS JIOAUHH SIK Oio-
JIOTIYHOT ICTOTH 1 T€ TIJILKU — ii 310pOB’sl. 3a3HAYMMO,
1o BixnosinHo g0 Craryty BOO3 3m0poB’si € craHoM
MIOBHOTO (Di3UYHOTO, MYIIEBHOTO i COIialbHOIO O1aro-
MOJTyYYsl, a He TIJIBKH BIZCYTHICTIO XBOPOO 1 (hi3HUHUX
nedextiB [13]. TakuM 4UHOM, BIIIOYMHOK IMTOTPIOCH HE
TIJBKY 7S TIATPUMKH, BiTHOBIECHHS (PI3UYHOTO CTaHY
3II0pOB’s, a ¥ AyIIeBHOTo Ta comiansHoro. Henapma, 3a
cioBamu B. B. Jlymuenko, «...y GinmocopcbKux aHTpO-
MOJIOTISIX CBITY MPHUPOJA JIOJAWHHA TPOiCcTa, IO BOHA
CKJIaJIA€ThCs 3 TUIA, Ay 1 Ayxy» [9, ¢. 33]. BinnosigHo
BIJIMOYMHOK, TOX 1 Yac, SKAW MPUCBIYCHUH HOMYy, Ha-
MpaBIICHUH Ha 30epeKEeHHS KUTTA 1 3I0POB S JIIOJUHH
B YCiX BUMipax: (pi3HIHOMY, IICHXIYHOMY, JYXOBHOMY,
comianpbHOMy. Takuil mijxij, Ha Halle MepeKOHaHHS,
It 00yMOBITIOE (X0 1 BIAHOCHO) BUJIUICHHS Y TPYJJOBOMY
MpaBi pi3HUX BUJIIB YacCy BIIMOYMHKY: HAIIPABJICHOTO Ha
3a0e3revyeHHs, BiTHOBJICHHS (30epekeHHs1) (Pi3udaHOTOo
Ta IICUXIYHOTO 3/I0POB’ s — MDK3MiHHI IEPEPBH, IOPIUHI
BIJINYCTKH, TOJAATKOBI BIIMMYCTKH 32 OCOOJIMBUU Xa-
pakrep mpaili, 32 poOOTy i3 BaXKAMH Ta IIKIIJTHBUMH
YMOBaMH Tpalli TOLIO; AYXOBHOTO — CBSITKOBI JHI Ta
HEpoOOUHI Yac y JHI PeTiridHUX CBSIT; COIIATBHOTO —
COIIAJIBbHI BIJITYCTKH, BIIITYCTKA Y 3B’ 3Ky 3 HABUAHHSIM
Ta iH.

llle omHUM apryMeHTOM Ha KOPHUCTH BHUCIIOBIICHOT
MTO3MIIi IOJI0 TTPaBa Ha MPAIIO SIK MPHUPOJIHOTO TIpaBa
JIOUHH € Te, o y cT. 43 Koncrurynii Yxpainu npo-
TOJIOIICHO MPaBO Ha MpaIlio (a He 000B’SI30K) 1 3a00pOHY
MPUMYCOBOI Tparli. Yka3zaHa HopMma 3a0e3redye peari-
3a1lil0 TPUPOIAHOTO MPaBa HA BIAMOYUHOK yCiM TpoMa-
ISTHAM.

CHpHifHATTS] BUCIOBJICHOTO ITiIX0O/TY JI0 MicCIIs TIpa-
Ba Ha BiANIOYMHOK y CHCTEMi NpaB JIOAWHU JO3BOJISIE
MEPETJITHYTH OKPEMi MOJIOKEHHS 3aKOHOJJABCTBA PO
npaio Ykpainu. Tak, Hanpukiaa, HeJOTPUMaHHS HOP-
MH po00YOro yacy 3 BUHU NpaliBHUKA PO3TIISAAnocs
y paJsIHCBKiil HAyKOBIi# JiTepaTypi K «I0 CYTi camo-
BUTbHE MPOJIOBKEHHS TEPIOY BiAMOYHHKY, IO 1 € ITiJI-
CTaBOIO JUIs T030aBIeHHS HOTO MpaBa Ha IIei BiAOYH-
HOK y MaiilOyTHHOMY. 3 IIi€1 ITO3HUILIT [TPaBO Ha BIIITIOYMHOK
€ TIOX1JTHUM BiJI BAKOHAHHSI 000B’ 13Ky TiparroBaTi» [12,
c. 180]. Buxoasuu 3 Takoro o0rpyHTyBaHHs, 00CTOIOBa-
Jacsl MO3MIis PO Te, 10 HEOOXITHUM € peanbHe Bif-
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MIPAIFOBAHHS ITPOTYJIIB Ta IHIINX HEMPABOMIPHHUX BTPAT
poboyoro vacy, KpiM TOTO, «IOKJaJCeHHS TaKOTO
000B’sI3Ky Ha MpaliBHUKA, TAK CaMO K 1 M030aBICHHS
YACTHHH PETIIaMEHTOBAHOTO BIAMMOYHHKY (i3 30epekeH-
HSIM [IEBHOTO MiHIMYMY ), MOKHA BiJJTHECTH JI0 JI0/1aTKO-
BHUX 3ax0JliB BIUUBY» [12, c. 180].

Ha namy mymKy, SIKIIIO BUXOIHUTH 3 TOTO, IO TIPaBO
Ha BIJIMOYMHOK € MOXiJIHUM BiJ MpaBa Ha KXHUTTS
1 310pOB’s, a HE BiJ IpaBa Ha MPAL0, BUIIEBUKJIAJICHA
TIO3HIIiS € HEMPUHHITHOK. YKa3aHWH BUCHOBOK IPYHTY-
€THCS HA TOMY, 110 TaKe BIIPAIFOBAHHS MOKE 3/11CHIO-
BaTHUCS y 4Yac, SIKUI NpU3HAYEHUH U1 BIAMIOYMHKY (30-
Kpema, BITHOBIICHHS (DI3MYHUX CHIT TpariBHuKa). HaBiTh
SKIO MPaliBHUK BCyNeped CBOEMY 000B’SI3Ky HeNo-
MIPaLlOBaB yCTAHOBJIEHY HOPMY POO0OYOro yacy, To0To
MaB BUIBHHI BiJ] pOOOTH Yac, TO BCE OJTHO BIATIOYUTH
«Hamepea» HeMOXIUBO. OpraHi3M JIOAUHA TOTpeOye
MepioAMYHOTO BiAMOYMHKY. 3a3Hau€HEe Ja€ MiJCTaBU
JUATH BUCHOBKY, 1110 TaKi JOJJATKOBI 3aX0J! TUCITUILITi-
HApHOTO BIUTUBY, SIKI HAMPaBJICHI HA BITHOBICHHS He-
MIPaBOMipHUX BTpaT poOOYOTO Yacy Ta CKOPOUEHHS
Oy/Ib-SIKMX BHJIIB YacCy BIAMIOYMHKY, BAPTO PO3IIISIATH
SIK TaKi, 10 MOPYIIYIOTh IPABO HA XKUTTs JIOIUHHU. He-
3Ba)KalO4M Ha Te, 1110 BKa3aHi 3aX0/1 BIUIMBY BCTaHOB-
JIFOBAJIHCS PaTHCHKAM 3aKOHOJABCTBOM, aJie i ChOToI-
Hi, sk 3a3Hadae [[. €. KyroMaHOB, «IIPaKTUKYETHCA
BiJIPAIIOBaHHS Yacy 3ami3HEeHHs (IIPOTyIy) Y BHXiAHI
a0o0 CBSITKOBI JIHI, @ TAKOK BUKOHAHHS ITOCTaBJICHUX 3a-
BIaHb y Hepobouwmii gacy [14, c. 390].

Tak camo notpeOye neperysay HopMa 4. 1 c1. 3
3akony Ykpainu «IIpo Bigmyctkm» Big 15.11.1996 p.,
BIJIMOBIJIHO JI0 SKOT 3a Oa)kaHHSM TpaIliBHUKA y pasi
Horo 3BUTbHEHHS (KPiM 3BIJIbHEHHS 32 [TOPYILIEHHS TPY-
JIOBOI TUCTIMTUTIHN) HOMY Ma€e OyTH HaZaHO HEBUKOPHC-
TaHy BIAMYCTKY 3 HACTYITHUM 3BiJIbHEHH:M [15]. Bu-
HUKa€ TUTaHHS, YUM 00YMOBJIEHO OOMEXEHHS MpaBa
OTpUMaTH (peaxizyBaTi) HCBUKOPHCTAHY BiIIyCTKY
MOPYIUIHUKAMHU TPYAOBOI AMCIUIUIIHU y Pa3i iX 3BiIb-
HeHHs? SIK KOpenmoeThCsl MPaBo Ha BiAMOYUHOK 3 I10-
PYLICHHSM TPYAOBOi AMCUUILTIHU? BimmycTka SK BUZ
Yacy BiJIIOYMHKY HE € BUHATOPOOIO 3a Mparto (BUHS-
TOK — BIAYCTKH K BUJ] 3a0X0YEHHS ), HAAEThCA (KpiM
IIJTBOBUX) JUISl BIMTHOBJICHHS cWl. TOOTO 3akoH 0OMe-
XKy€ TIpaBO HA BiAIIOYMHOK NpamniBHUKA. IMOBipHO, 3a-
KOHO/IaBeIllb YCTAHOBHUB HaBEJIEHY HOPMY 3aKOHY IS
3a0e3IeveHHs peatizallii mpapa (a B OKpeMHUX BHITaIKaX
BHUKOHAHHS 000B’5I3Ky) poO0TOaBIIEM Ha 3BUILHCHHS
NpaliBHUKA 332 TMOPYLICHHS TPYAOBOI MUCIUIIIHH
y 3B’A3KY 3 OOMEKEHICTIO CTPOKIB ISl HAKJIaICHHS
JMUCITUTUTIHAPHOTO CTSATHEHHS. BogHoYac y MicsyHmiA
TEpMiH, Y MeXaX SAKOTO 3 MOMEHTY BUSIBIICHHS MPO-
CTYTIKY ITOBUHHO OyTH HAKJIJIEHO CTSATHEHHS, Yac mepe-
OyBaHHs y BiAmycTIi He BpaxoByeTbes (4. 1 cT. 148
K3nll). 1o 10 06MexKeHHs] MOXKIHBOCTI 3aCTOCYBaH-
HS TUCIIUIDUTIHAPHOTO CTSATHEHHS MISCTUMICSIHUM Tep-

MIHOM 3 MOMEHTY BYMHEHHS MPOCTYIIKY, TO, HA HAIIY
IYMKY, V BUIIAJKy OasKaHHS MMPAIliBHUKA BUKOPHCTATH
BiAAMYCTKY B HaTypi MUTAaHHS MOXe OyTH BUPIIICHO
OUISIXOM HOPMAaTHBHOTO 3aKPIIUICHHS ITOJOBXKCHHSI
CTPOKIB /IS 3BUIBHEHHS MpPAaliBHUKA 332 MOPYIICHHS
TPYAOBOI IUCHUILIIHU HA NepioA nepeOyBaHHA B Hiif
MpariBHUKA.

Bapro 3ayBaxkutH, 110 JUTs 30€3M€UCHHS TOTPUMAH-
HS MPAI[iBHUKOM HOPMH pPOOOYOro 4acy Ta BUKOHAHHS
HUM 000B’SI3KiB 32 TPYIOBUM JJOTOBOPOM CJIiJ] 3aCTOCO-
BYBATH Ti 3aX0/I1 BIUIMBY, sIKi HE IOPYIIYIOTh OCHOBHHUX
IIPaB JIIOJMHU TA IPOMAJSIHIHA.

Ciin okpeMo BIA3HAYUTHU POJb JCPKaBH y TPaBO-
BOMY PETYJIIOBAHHI TPYMOBHX BiTHOCHH i, 30KpeMa,
BCTAHOBJICHHI MEXaHi3My peasizauii nmpaBa Ha Bimo-
YUHOK. BakmnBoIO y BKa3aHOMY acCIleKTi BHIA€THCS
nymka C. I1. TomoBaroro mpo Te, 1o «...y CBITJII JOK-
TPUHU BEPXOBEHCTBA IPaBa TYT € T€, 1O I1i JOKYMEHTHU —
1 ykpaincbky KoHcTuTymiro, i €Bporneiicbky KoHBeH-
LIF0 — CIIIJT PO3TJISIIATH TOYHICIHBKO TaK caMo, K II¢
pobuB cBoro yacy Anbept Jlaiici CTOCOBHO MOJIOKEHb
1 CTaTyTHOTO TIpaBa AHTIJI, 1 OebridChKOT TUCAHOT
KoHcTUTYIIT: i TOKYMEHTH € aKTaMH ITO3UTUBHOTO
IpaBa, siKi (piKCYIOTh BJIACTUBI JIFOAMHI MPUPOIHI Mpa-
Ba, a HE HAAAIOTh Ti i mpaBa» (Buaiieno. — C. Y.)
[16, c. 1518]. YpaxoByrouun 3a3HaueHe, IPaBOBa periia-
MEHTaIlis HeoOXifHA y MepIly 4epry 3ajjs MaKCH-
MaJIbHOTO 3a0e3MeUeHHs] MOKIIMBOCTI peaizaliii npa-
[IBHUKOM IIpaBa Ha BiJMIOYMHOK, a HE 3 METOI0 HOro
00OMeXeHHS. Y HEMOKJIMBIIIOBATUCH TIOBUHHI HaIMipHa
eKCILTyaTallisl IPaIliBHUKA, IOPYIIIEHHS HOTO MPUPOTHAX
paB, aJKe KIIPUPOJIHI ITPaBa € BUHATKOBUMH, HEB1J €M-
HUMH B1J{ JIFOAWHY, HEBIUYKYBAaHUMU 1 HETOPYIIHUMHU
OyJIb-KHUM, 30KpemMa JiepkaBoroy» [3].

Ha s>xanb, aHaJ13 IPOSKTHOTO 3aKOHO/IaBCTBA CBII-
4UThb PO nporuiexHe. Tak, 4. 1 cr. 138 npoexty Tpy-
noBoro kojekcy Ykpainu Ne 1658 nepenbauae npaBuio,
BiJIOBITHO 10 SIKOTO «KOJEKTHBHUM JIOTOBOPOM, a
SKIIO BiH HE YKJIaJaBCsI — HOPMaTUBHUM aKTOM po0o-
TOJABIIS, TIOTOPKCHUM 3 BUOOPHHUM OPTraHOM ITEPBUHHOL
npodceminkoBoi opranizanii (mpodcriakoBUM mpe-
CTaBHUKOM), TPUBANICTh IIOAEHHOI pOOOTH MOXe OyTH
MPOJIOBXKEHA, ajie He OUTBII SIK IO NECATH FOJHH 3a
YMOBH JOTPUMAaHHS THXHEBOI HOPMH poOOYOro Hacy,
BHU3HA4YeHOT 3akoHOM» [17]. Cnix KOHCTaTyBaTH, 110
(haKkTHIHO OOMEKYETHCS MIPABO MpAI[iBHUKA Ha IOICH-
HUHW BIJINIOYUHOK, KU MEPI 32 BCE HAMAETHCSI HOMY
3 METOIO BiTHOBJIECHHS cBOiXx cui. Kpim Toro, Baprto
3Ba)KaTH U Ha Te€, MO0 y BHUIAAKY, KOJIU KOJICKTUBHUMA
JIOTOBIp He yKIaaeHo (a ¢hizuuHi ocodn — poOoTOAaBII
HE HaJlIJIeH] TaKUM MTPaBoOM) 1 MpoCIisIkoBa opraHiza-
1isl HE CTBOpPEHa, POOOTOAABEIH OJJHOOCOOOBO Mae€ Ipa-
BO MPOJIOBXHUTH TPUBATICTH IIOJACHHOT poOOTH JIO Jie-
cATy roauH. ToOTO mpaniBHUK HE Ma€ MOKJIUBOCTI
BIUTMHYTH Ha LI mpolec, Xxo4ya i MOBUHEH OyAe BU-
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KOHYBaTH BCTAaHOBJICHE poOOTO/IaBIIeM MpaBuio. Biyyd-
HUM BHJIA€THCS B IAHOMY BHUIAJIKy BijioMuil adhopusm
®pinpixa Himme «Toif, XTO HE MOXe MaTH JIBl TPETHHH
JtHsL ocoOucTo aiist ceOe, MOBUHEH OyTH Ha3BaHUU pa-
O6om» [18]. BBaxkaemo, 110 BCTAHOBIICHHS JEPIKABOIO
MIPONIOHOBAHOTO MEXaHi3MYy MPOJIOBXKEHHS PoO0UOro
JTHST CJT1JT pO3TIISIIATH SIK TIOPYIIICHHS TIpaBa MpailiBHUKA

BucHoBok. BrcnoBiieHi MipKyBaHHS IIOA0 MiCIIst
npaBa Ha BIAMOYMHOK Yy CUCTEMI MPaB JIIOIMHU JI03BO-
JISIFOTh TI0-HOBOMY TOJMBUTHCS HA TOJOXKCHHS K JIOK-
TPHHHU TPYJIOBOTO NIPaBa, TaK i YHHHOTO Ta MPOESKTHOTO
3aKOHO/IaBCTBA PO TIPAIIFO, 10, K YSBISIETHCS, CIIPUs-
THME 1X YJIOCKOHAJICHHIO Ta PO3BUTKY. SIK BIYyYHO BiJ-
mitiina O. O. Cepena, «JTHOJIChKE XUATTS EPBUHHE 11O

Ha BIJIIOYHHOK.

BiJTHOIICHHIO JI0 BCHOT'O, Y TOMY YHCIIi JIO TIpaBay.

JITEPATYPA

1. Cepena O. O. Illogo nmuTaHHS TPUPOTHOCTI MPUPOJTHUX TIpaB JTroauHH: TeopeTuannii actiekt / O. O. Cepena // Me-
JIMYHE MPpaBo YKpalHu: IPaBOBUH CTATYC Nalie€HTIB B YKpaiHi Ta Horo 3akoHoaBue 3a0e3neueHHs (TeHe31c, pO3BH-
TOK, IPOOJIEMU 1 MEPCIIEKTHBU BAOCKOHANIeHH) : MaTepianu Il Beeykp. Hayk.-nipakt. koH(., 17-18.04.2008,
M. JIpBiB. — C. 284-288.

2. Amnpiis B. M. Micue TpyIoBuX IpaB y CUCTEMI IIpaB JIIOJMHH i rpoMansHuaa / B. M. AuuapiiB // Aktyai. mpoOir.
nepxasw i mpaBa. — 2007. — Bum. 30. — C. 7-13.

3. Pimenns Koncruryniitnoro Cyay Ykpainu Big 29.01.2008 Ne2-pn/2008 [Enexrponnnii pecypce]. — Pexxnm nocryrry:
http://zakon3.rada.gov.ua/laws/show/v002p710-08.

4. Baiipamosa A. A. [IpaBo Ha OT/JBIX: €ro cCOIMaIbHAs ¥ IOpUANYEcKast TPUPoAa U pyHKIMOHAbHAS poutb [ EdeKkTpoH-
Huit pecypc] / A. A. baiipamosa // IIpoGernbsl B pocCHIICKOM 3aKOHOIATENBCTBE : FOPUA. )KypH. — 2013, — Bpim. 1. —
Pexxum moctymy: http://cyberleninka.ru/article/n/pravo-na-otdyh-ego-sotsialnaya-i-yuridicheskaya-priroda-i-
funktsionalnaya-rol.

5. Cxakyn O. @. 3aranpHa Teopis aepxasu i mpasa [Exextponnnii pecypc] / O. ®@. CxakyH. — Pexxum mocrymy:
http://uristinfo.net/2010-2-16-20-00-40/3-2010-12-16-19-59-33/49-glaval 1.html.

6. 3arajpHa Teopis mpasa : miapydHUK / 3a 3ar. pea. M. 1. Kozroopu. — K. : Baire, 2015. — 392 c.

7. 3aranbHa Jexnapariist npas goguau : Big 10.12.1948 // Tonoc Yipainn. — 2008. — 10 rpyn. (Ne 236).

8. Macnoy A. I. MoruBanus u nuaHocTh / Abpaxam ['aponsn Macioy ; niep. ¢ aant. A. M. Tanisioaesa. — CII6. : Es-
pasms, 1999. — 478 c.

9. Hymuenxo B. B. Tpagumist mpaBoBOro IuiopaiiaMy: 3axigHa Ta CXiJHa iHTepIpeTamnis : AWC. ... A-pa IOpUI. HAyK :
12.00.01 / B. B. lyauenxko ; Oxnec. Hait. ropun. akag. — O., 2007. — 394 apk.

10. [pauayx M. A. [IprocraHoBieHHe NEHCTBHS TPYAOBOIO IOTOBOPA (B COOTHOLIEHHH C IIPABUIIAMH O BPEMEHH OT/IbIXa
u mucnuiuinHe Tpyna) [Enexrponnuii pecype]/ M. A. [Ipauyk // Bectn. [lepm. yu-Ta. FOpun. vayku. —2010. —Ne 1. —
C. 68-73. —Pexum nocrymy: http://www.jurvestnik.psu.ru/index.php/ru/-1-7-2010/6-2010-12-01-13-31-58/-1-7-2010/
83-priostanovlenie-dejstviya-trudovogo-dogovora-v-sootnoshenii-s-pravilami-o-vremeni-otdyxa-i-disczipline-truda-.

11. Konctutymis Ykpainu : Big 28.06.1996 // Binom. Bepxos. Pann Ykpainu. — 1996. — Ne30. — Cr. 141.

12. TlamkoB A. C. O0s13aHHOCTh TPYIUThCS 110 coBeTckomy mpaBy / A. C. Ilamkos, b. @. Xpycransos. — M. : FOpux.
murt., 1970. - 192 c.

13. Craryr (Koncrurymist) BececBitHbo1 opranizariii oxoponu 310pos’st Bix 22.07.1946 [Enexkrponnmuii pecypc]. — Pexxum
nmocryiry: http://zakon0.rada.gov.ua/laws/show/995 599).

14. Kytomanos /. €. Metonu 3abe3nedeHHs TPYIOBOi AUCIHILIIIHI: TEOPETUKO-TIPUKIAIHI aCTIEKTH : MOHOTpadis /
J1. €. Kyromanos. — X. : [luca mmoc, 2015. — 448 c.

15. Tpo Bigmycrtku : 3akoH Ykpainu Bij 15.11.1996 // Binom. Bepxos. Pagu Ykpaiuu. — 1997. — Ne 2. — Cr. 4.

16. Tomosarmii C. BepxoBeHcTBO mpaBa : MmoHorpadis : y 3 xH. KH. 3 : BepxoBeHCTBO npaBa: yKpaiHChKHH JOCBi /
C. Tonosaruii. — K. : ®enike, 2006. — 1746 c.

17. TIpoexr Tpynosoro xonexcy Ne 1658 [Enexkrponnuii pecype] (moonpar. 3a cranom Ha 20.05.2015). — Pesxum gocty-
my: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=53221.

18.

[Hoitxep B. Arromorus mynpoctu [Enexrponnwmii pecypc] / B. Ioiixep. — Pesxxum moctymy: http://bookwa.org/
nekhudozhestvennaya/3422-antologiya-mudrosti.

REFERENCES

Sereda O. O. Shchodo pytannia pryrodnosti pryrodnykh prav liudyny: teoretychnyi aspekt [On the issue of natural
natural rights: theoretical aspect]. Medychne pravo Ukrainy: pravovyi status patsiientiv v Ukraini ta yoho zakonodavche
zabezpechennia (henezys, rozvytok, problemy i perspektyvy vdoskonalennia). Materialy Il Vseukrainskoi naukovo-
praktychnoi konferentsii 17 — 18.04.2008 — Ukraine Medical law: the legal status of patients in Ukraine and its

ITpaBo Ta inHoBaii Ne 4 (16) 2016 137



MPOBJEMM PEAJIZALIL ITIPAB Y COEPI ITPAI[I TA COIIAJIBHOTO 3ABE3ITEYEHHS

10.

11.

12.

13.

14.
15.
16.

17.

18.

legislative support (genesis, development, problems and prospects of improvement). Materials of Il All-Ukrainian
Scientific Conference 17 - 18.04.2008, m. Lviv. 284-288.

Andriiv, V. M. (2007). Mistse trudovykh prav u systemi prav liudyny i hromadianyna [Location of labor rights in the
system of human and civil rights]. Aktualni problemy derzhavy i prava — Actual problems of law, Vyp. 30, 7-13 [in
Ukrainian].

Rishennia Konstytutsiinoho Sudu Ukrainy vid 29.01.2008 Ne 2-rp/2008 [The decision of the Constitutional Court of
Ukraine of 29.01.2008 Ne2-rp/2008]. zakon3.rada.gov.ua. Retrieved from http://zakon3.rada.gov.ua/laws/show/
v002p710-08 [in Ukrainian].

Bayramova, A. A. (2013). Pravo na otdykh: ego sotsialnaya i yuridicheskaya priroda i funktsionalnaya rol [The right
to rest: its social and legal nature and functional role]. Probely v rossiyskom zakonodatelstve. Yuridicheskiy zhurnal —
Gaps in Russian legislation. Legal Journal, Vol. Ne 1. Retrieved from http://cyberleninka.ru/article/n/pravo-na-otdyh-
ego-sotsialnaya-i-yuridicheskaya-priroda-i-funktsionalnaya-rol. [in Russian].

Skakun, O. F. Zahalna teoriia derzhavy i prava [The general theory of law]. (n.d.). uristinfo.net. Retrieved from
http://uristinfo.net/2010-2-16-20-00-40/3-2010-12-16-19-59-33/49-glavall.html [in Ukrainian].

Koziubry, M. L. (Eds.). (2015). Zahalna teoriia prava [General Theory of Law]. Kyiv: Vaite [in Ukrainian].
Zahalna deklaratsiia prav liudyny vid 10.12.1948 [The Universal Declaration of Human Rights of 12.10.1948]. Ho-
los Ukrainy — Voice of Ukraine. vid 10.12.2008. Ne236 [in Ukrainian].

Maslou, A. G. (1999). Motivatsiya i lichnost [Motivation and Personality]. (A. M. Tatlybayeva, Trans). Saint Peters-
burg: Evraziya [in Russian].

Dudchenko, V. V. (2007). Tradytsiia pravovoho pliuralizmu: zakhidna ta skhidna interpretatsiia [The tradition of
legal pluralism, western and eastern interpretation]. Doctor s thesis. Odesa [in Ukrainian].

Drachuk, M. A. (2010). Priostanovleniye deystviya trudovogo dogovora (v sootnoshenii s pravilami o vremeni otdykha
i distsipline truda) [Suspension of employment contract (in relation to the rules on rest periods and the labor disci-
pline]. Vestnik Permskogo universiteta. Yuridicheskiye nauki — Perm University Herald. Jurisprudence, 1, 68-73.
Retrieved from http://www.jurvestnik.psu.ru/index.php/ru/-1-7-2010/6-2010-12-01-13-31-58/-1-7-2010/83-prio-
stanovlenie-dejstviya-trudovogo-dogovora-v-sootnoshenii-s-pravilami-o-vremeni-otdyxa-i-disczipline-truda- [in
Russian].

Konstytutsiia Ukrainy vid 28.06.1996 [The Constitution of Ukraine of 28.06.1996]. Vidomosti Verkhovnoi Rady
Ukrainy. — Supreme Council of Ukraine. 1996. Ne30. st. 141.

Pashkov, A. S., & Khrustalov, B. F. (1970). Obyazannost truditsya po sovetskomu pravu [The obligation to work for
the Soviet law]. Moscow: Yuridicheskaya literatura [in Russian].

Statut (Konstytutsiia) Vsesvitnoi orhanizatsii okhorony zdorovia vid 22.07.1946 [Charter (Constitution) of the World
Health Organization on 22/07/1946]. zakon0.rada.gov.ua. Retrieved from http://zakon0.rada.gov.ua/laws/
show/995 599) [in Ukrainian].

Kutomanov, D. Ye. (2015). Metody zabezpechennia trudovoi dystsypliny: teoretyko-prykladni aspekty [Methods to
ensure labor discipline: theoretical and applied aspects]. Kharkiv: Dysa plius [in Ukrainian].

Pro vidpustky: Zakon Ukrainy vid 15.11.1996 r. [On leave: the Law of Ukraine from 15.11.1996 r.]. Vidomosti Verk-
hovnoi Rady Ukrainy — Supreme Council of Ukraine, 2, st. 4 [in Ukrainian].

Holovatyi, S. (2000). Verkhovenstvo prava [The rule of law]. (Books1-3). Kyiv: Feniks [in Ukrainian].

Proekt Trudovoho kodeksu Ne 1658 (doopratsovanyi za stanom na 20.05.2015) [The draft Labour Code Ne 1658
(revised as of 20.05.2015)]. wl.cl.rada.gov.ua. Retrieved from http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4 1?7pf3511=53221] [in Ukrainian].

Shoykher, V. (2005). Antologiya mudrosti [Anthology of wisdom]. 1zd-vo Veche. bookwa.org. Retrieved from
http://bookwa.org/nekhudozhestvennaya/3422-antologiya-mudrosti [in Russian].

C. M. HEPHOYC

KaHIUJAaT OPUANYCCKUX HAYK, JOLICHT Ka(beﬂpbl TPYAOBOI'O IIpaBa U IIpaBa COUAJIILHOTO obecrieucHus

Kuesckoro HAIlMOHAJIbHOI'O YHUBEPCUTCTA UMCHU Tapaca [IeBueHko

ITPABO HA OTJbIX B CUCTEME IIPAB YEJIOBEKA

B craThe paccMOTpeHBI BONIPOCH! OIpEAeNIeHUs TIpaBa Ha OTJBIX B CUCTEME IpaB uyesnoBeka. [IpoaHann3upoBaHbl

MIOJIOKEHUsI 00LIel TeOpHUU MpaBa, JOKTPUHBI TPYJIOBOIO MpaBa, JEHCTBYIONIEr0 U MPOEKTHOTO 3aKOHOJATENIbCTBA
o Tpyae Ykpannsl. OO0CHOBaH BBIBOJ] O TOM, YTO IIPABO Ha OTABIX SIBJISIETCS €CTECTBEHHBIM IIPaBOM 4elnioBeka. Chopmy-
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JHMPOBAHBI MPEUTOKEHUS 10 COBEPIICHCTBOBaHHIO Ko/iekca 3aK0HOB 0 TpyAe YKpauHbl U poekTa Tpya0BOTO KOJCKCa
VYKpauHbI B 4aCTH 00ECIeUYEeHUsI peann3aui pabOTHIUKOM IIpaBa Ha OT/IBIX.
KaioueBbie ci10Ba: MpaBo Ha OT/BIX, €CTECTBEHHbIC [IPaBa YeJIOBEKa, HAPYIICHHE MPaBa Ha OT/IbIX.

S. M. CHERNOUS

Candidate of Legal Sciences Taras Shevchenko National University of Kyiv,
Associate Professor at the Department of Labour Law and Social Security Law

THE RIGHT TO REST IN THE SYSTEM OF HUMAN RIGHTS

Problem setting. The subject of discussion for a long time is the issue of the definition and classification of human
rights.

Target of research. The purpose of this article is to place the question of the right to rest in the system of human
rights and formulating amendments to the current project and labor law.

Article’s main body. In the paper explored questions of determination the right to rest in the system of human rights.
Analyzed the provisions of the general theory of law, labor law doctrine, operating and project labor legislation of Ukraine.

Grounded conclusion that the right to rest is a natural human right. Formulated suggestions for improvement of the
Labor Code of Ukraine and the draft Labour Code of Ukraine in ensuring the implementation of employee rights to rest.

Conclusions and prospects for the development. These considerations place on the right to rest in the system of
human rights allow for a fresh look at the situation as labor law doctrine, and current and project labor law that, as seems,
will contribute to their improvement and development. As aptly noted OO Thursday «primary human life in relation to
everything, including the law”

Key words: right to rest, natural human rights, violation of the right to rest.

ITpaBo Ta inHoBaii Ne 4 (16) 2016 139



