182 AxmyanoHi npobnemu miscnapoonux sionocur. Bunyck 104 (4acmuna 1), 2012

Tkauoea A.”

MIICYIHICTH CYIAM YKPATHU IIABLILHUX CIIPAB
3 IHO3EMHUM EJIEMEHTOM:
HOPMM HALIOHAJBHOI'O 3AKOHOJIABCTBA

MixHapoJHa MiACYIHICTh UBUILHUX CIIPaB — 1€ KOMIIETEHIIIS HAI[lOHATHHUX CYJOBHUX
YCTaHOB IE€BHOI JIepKaBH 1010 PO3IIAAY 1 BUPIIIEHHS MO CyTl LIMBUIBHUX CIIPaB 3 1HO3EMHUM
€JIeMEHTOM [2].

Jlxepena npaBoBOTO peryitoBaHHs B YKpaiHi MIXKHAPOAHOI M1JICY/THOCTI B IIMBIJIBHUX CIIpa-
Bax:

- BHYTpillIHE 3aKoHOAaBCTBO Ykpainu (Konctutyis Ykpainu Bin 1996p, LIIK Ykpainu Big
2004p., I'TIK Ykpainu Big 1991p., 3V «lIpo mixkHapoane npuBatHe mpasoy» Big 2005p., 3Y «llpo
30BHIITHLOCKOHOMIYHY TisUTBHICTHY Bif 1991p.[3,4,5,6,7]).

- YMHHI MDKHAPOJIHI IOTOBOPH, 3rojla Ha 000B’I3KOBICTh SIKUX HasaHa BepxoBHoto Panoro
Vkpainu (4. 1 ct. 9 KY). [Ipr yoMy YnHHUM MDKHAPOHUM JIOTOBOPAM HaJla€ThCsl PIOPUTET MPH
BUPIILIEHH] KOJIi3ii y BHYTPIIIHBOMY 3aKOHO/IaBCTBI.

B noxtpuHi TOYaThCs AUCKYCIi, 1010 TOTO BIIHOCUTH MDKHAPOIHHUNA LIMBUIBHUH IpoLiec, Ta
Mi>KHAPO/IHY MiICYHICTh K TaKy, 110 IIPHBATHOTO Y 0 MyOIiYHOro MOPSIKY. IX MeTa ckopirie
MIPUBATHOIPABOBA, X04a 3acO0M IIBUALIE ITyOIiyHO IpaBoBi [2].

KomiziliHuit MeTos, y 10ro YucTOMY BUIVISAJII, BHACTIAOK IIUBUIBHO-TIPOLIECYATIBHOTO Xa-
paKkTepy LUBUILHO-IIPABOBUX HOPM, HE MOXKe OyTH y MIKHApOJHOMY LIUBLILHOMY IpOIleci 3a-
CTOCOBaHUM [2].

Bu3HaueHHs MDKHApOAHOT MiJCYIHOCT] Ha PiBHI HAllIOHAJILHUX 3aKOHOJIABCTB 3/11HCHIO-
€THCS 32 JIOIOMOTOI0 BUKOPUCTAHHS CTAIMX MPUHLIMIIB (KPUTEPiiB), 3aI03UYCHUX 3 MIXKHA-
POAHOI 3BUYA€EBOI NPAKTUKH (HANOIBII MOMIKMPEH]: BCTAHOBJICHHS MiJCYTHOCTI 32 03HAKOIO
IPOMAISTHCTBA CTOPIH a00 CTOPOHHU Y CIIOpi, 32 O3HAKOIO MICLS MPOXKUBAHHS BIANOBIAaYa, 3a
O3HAKOIO NMPHUCYTHOCTI Bi/MOBi1aua a00 HAsSBHOCTI HOTO MaiiHa HAa TEPUTOPIi JepHkKaBH Cyay, 3a
O3HAKOI0 Micls 3HaXO/DKEeHHs cripHoi peui). Taki kpurepii He € npuB’si3kamu sk y MIIplIl, 60
BCTaHOBJIIOIOTHCS HA PIBHI HALIOHAJIBHOTO 3aKOHOJIABCTBA IMIIEPATUBHO; CYJl OKPECIIOE MEXi
Juiie cBoei komneTeHii [1, 2].

VHidikoBaHui MeTox Habupae o6epTiB y Ham yac. OnHak Ykpaina 6epe y4acTb y MiXKHa-
POIHO-TIPaBOBIN yHi(IKaLil HOPM IHCTUTYTY MIXHAPOIAHOT MiJICYTHOCTI Y CIOCIO BKIIOUCHHS
MIPAaBOBUX MPHUIUCIB PO MIKHAPOAHY MiJICYHICTh 10 MKHAPOAHUX YTO, SIKI PEryJIIOI0Th IIEBHE
BY3bKe KOJIO IIUBUIBHUX BITHOCHH 3 1HO3EMHHUM €JI€MEHTOM.

BHyTpiIHe 3aKOHOAABCTBO K JHKEPETIO MIXKHAPOAHOT MiJICYTHOCTI.

Bunu mixkaHapoaHOT MiaCYIHOCTI.

MixHapojHa 3arajbHa MiJcyAHICTh. [IpaBUo «MicIs MPOXKUBAHHY 1 «MICIIsI 3HAXO/-
KeHHs» Bianosigaya (m.2 ct. 76 3Y «lIpo MIIpll», ct. 414, ct. 109 UIIK, u. 1 ct. 124 i cT. 15
I'TIK).

" crymeHTKa 4 Kypey CICIiaibHOCTI «MDKHAPOIHE MpaBo» IHCTHTYTY MKHAapoaHuX BigHOCHH KHIBCHKOTO
HallloHaJIBHOTO yHiBepcuTeTy iMeHi Tapaca IlleBuenka
Hayxosnit kepiBauk: nou. Yepnsk F0.B.
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MixHapoHa BUKIIOUHA MiICYAHICT. [ [puarHO0 BIPOBAIKEHHS BUKIIFOYHOI M1ACYTHOCTI
€ 3aXHUCT IOPUCIUKLIT HAllIOHAJIbHUX CYJIIB y TUX BUIAJIKAX, KOJIH CIIOPH MOPYIIYIOTh MUTAHHS
yOJIIYHOTO MOPSAKY, IEBHUX €KOHOMIYHUX Ta COLIlaJIbHUX iHTepeciB. Bukitouna Mi>kHapogHa
HiACYAHICTB cyziaM Ykpainu BcTaHoBieHa B cT. 76 3Y «lIpo MIIpIl». XapakrepHa o3Haka me-
peiueHuX y CTaTTi BUMAJIKIB BUKIIIOUHOI MIACYAHOCTI — I1€ 3B’ 30K CIIPHOTO IIMBUILHOTO Mpa-
BOBiIHOILIEHHS 3 TepuTopiero Ykpainu [1]. Taki cripHi paBOBITHOCHHU:

BKJIIOYAIOTh B cebe peecTpaito ado JIIKBiALil0 MailHOBUX MpaB, sIKi MiAJIATal0Th Jep-
aBHIM peecTpallii (HanpuKiIaa, HepyXoMe MaifHO Ta 1HTeJIeKTyallbHa BIACHICTD);

3a4iNaroTh MEPLUIOYEProBi iIHTEPECH TPETiX 0cid abo rpOMaICHKOCTI B IiJIOMY (TIpolie-
nypa GaHKpyTCTBa);

BKJIFOYAIOTh BTPYYaHHs aJIMIHICTPAaTUBHUX OPraHiB (KOHKYPEHTHI CTOCYHKH);

3a4inaroTh Taki QyHKLIT 1epKaBHUX OPraHiB, K (iCKalbHY, collianbHe 3a0e3reueHHs
Ta 1HIII €eKOHOMIYHI aCleKTH.

MixHapoiHa crierianbHa MiICYAHICTh. 3 METO0 3aXUCTy BITUM3HSIHOIO BiAnoBigada. Bin-
MiHHA O3HaKa BCTaHOBIEHUX B CT. 76 3Y «llpo MIIpIl» BumaakiB MixKHApOIHOI CHEIiaTbHOT
M1ICYTHOCTI — I1€ 3B’ 130K CIIPHOTO LIMBLIBHOTO MTPABOBIIHOIIECHHS 3 TepUTOpieto Ykpainu. Cru-
COK ITiZICTaB HE € BUUEPITHUM.

MixHapoHa A0roBipHa niacyaHicTs. Betanonena u. 1 m.1 ct. 76 3Y «IIpo MIIpI». IIpo-
roraiiifHa yroaa ( yrojua CTOpiH mpo MmiICyAHICTh, FOPUCAMKIIIITHA YyTo/1a) — Yyro/a, sika BCTaHO-
BJIIOE€ BUOIp MIACYAHOCTI 1 TAKMM YHHOM OOYMOBIIIOE, B SIKHH CyJ 3B€pTaTUMYTHCSI CTOPOHH 3
MIPUBOJLY BU3HAYECHOTO CIIOpy. MOXKIIUBICTD YKJIaJIGHHS TaKO1 YyTOAM BiAMOBIIA€ XapaKTepy Mixk-
HapOJIHUX MPUBATHO NMPaBOBUX BigHOCHH. [Ipoporaniiia yroga He 3adinae cepu BUKIIOUHOT
MDKHApOAHOT miacynHocTi. HeoOxiHa KOHKpETH3aIlis MOJI0KEHb 3raJlaHOTO 3aKOHY 3 MUTaHb
Yacy yKJIaJIeHHs YTOJU (10 BUHUKHEHHSI CIIOPY, M1 YaC BAHUKHEHHS CIIOpY), YTOYHEHHS I10JI0-
KEHb Mo (HOpMy Yroju, aBTOHOMHICTh YoM (HE 3aJEeKHICTh 5K J0JAaTKOBOI BiJ] OCHOBHOTO
JIOTOBOPY M1K CTOPOHAMHU ), YPEryJtOBaHHs KOH(IIKTY MiACYIHOCTI (FOPUCAUKIIIT) MK Cya0M,
00paHUM YroJ010, Ta CyA0M, YIIOBHOBaXCHUM 3aKOHOM [1].

BupimenHs npo6aeMHUX MUTaHb MiJCYIHOCTI:

- .2 ct. 75 3Y «lIpo MIIpIl» BperymsoBye mpobnemy lis alibi pendens - BiqmMoBa cyny y
BIJIKPUTTI IPOBAKEHHS Y CIIPaBi, SKIIO Y Cy/l YU 1HIIIOMY IOPUCIUKIIIHHOMY OpraHi iH0O3eMHOT
JiepKaBH € CIpaBa 13 CIOPY MK TUMU CAMHUMH CTOPOHAMH, PO TOW caMuil MpeaMeT 1 3 TUX
caMHUX TIJCTaB; a00 BXKE € PIIICHHS MO TaKii CIpasi.

- Y. 1cr 75 3Y «IIpo MIlpIl» Bupimmia nutanus perpetuation jurisdictions (perpetua-
tion fori) — BCTaHOBJIEHH MpaBUjia HEMPUITYCTUMOCTI 3MIHH MIICYTHOCTI Y LIUBUILHOMY IPO-
ueci. BusHayaeTbest Ha yac BIAKPUTTS MPOBAKEHHS y CIIpaBl, 1 HE 3aJIEKUTh BiJ TOTO, YU B
XOJT1 MPOBAJHKCHHS TaKi IMiICTaBHU BIMAIN YU Hi.

- IlipcymnicTs 3ycTpiuHOro no3oBy. BincyThicts perymoBanss B 3Y «IIpo MIIpIl», mi-
CTHTBCS B HAIlIOHAJHHOMY 3aKOHOAABCTBI ( TpaBoBi 0cHOBH B 4. 2 cT. 113, ct. 123 LIIK; cT. 60
I'TIK) y Bumsiai 3aranbHOTO MpaBuia: 3yCTPIYHMIA ITO30B 1 BUMOTA TIPO 3apaxyBaHHS, sIKi BUII-
JMBAIOTH 3 TOTO CAMOT0 TIPABOBITHOMICHHS, 1110 1 OCHOBHHUH MTO30B, M/IJISTAIOTh PO3IIISIY B TOMY
CY/i, B IKOMY PO3IVIIA€THCSI OCHOBHUH TI030B (TaKOX MOYKHA JIOJIATH — IIPH YMOBI, SIKIIIO 0OMIBa
MI030BU B3a€MOIIOB’A3aHi Ta X CyMICHHI PO3IIISA € JOLITBHUAM).

3aMicTh BUCHOBKY. 3aKOHOZABCTBO BUPIIIYE YACTUHY MTUTAHb, TOB’I3aHUX 3 MIKHAPOIHOIO
niacyaHicTio. OHaK iCHY€E TOUIIBHICTh 3B€CTH HOPMH MIKHAPOTHOTO IIUBLIBHOTO MPOIECY B
OJIMH HOPMATHUBHUU TOKYMEHT Ta JIOOTPAIFOBAaTH (0COOIMBO PEryIIIOBAHHS IMPOPOTAIiid HIX
YTOJ1 Ta BU3HAYECHHS M1ICYTHOCTI 3yCTPIYHUX TI030BIB), 00 pallioOHaIi3yBaTH 3aCTOCYBaHHS Ta-
KOTO 3aKOHOZAaBCTBA.



184 AxmyanoHi npobnemu miscnapoonux sionocur. Bunyck 104 (4acmuna 1), 2012

Jlireparypa

1. Yepnsak FO.B. IncTUTYT micynHOCTI B MI)KHAPOJHOMY IPUBAaTHOMY IpaBi KpaiH €Bpomneii-
cpkoro Coro3y Ta Ykpainu: Monorpadis. - K.: [Ipeuenent, 2008

2. Mixnapoane npuatHe npaBo: HaBuansuuii nocionuk. — K.: Arika, 2008. — C. 454.

3. Koucturyuis Ykpainu Bizg 28.06.1996 Ne 254x/96-BP//BinomocTti BepxoBHoi Pagu Ykpainu
Bix 23.07.1996 - 1996 p., Ne 30, crarts 141.

4. TluBinbHMIA npouecyanbHui Koneke Ykpainu Big 18.03.2004 Ne 1618-1V//Odiuiitnuii Bic-
HuK Ykpainu Big 07.05.2004 - 2004 p., Ne 16, crop. 11, crarts 1088, xox akty 28609/2004.

5. Tocmomapcekuii mporecyanbHuil kogeke Ykpainu Big 06.11.1991 Ne 1798-XI1//BigomocTi
BepxoBnoi Pagu Ykpainu Big 11.02.1992 - 1992 p., Ne 6, crarta 56.

6. 3axoH Ykpainu «lIpo mixHapogHe npusarHe mpaBo» BiJ 23.06.2005 Ne 2709-IV//Odi-
uiitnuii Bichuk Ykpainu Bix 05.08.2005 - 2005 p., Ne 29, crop. 48, crarts 1694, xon akty
33145/2005.

7. 3axon Ykpainu «IIpo 30BHIIIHBOCKOHOMIUHY AisIbHICTEY Big 16.04.1991 Ne 959-X11//Bi-
nomocti Bepxosnoi Pagu YPCP Bin 16.07.1991 - 1991 p., Ne 29, crarra 377.



