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AHoTania. ¥V cmammi npogedeno Hayxosuili ananiz meopemuyHux ma NpaKmuuHux
npobnem, AKi icHyloms Yy cghepi 0oxopoHu 60c¢HHOI Oesnexu Yrpainu npu peanizayii
KPUMIHAILHO-NPABOBOT NONIMUKU 0epicadu 8 CyuacHux ymoeax. B pobomi 3eepmacmucs
y8aea HA NOHAMMS MA CYMHICMb KPUMIHAIbHO-NPABOGOI NOLIMUKY, 3 'Sco8yembces ii micye
ma poiv @ 0epicasi wooo npomuodii CyCniibHO Hebe3neuHUM OISHHAM. AKYeHnyemocs yeaza
HA HAYKOBUX NO2NA0AX, NIOX00AX mMa KOHYenyisx, Axi 6IOHOCAMbCS 00 NOHAMM ma
CKNA0060i  KPUMIHANLHO-NPABOBOI  NONIMUKU — 0epHCaslU,  36epMAEMbCl  yeaza  HA
npiopumemuicms Hanpsvie ma opm ix peanizayii ¢ cycninbcmei. Haeonowyemovcs, uo
0epocasHa NoLimuKa, sika npo8ooOUmsCs Hapasi 6 Yxpaini y cghepi npomudii 3104uHHOCHII,
HOGUHHA PO3GUBAMUCL 3 YPAXYGAHHAM HOGUX HAYKOGUX pPO3POOOK, MEopemuyHux ma
NPAKIMUYHUX PEKOMEHOAYIll GUeHUX, Yy nepuLy 4epey, 64eHUX-npagHuKie. AKyenmogano yeaey
Ha 6i0CymHicmb 8 KpaiHi YinliCHOI Cy4acHoi KOHYenyii KPUMIiHANbHO-NPABo6ol NONIMUKU
oepacasu, a maKojic cmpameii po3GUMKY HAyioHANbHO20 3AKOHO0ABCNEA NPO KPUMIHAILHY
810N0BIOANLHICHIL, Y 36 A3KY 3 YUM, BUHUKAE HEY3200HCEHICNb Ma HeBION0BIOHICHb OKPEMUM
HOpMAM KPUMIHATbHO20 3aKOHOOaecmea Ykpainu ma iHuwum NiO3aKOHHUM HOPMAMUBHO-
npagosum axkmam, y momy uucii Ocrnognomy saxony — Koncmumyyit Yrpainu, wo, y ceoio
uepey, mscHe 3a co00l0 Cymmegi npoonemu 6 OisIbHOCMI NPaBO3ACMOCOBHUX OpP2aAHi6
Ykpainu.

KurouoBi ciaoBa: gocnna bOeznexa, 6ocHHa azpecis, 80EHHO-NOLIMUYHA 0OCMAHOBKA,
Hayionanvha Oe3nexa, Oe3neka ma 000POHA, 0epIHCAGHA NONIMUKA, KPUMIHATbHO-NPABO6A
nonimuKa

Abstract. The article provides a scientific analysis of theoretical and practical
problems that exist when implementing the criminal-legal policy of the state in the field of the
protection of military security of Ukraine. Taking into account the existing challenges and
threats facing the Ukrainian, sovereign, democratic state, and before the whole civilized
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world today, the place, tasks and goals of the criminal-legal policy of the state are
determined, its role in the sphere of military security of Ukraine is comprehended. The work
focuses on the concept and essence of criminal-law policy, clarifies its place and role in the
State in counteracting the socially dangerous acts of the present.

Attention is drawn to the fact that the state policy in the sphere of counteracting crime,
which is being conducted now in Ukraine, should be developed taking into account new
scientific developments, theoretical and practical recommendations of scientists, first of all,
lawyers. The absence of a holistic, modern concept of the criminal-law policy of the state, as
well as the development of the national legislation on criminal liability, leads to
inconsistencies and inconsistencies with certain norms of the criminal legislation of Ukraine
and other subordinate normative legal acts, including the Basic Law - the Constitution of
Ukraine, which, in its turn, entails significant problems in the activity of law enforcement
agencies of Ukraine.

Key words: military security, military aggression, military-political situation, national
security, security and defense, state policy, criminal law

AHHOTANUsA. B cmamve npogedén Hayunvlil aHANU3 MeopemuyeckKux U NPaKmuyeckKux
npodaiem, Komopule cyujecmeyiom 6 cgepe oxpamvl 80enHoOU be3onacHocmu Yxpaunvl npu
peanuzayuu y207106HO-NPABOGOL NOJUMUKU 20CYOAPCMBA 6 COBPEeMEHHbIX YCI06uUAx. B
pabome obpawaemcs 6HUMAHUe HA NOHAMUE U CYUWHOCMb Y20I06HO-NPABOBOIL NOJUMUKU,
onpeoensiemcs €€ Mecmo U poib 6 20Cy0apcmee OMHOCUMENbHO NPOMUBOOECHIBUsL
00WecmeeHHo ONACHLIM OeanueM. AKyenmupyemcs GHUMAHUE HA HAYYHBIX G327504X,
nOOX00ax U KOHYenyusx, KOmopbvie OMHOCAMC K NOHAMUIO U COCMABHOL Y20l106HO-NPABOGOT
nonumuKe 20cyoapcmed, oopawaemcs, GHUMAanue Ha NPUOPUMEMHOCHIy HANPAGIeHUll U hopm
ux peanusayuu 6 obwecmee. Ommeuaemcs, 4mo 20cyOapcmeeHnds NOIUMUKA, KOMopas
npoBOOUMCs. menepv 6 Ykpaume 6 cghepe NPOMUBOOCUCMBUS NPECHYNHOCHU, OO0INCHA
PAa36UEAMbCsL ¢ YUEmOM HOBbIX HAVYHBIX PA3ZPAOOMOK, MeOPemuyecKux U NpaKmudecKux
PEKOMEHOayuUll Y4YeHulX, 6 Nepeyio ouepedb, YHeHblX-3aKoHooamenel. AKyeHmupoearo
BHUMAHUE HA OMCYMcmeue 6 CmpaHe YeJIOCMHOU COBPeMEHHOU KOHYenyuu Y20l06HO-
npagoeoil NOIUMUKU 20CYOapcmed, a makdice cmpameuu pa3eumus HAYUOHAIbHO20
3aKOHOOAMeNbCMBa O KPUMUHANLHOU OMBEmMCMEEHHOCU, 6 C6A3U C DMUM, B03HUKAEMm
Heco2naco8anHoCb u  Hecoomeemcmeue omoenbHbIM HOpMAM  Y207106HO20
3akonooamenbcmea Yxpaurol u Opyeum NOO3AKOHHBIM HOPMAMUBHO-NPABOBLIM AKMAM, 6
mom yuciae Ocnognomy 3axony — Koncmumyyuu Yrpaunwvl, umo, @ ceoro ouepeos, msanem 3a
co0601i cywjecmeennvie nPoodIeMbl 8 0esimeIbHOCMU NPABONPUMEHUMBIX OP2aH08 YKpautbl.

KuroueBble ciioBa: goennas 6e30nacnocms, 60eHnds azpeccus, 60eHHO-NOIUMUYECKAs]
00CMAHOBKA, HAYUOHANbHASL 0€30NACHOCHb, 0e30NACHOCMb U 000POHA, 20CYOAPCMBEHHAs
NONUMUKA, Y20JI06HO-NPABOBAS. NONUMUKA

IHocTtanoBka mpo6Jevu. Ha cborogHi, y KpuMiHaJbHO-MPABOBil JOKTPHUHI 1I€ HE
BUPOOJIEHO €IMHOT0 KOHUENTYaJbHOro MiJX0Ay LIOAO0 PO3YMIHHS KPHUMiHAJTIBHO-MPABOBOT
MOJIITUKK JiepsKaBU y cdepi OXOpoHM BOeHHOT Oe3neku. Ha mymKy mepeBa)kHOi OibIOCTi
JOCJIiTHUKIB 3 AaHOT NPOOJeMaTUKH, BiICYTHICTb LIJIICHOT Cy4acHOI KOHLIENLiT KpUMiHAJIbHO-
NpaBoOBOi MOJITHMKM B KpaiHi, cTpaTerii po3BMTKY HalliOHaJbHOrO 3aKOHO/ABCTBAa MpPO
KpUMiHaJbHY BiJANOBiJaJbHICTb, MPU3BOIUTH 10 MOCTIHHMX HE cUCTeMHMX 3MiH. Lle mae
CBOTM HAaciIKOM BHMHUKHEHHS CHUTYyalliii HEBiAMOBIAHOCTI KPUMIHAJIBHOIO 3aKOHOAABCTBA
VkpaiHu iHIIUM HOPMATHBHO-NIPABOBMM akKTaMm, Y TOMY uucii i OCHOBHOMY 3aKOHY —
Konctutynii Vkpainu, 1o y CBOIWO 4Yepry TiIrHe 3a co0Ol CyTTeBi MpobiemMu B
MPaBO3aCTOCOBHI JisSTTBHOCTI.
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Po3poOKy TeopeTMYHHMX OCHOB KpUMiHAJTBHO-NPABOBOI MOJITHKK Aep:kaBu y cdepi
OXOpOHM BO€HHOI Oe3neku, 0e3 CyMHIBY, MOJKHa BiJHECTH O HaMOiNbII TOCTPUX Ta
aKTyaJbHUX MPo0JIeM KpUMiHAIBHO-TIPABOBOT HAYKH ChOTO/ICHHSI.

He nuBnsuuch Ha Te, WO MNPOTATOM OCTAaHHBOTO Tepiogy 3 wi€l mMpobreMaTHKu
3’s1BJIsIETHCS Bee Oibllie HAYKOBMX Mpallb Ta myOsikallii, 1o 6e33anepevyHo CBiq4uTh mpo ii
aKTyalbHICTh, iCHYye rocTpa HEOOXiJHICTb B MNOJalbLIOMY 1i HAayKOBOMY OCMMCJIEHHI.
Bu3HaueHHs MOHATTA Ta 3MiCTy KpUMiHAJbHO-NPABOBOI MOMITUKK, Y TOMY 4YHMCIi, y cdepi
OXOPOHHU BOEHHOT Oe3nekr YKpaiHi, Moxke OyTH 3/1iHCHEHO LIJISIXOM 3aCTOCYBaHHS 3arajibHOT
JiaNeKTUYHOT METOJIOJIOTT, sIKa JJa€ MOXKJIMBICTh YCTAHOBUTH i1 Miclie Ta poJib SIK Y MOMiTHLL
JIepKaBH, TaK i y MOMITULI GOPOTHOU 3i 3MTOUMHHICTIO.

Jlep:kaBHO-NIpaBOBa MoOJIiTUKA Y cepi O0pOTHOM 31 37I0UMHHICTIO JIMIIE OCTAHHIM YacoM
cTana 00’€KTOM MPUCKITUIMBOT YBaru Ta HayKOBOTO IHTEpECYy 31 CTOPOHM BUYEHUX-TPABHUKIB
Ta nojitosorie. [IpoTe, migxomu MO0 PO3yMiHHS 3MiCTy Ta OCOOJMBOCTEH IepiKaBHOT
MPaBOBOI MOJIITUKM K Y cepi BOEHHOT 6e3mekHu, Tak i y cdepi 60poThOH 3i 37T0UMHHICTIO, SKi
JOCIIJUKYIOTbCS B HAYKOBHMX MpaLsiX, HE OTPUMAJIM JOCTaTHHOIO HAyKOBOIO BHUCBITJIEHHS B
IOpUaMYHii Jitepatypi. Takok HEOOXiAHO 3BEpHYTH YBary, 110 3a YaciB He3aJexHOl
VYKpaiHu, MUTaHHS, SKi CTOCYIOTBCS 3MiCTy, 3a/a4 KpUMiHaJIbHO-MPABOBOT MOJIITUKK Y cdepi
OXOPOHHW BOEHHOT 0€3MeKn po3KpHBalcs ornocepeakoBaHo. Came TOMy Lie MUTaHHs MpH HOro
HEJI0CTaTHbOMY HAayKOBOMY BHMBUEHHI € BaKJIMBUM Ta HAJI3BMYAMHO aKTyalbHUM i Mae
BEJIMKE 3HAYEHHs SIK AJIsl OPUMYHOT HAYKH, TaK i AJIsl IPAKTUKK JeP>KaBOTBOPEHHS.

Meta cTarTi NonArae y KOMIUIEKCHOMY JOCTI/UKEHHI JOKTPUHATBHUX MOJIOXKEHb
KpUMiHaJIbHO-TIPABOBOT MOJIITUKK JIepKaBU y cepi OXOPOHH BOEHHOT Oe3mneku Y KpaTHu.

AHaJi3 ocTaHHIX JOCTiEKeHb Ta myOJikamiii. [IutaHHAM KpuMiHaAJIBHO-TIPABOBOT
MOJTUKKA JEp)KaBW Yy pi3Hi yacu TPUAIISIM 3HAYHY YBary BiTUM3HSIHI BYEHi, Taki SK:
B. I. bopucos [3], O.b. 3arypcekwuii [7], A. A. Mutpodanos [15], T1. JI. pic [17; 18; 19;
20], a takox 3apyOixkHi: M. A. benses [2], M. I. 3aropoanikos [6], H. A. Jlonawenko [10],
I'. M. MunbkoBckwii [13] Ta iH. Pasom 3 nuM, HaykoBi MiAX0oAuW WIOAO JAOKTPUHAILHUX
MOJIOXKEHb KPUMiHAbHO-MPaBOBOT MOJITUKM JIepxkaBu Yy cdepi OXOpPOHM BOEHHOT Oe3neku
VKpaiHn 3anuiuaroTbes JUCKYCIHHUMM Ta MOTpeOylOTh JI0JATKOBOTO  IPYHTOBHOIO
JOCJTiPKEHHS, 0COOJIMBO 1€ MUTaHHs Ha0yBa€e CBOET FOCTPOTH 3 BPaxyBaHHIM CTPIMKMX 3MiH
HE JIMIIE y 3aKOHOJIaBuiii, MPaBO3aCTOCOBHIM, a i y MOJiTUUHIi 0OcTaHOBII K YKpaiHu, TaK i
O1bIIOCTI KpalH KOHTUHEHTAIbHOT €BPOTH.

Bukiang ocHoBHOro Mmarepiaay gociimkenHsi. HemoctaTHbO — BHCBITICHUMHU
acreKTaMu po3TJIsiIyBaHOT MPOOIeMHU OCTaHHIM YacoM € 0COOJIMBOCTI (POPMYBaHHS TOKTPHUHU
PO3BUTKY, BM3HAYEHHs MPIOPUTETHUX 3aBJaHb y cdepi 3aXUCTy MpaB i OCHOBOMOJIOKHUX
cB00OO JIIOJIMHM Ta TpoMajisiHuHa [7, c. 44].

Cepen BCiX HampsMKiB JiepxaBHOT MOJITUKM y cdepi 3anodiraHHs 37104YMHHOCTI, fKi
nepe0yBalOTh MiX CcO00I0 y (QYHKIIOHANbHIM 3aneXHocTi i B3aeMofii Ta 0OOYMOBIEHi
NpeJIMETOM, 3aBJAaHHAMHM W MeToJaMu MiATPUMAaHHsS TNPaABOMOPSJAKY B CYCHiJbCTBI,
KpUMiHaJbHO-TIPaBOBA MOJITUKA JEpXKaBU, HA JYMKY MEpeBa)KHOi OiNbLIOCTI BITUM3HSHUX
HAYKOBIIiB, po3po0Jis€ CTpaTerito i TaKTUKY, (POPMYITIOE OCHOBHI 3a/1ai, MPUHLMIHI, HATPSIMU
i sl KpUMiHAJILHO-NMPABOBOI [Iil HA 3JIOYMHHICTh, 3aCO0M TX MOCATHEHHS, | BUPAKAETLCS B
HOpMax 3aKoHy NpO KpUMiHaJbHY BiANOBiJaNbLHICTh, MPAKTHIli 1X 3aCTOCYBaHHs, aKTax
oiuiiiHoro TiymMaueHHs KpUMIHAJbHO-MPAaBOBUX HOPM Ta TMocTaHoBax [lneHymy
BepxoBnoro Cyny Ykpainu (CKi1aqoBi KpMMiHalabHO-TIpaBoBoi nodituku) [20, c. 13].

JlocnipKyroud KpUMiHalbHO-MPaBOBY MOJITUKY JepxkaBU Yy cdepi OXOPOHH BOEHHOT
Oe3neky YKpaiHM HEMOXIIMBO OMMHYTH YBAaroro MHUTaHHS, SKi CTOCYIOTbCS BHM3HAYEHHS il
Miclsl B cHCTeMi caMoi Jep:KaBHOT MOJITUKKM y cdepi 3amobiraHHs 3J0YMHHOCTI, SKa
OJJHOYACHO BHMCTYIMAa€ YaCTMHOIO MPaBOBOI MOJITUKMU JepxkaBu. Lle moxe OyTu 37ilicHEHO
IUISIXOM  3aCTOCYBaHHs 3arajibHOT JliaJleKTUYHOT METOJOJIOril, sKa Ja€ MOXKJIMBICTh
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BCTAaHOBUTH 11 Miclle SK y BHYTpIlIHIA MOJITHLI AepXaBU Tak i y MOJiTHI OOpoTbOM 3i
3JI0YMHHICTIO.

V 3B’s13Ky 3 MM, HEOOXiJJHO 3’SICYBaTH MicCIle, 3aBJlaHHS Ta I1iJli KPUMiHAJTBHO-TIPABOBOT
TOJIITUKY JIEpP)KaBH, a TAKOK OCMHCIUTH 11 poJib y cepi 0OXOpoHW BOEHHOT Oe3nekn YKpaiHu
3 ypaxyBaHHSIM HAassBHUX BUKJIMKIB Ta 3arpo3, siKi iCHYIOTb CbOTOJIHI Y HaUlii JepKaBi.

Sk cnymno 3BepHyB ymary II.JI. @pic, Oyab-sika jaep:kaBa y CBOIH JisIbHOCTI
CIMPAETHCS Ha BiAMOBIIHY 11€0JIOTiI0, KEPYETHCS HEIO MPU MPUHHATTI YCiX pillieHb (3aKOHIB),
1110 BU3HAYAIOTh LUIIXU PO3BUTKY Ta PYHKUIOHYBaHHs i€l aepxasu. Came BoHa nepedyBae y
iX (yHIAMEHTi, BU3HA4YarO4YM CHPSIMOBAHICTh i 3MicT. Imeonorist cycminbeTBa, K BiOMO,
(opMyeTbcs i BIMJIMBOM €KOHOMIYHUX BigHOCMH. B i1 ocHOBiI mnepeOyBaOTh TaKOXK
MEHTaJITeT Hapoy (Hallil), BianoBiaHi ¢inocodchKi KOHLIEMNLLIT, Teopil TOLIO.

[IpaBoBa ineonoris B mioMy (opmye mMpaBOBY MONITUKY A€p)KaBH, BU3HA4YatOuu i1
3aBaHHA, 11, HampsMHU, TPUHIMIK, €Tanmu peaiizaiil, 0 y CYKYMHOCTI Moxe OyTu
BU3HAYEHO K KOHIIEMIIis TIPABOBOT MOJIITUKK Jep>kaBu. Y 3B’S3KY 3 1IMM, MTPAaBOBA iZI€0JIOTis
CYTTEBUM YMHOM BIUIMBAaE Ha (OpPMYBaHHS 3aKOHOJABYOrO MOJsl KpaiHW, MOAANbLIOro ii
NOJIITUYHOIO BEKTOPY po3BUTKY [18, c. 65].

Bsarani, nonituka (Bia rpeubkoro — politike) y wuporxomy poszyminni — 1e NisIbHICTh
OpraHiB Jep>KaBHOI BJIaJM Ta JEpXKABHOTO YMpaBIiHHS, sKa BijoOpaxkae cychnibHUNA naj i
€KOHOMIYHY CTPYKTYpYy KpaiHu. BoHa MeBHMM YMHOM CHpsSMOBaHa Ha JisUTbHICThH AEpiKaBU
abo cowialbHUX TPyn y pi3HUX cdepax CyCHibHUX MpaBOBiAHOCHH (Oe3neka, eKOHOMIKa,
couianbHa, Aemorpadivna, HalioHambHa cepu Toio). V 8y3bkomy po3yminni, IOJITUKA — 11€
MeBHa 4YacTMHA, Tmporpama abo HampsIMOK TakKoi JisIbHOCTI, CYKYIHICTh 3aco0iB
(iHCTpyMeHTIB) Ta METOJIB (T€XHIK) 3 METOI pealtizallii MeBHUX iHTEepPeCiB I JOCATHEHHS
KOHKpeTHOi MeTH (Cy0’€KTOM TMOJIITUYHOTO TMpOLEeCcy) B TMEBHOMY  COLiaJIbHOMY
cepenoruii [22].

be3zanepeyHo, WO OJHMM 3 TOJOBHUX HAmNpsIMB JisUIbHOCTI JEp:KaBU € JisUIbHICTb
CHpsIMOBaHa Ha 3ano0iraHHs 3JI0YMHHOCTI. [IpOoTH/is 310YMHHOCTI € Ba)JIMBOIO CKJIa/I0BOIO
(YHKUIOHYBaHHS Aep:KaBU Oy/b-SIKOrO THUITY, HE3aJ€KHO BiJl Yacy CBOrO iCHYBaHHs. 3HauHa
KUJTbKICTh HOPMAaTUBHO-TMPABOBUX aKTiB, Pi3HUX MpOrpaMm Ta CTpaTerii, 1o NnpuimMaioTbes
opraHamM Jep:KaBHOT BJIaAM, BEJIMKA KiJbKICTh MPAaBOOXOPOHHMX Ta MPaBO3aCTOCOBHUX
opraHiB — Bce 11€ CBiUUTh MPO 3HAYHY POJIb MOJITUKU y cdepi 3anodiraHHs 3JI0YMHHOCTI B
JISUTBHOCTI JepKaBu. Y 3B’A3KY 3 MM, HEBi/l’€MHOIO YaCTHHOIO TAKOTO HANpsMY isUIbHOCTI
nep>kaBu 0€3CYMHIBY € KpMMiHaJIbHO-TIPaBOBA MO THKA.

KpuMiHanbHO-TIpaBOBY TMOJIITHKY, TEpII 3a BCe CIiJ pPO3yMiTH SK TIEBHWH BHJ
TiSUTEHOCTI IepKaBH 3 MPOTH T 3TOYMHHOCTI. AJie He TijbKH. L{ikoM 04eBHIHO, 110 3 METOIO
3a0e3NeyeHHs  MAaKCUMalbHOT ©(QEeKTHMBHOCTI  TaKOi JisVIbHOCTI BOHa Mae OyTu
MignopsAaKoBaHa MeBHil TeopeTU4Hil Mojeni (Tak 3BaHill «3aranbHiii imei» Toio). OkpiMm
TOro, KpUMiHAJbHO-NpaBOBAa MOJITMKAa — 1€ 1I€ i BiANOBigHA rajdy3b HayKu, sKa Mae
NpeJMETOM CBOTO JIOCHiIKEHHs BKa3aHUN BUJ JisUIbHOCTI Ta BUPOOJIEHHS Ti€l TEOPETHUYHOT
MOJIeIi, BiAMOBIIHO 10 SIKOT Taka JisJIbHICTh Mae 3/icHioBaTuCh [16,c. 183].

He nuBnsiuuch Ha po3pi3HEHICTH MOTJISIIIB B MUTAHHI 3MICTY Ta CYTHOCTI KpUMiHaJbHO-
MPaBOBOi MONITUKK, OUIBIIICTh HAYKOBLIB CXMJISIFOTHCS O JAYMKH, IO OCTaHHS BHUCTYMae
CTPYKTYPHOIO YaCTHHOIO MPABOBOI MOJITUKHK JEP’KaBU, OCHOBHUI 3MICT SIKOI 3BOJAUTHCS 10
3aCTOCYBaHHS PEMPECUBHUX 3axo[iB. Bu3HauuTh 11 Miciie B CMCTEeMi MPaBOBOT TMOJIITHKH €
NPOLECOM CKJIaJHUM, NPOTE BKpaidl HEOOXiJHUM /Jisl pO3YMiHHS ii 3MiCTOBHOIO HarmoOBHEHHs
Ta TepMiHOJIOTiYHOT XapakTepuctuku [11, c. 126].

Haii0inpi BXMBaHMMH B I[bOMY CEHCi TEpMiHAMH B HAyKOBii JIiTEpaTypi € «IMoJiThKa
JaepxaBu y cdepi 3amo0iraHHs 3J0YMHHOCTI», «KpUMiHajbHO-MPaBOBa MOJIITHKAY,
«KpUMiHaJbHA mnosiTuka». Hapazi, y HaykoBiil cnilibHOTI »KBaBoi AMCKycii HaOyBarOTh
MUTaHHS, SKi CTOCYIOTbCS TEPMIiHOJIOTIYHOT BJIACTMBOCTI OCTaHHBOro MOHATTI. Cama
€TUMOJIOTiS CIIOBa «KpUMiHAJIbHAY, SK 3a3Hauvae A. A. MutpodaHoB, B NO€AHAHHI 3 TEPMiHOM
«TMOJIITUKA» HaJa€ OCTAaHHbOMY HEraTWBHOTO, HENpuiiHsATHOro 3abapsiieHHs [15, c. 23]. Sk
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BipHO BimmiTHB M. M. KopxkaHchkuii, TepMiH «KpUMiHaJIbHUIl BKHBAETHCA B YKpaiHCBKIil
MOBI 11I¢ i B 3HAUEHHI «3JI0YMHHUI» [9, c. 4].

Came TOMY, Ha Hall MOTJISA, BUIIEHUH BHIIE HAMpPSIMOK AEp>KaBHOI BHYTPIIIHBOT
MOJIITUKK OiTBIN MpaBMIIbHO OyJio 6 iMeHyBaTH momiTHKa y cdepi 3amobiraHHs 3TOYNHHOCTI.
[lpote, TYT HEOOXiJHO MOroAMTHUCHL 3 BUCJOBIAEHHSAM ['. M. MUHBKOBCKOrO, SIKWii
y3arajbHIOIOYM BCE€ PI3HOMAITTS AYMOK, 3pOOMB BMCHOBOK, «... IO SIK OM HE iMEHyBaJuCs
HaMpsMKY TisSUTbHOCTI JIEp)KaBM i CYCHiNbCTBA, MOB’sA3aHi 3 OOPOTHOOO 3i 3MOYMHHICTIO, —
KPUMiHAJIBHOIO TIOJIITHKOIO ab0 TMOJIITUKOI OOpOTHOM 3i 3JIOUMHHICTIO, — WIEThCA TPO
HaBaXJIMBIllY CKJIQJIOBY YAacTUHM BHYTPILIHBbOI MOJITHKM, [0 3abe3neuye e]eKTHBHE
(YyHKILIOHYBaHHS €KOHOMIYHOI, iJ€0JIOTIYHOT Ta COLaJbHOI MOJITUKK JAep:kaBu» [13,
c.3-12]. Ax moxHa mobGauuTH 3 UBOro BHU3HAYEHHS, ['. M. MUHBKOBCHKUI OTOTOXKHIOE
KPUMiHaJbHO-TIPABOBY MOJITUKY JepXaBu 3 MOJITHKOK JepkaBu y cdepi 3amoliraHHs
3JI0YMHHOCTI | BU3HAUYAE 1X K CMHOHIMH. [Ipu 1IbOMY BigBOOUTH TM JMIIE JOMOMIXKHY pOJib
JUIs1 311CHEHHS IHIIMX BUJIIB TMOJIITUKY JIEPIKABHU.

LlinkoM OueBMAHO, LIO AJSI TMPOBENEHHS PO3MEXKyBaHHS LHUX TMPaBOBUX KaTeropi,
HEOOXiTHO OCIIANTH 1X 3MiCTOBHE HAITOBHEHHS i IaTH BiMOBiIb Ha MUTaHHS: KPUMiHAIBHO-
MpaBoBa MOJIITHKA — 11€ € TiJIbKM MUTaHHS KPUMiHAJIBHOTO 3aKOHOJIABCTBA, KpUMiHamizamii i
JeKpUMiHalTizalii, mneHamizamii i JeneHaizauii? 4v MUTaHHS KPUMiHAJILHOTO TMpOIIECY,
KpUMiHaJbHO-BUKOHABYOTO MPaBa Ta KPUMiHOJIOTi1?

be3zanepeuHo, 110 KOJIM MU FOBOPUMO NPO KPUMIHANIBHO-NPABOBY MOJITUKY JepKaBH B
YacTHHI MpaBOBOT MOJITUKA, MM MAaeMO Ha yBa3i TaKWii pi3HOBH[ TOJITUKHA, OCHOBHUM
3aBAAaHHSIM SKOT € MPOTHIiS 370YMHHOCTI. TyT BaXKO HE TOTOAMTHUCH 3 MO3MLIEIO
H. A. Jlonamenko, sKka 3a3Hayana, IO KpPUMiHAJIbHO-TIpaBOBa TONITHKA MOXke OyTH
BU3HAUYCHA SIK YaCTHMHA BHYTPILIHBOT MPAaBOBOT MOJITUKU JAEPXKaBH, K HAMPSIMOK isUTHOCTI
Jep:kaBu y cdepi OXOPOHM JI€MOKPATHUYHOIO CYCHUILHOIO JIady BiA 3JJOYMHHMX MOCSraHb,
KU moJisirae 'y BUPOOJIEHHI i (OpMyJrOBaHHI el Ta NMPUHLMIIOBUX MOJOXEHb, (GopM i
METO/IiB KpUMiHaIbHO-MPABOBOTO BIUIMBY HA 3JIOYMHHICTh B LIAX 11 3HMXKEHHSI i 3MEHIICHHS
HEraTHBHOTO BIUIMBY Ha collianbHi mpouecu [10, c. 124].

VY Toii ke yac BiZioMO, 110 MPOTHU/isl 3TOYMHHOCTI JJOCATAETHCSA HE JIMIIE KPUMiHAIBLHO-
npaBoBUMHU 3acobamMu. TyT HEoOXiZHO 3BEpHYTH yBary i Ha 3HauHy poOJib KPUMiHAJIbHO-
BUKOHABUYOI CHCTEMH, OMEPAaTMBHO-PO3IIYKOBOT Ta KPUMIHAIBHOI MpOIeCyaabHOI, a TaKOX
KPUMIHOJIOTIYHOT JisUTBHOCTI — TakK sK 3arno0iraHHs 3J0YMHHOCTI INUIAXOM YCYHEHHS ii
JIeTepMiHAHTIB € Oe33anepevHo MPiOPUTETHUM HanpsMKOM jepkasu. [1po pi3Hi HampsiMu, siKi
YTBOPIOIOTH CHCTEMY 3amobOiraHHs 3J0YMHHOCTI 3a3HauyaB y cBiii wac M. I1. UyOuHChKHH,
ulonpasaa Ha HOro 1yMKy LSl CUCTEMA CKJIaJaeThesl TUIbKM 3 KPUMiHaJAbHOIO 3aKOHOAABCTBA,
NOJIITUKY NPEBEHLIT Ta MOMITUKK penpecil (kapajabHOi nonituku) [21, c. 52].

IHoai B ropuanuHiii JiTepaTypi, BAAIOTbCA A0 HAYKOBOTro 00iry po3pi3HEHHX MOHSTbH
KPUMiHaJIbHO-TIPABOBOT MOJNITUKKM y BY3bKOMY i Yy HIMPOKOMY pO3yMiHHi. 30Kpema,
A. A. MutpodaHoB 3a3Hauae, 10 KPUMIHAILHO-NPABOGA NOLIMUKA Y WUPOKOMY PO3YMIHHI —
1I€ YacTWHA MPaBOBOT MOJIITUKU JIepKaBu y cpepi MpoTuaii 3MI0YMHHOCTI, sIKa 3/1ilCHIOETbCS
3aco0aMM KpUMiHaJIbHOT pempecii. Y @y3pskomy o PO3yMiHHI, KpUMiHAJILHO-TIPaBOBA
MOJIITUKAa — 116 YacTHMHA MPaBOBOI MOJIITHKU JepXKaBu Yy cdepi mMpoTUAil 3JI0UMHHOCTI, sKa
3MICHIOETHCS 3ac00aMK MaTepialbHOTO KpUMiHaIBHOTO TipaBa [ 15, c. 24].

Cxoxuil miAxiag 0 JAaHOTO MUTaHHS 3ampornoHyBaB i I'. M. MUHbKOBCKHH, KU Yy
LIMPOKOMY PO3YMiHHI KpUMiHalbHO-MPABOBY MOJITUKY TPAaKTyBaB SIK CUCTEMY OOpoThOM 3i
3JIOYMHHICTIO B LIJIOMY, IO XapaKTepu3ye HAyKOBO OOIPYHTOBaHy JIiHitO Li€i O0poThOH,
cTparterieto jaepkaBu B Iiii cdepi, MiclieM i 3HaueHHSIM OOpPOTHLOM 31 3JIOUMHHICTIO B
3abe3neyeHHi moTped colialbHOrO PO3BUTKY. JlaHa cucTema, Ha JTYMKY BUEHOrO, MOBMHHA
posrisaaTucs Ha TPbOX piBHSX: KOHLIENTYaJIbHOMY, 3aKOHOJJaBUOMY,
npaBo3actocoByomy [14, c. 61]. Jpyruii acnekT OXOIUTIOE «... KOHUEMIiI0 BUKOPUCTAHHS B
60poThOi 3i 3ITOUMHHICTIO caMe KpUMiHATLHO-NIPAaBOBUX 3ac00iB; X B3aEMOJII0 3 CMCTEMaMu
iHIMX 3aco0iB 6OPOTHOM 3i 3MIOUMHHICTIO...» [12, c. 69].
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JlocmipKyroud JIyMKM HAyKOBIIIB 3 TMUTaHb KPUMiHAJILHO-TPABOBOI MOJITUKH,
HEOOXiJJTHO 3BEpPHYTH yBary, IO JaHa MOJITHKA PO3YMIEThCS Yy IIMPOKOMY Ta BY3bKOMY
3HAYEHHSX.

Tak, y wupoxomy 3navenni BOHA OXOTUTIOE OO0 MisUTBHICTD 3 MPOTH T 37TOYMHHOCTI
3aco0amMy KpUMiHANBbHOT perpecii, 10 HaJIeKUTh 0 apceHaly CIOpPiJHeHMX raiyseil mpasa
KPUMiHAbHO-MIPABOBOTO ILMKJIY: MaTepiajbHOrO KPUMIHAJIBHOTO IMpaBa, MpOLECYyaabHOrO
KpUMiHAJIBHOTO TIpaBa Ta BWKOHABYOTO KpHUMiHaJIbHOTO TipaBa [16, c. 184—185]. Inmri
HAYKOBLI O TaKOro LIMPOKOrO PO3YMiHHS KpUMiHaJbHO-MPABOBOT MOJITUKU BiIHOCATbH i
MPOTHIIFO 3JIOYMHHOCTI KpuMiHOJOTiuHMUMHU 3acobamu [20, c. 13]. 'V eysexomy 3uavenni
KPUMIiHaJIbHO-TIPABOBY TMOJITUKY pO3MISJAI0OTh K AisUTbHICTE JepkaBu (B ocoOi  ii
KOMIETEHTHUX OpraHiB) 3 MPOTHIi 3JIOYUMHHOCTI i3 3aCTOCYBaHHSM 3aco0iB MaTepiallbHOro
npasa.

3acTocyBaHHS TEPMiHY KPHUMIiHAJIBHO-MPABOBOI TMOJITUKK B IIUPOKOMY Ta BY3bKOMY
PO3yMiHHI 3anpoBaauB y cBiii uac i M. [. 3aropo/iHikoB, KHii 3a3HavaB, 1110 B paMKax €IMHOT
KPUMiHaJAbHOT MOJITUKU PO3PI3HAIOTh KPUMIiHAIbHY MOJNITUKY y BY3bKOMY CEHCi CJOBa,
CYJOBY TMOJITUKY | BUIPABHO-TPYIOBY TNONITUKY. BiH 3Beprac yBary Ha Te, IO
«... KpUMiHQJILHO-TIPaBOBa MOJIITHKA Mependavyae 3akpilieHHs B HOpMax KPUMiHAJIbHOTO
npaBa 3arajbHUX MUTaHb KPUMiHAIBHOI BiJMOBiAAJbHOCTI, BiJMOBIJabHICTh 32 KOHKPETHI
37I0YMHHU B LIJIsIX OOpOTHOM 31 3IOYMHHICTIO Ta MonepeKeHHs 310unHiB. HatomicTh cynoBa
MOJIITUKA, CIIPSIMOBYE 3aKOHOTBOPYY [lisSUIbHICTh, BU3HAYAJIbHY CTPYKTYpPY i ¢opMu poboTu
OpraHiB po3ilyKy, Ai3HaHHS, CHIACTBAa i CyAy Ta MpPaKTUYHY MisUTBHICTH IIMX OpraHiB i
rpOMajICbKMX oOprasizaimiii mo OopoThOi 3i 3JOYMHHICTIO Ta TOMNEpPEIKEHHS 3JI0YHMHIB.
BunpaBHo-TpynoBa (200 KpvMiHalIbHO-BUKOHABYa) TMOJIITUKA CHPSMOBYE 3aKOHOTBOPUY
TiSUTBHICTD | MpakTHUHY poOOTY BiIMOBIIHUX OpraHiB JepkaBW Ta TPOMAICHKOCTI OO
3aCTOCYBaHHs OKapaHHs» [6, c. 14].

Ha Hnawy aymky, Taky kiacudikauiro miJBUAIB KPUMiHAIbHOT MOJITHUKM HE MOYKHA
BU3HATU Branoto. [lo-mepiie, HaBpsA YM JOLIIBHO 3aMiHIOBATU MOHSATTIM «KPUMiHAIBHO-
NpaBoBa TOJIITUKA Y BY3bKOMY CEHCi CJIOBa» caMmMe TMOHATTS «KPUMiHaIbHO-ITPAaBOBOT
MOJTITUKWY, OCKUJTBKM OCTaHHE OiJIbII YiTKO BifoOpaxae crnietndiky 1boro migBUAY MOJiTHKH.
HatomicTh BUKOpUCTaHHS TEpPMiHY KpUMiHAJIBLHO-NIPABOBOI TMOJITUKA Yy BY3bKOMY Ta
HIMPOKOMY CEHCi, SK TOYHO CBOro uacy BiaMiuaB M. A. benseB, 3maTHe nuile BHECTU
TUTyTaHUHY B PO3YMIHHS 3MICTY KpUMiHAIbHOT NOMITUKKY. BueHuit Hamomnsiras, 1o BUaa€ThCs
TEOPETUYHO 1 MPAKTUYHO BUMPABAAHUM BUXOJUTH 3 TOTO, 1110 iCHYE €JMHA MOJITHKA B ramy3i
60pOTHOM i3 3ITOUMHHICTIO, SIKa 3/IHCHIOETHCS 3a OTIOMOTOIO TPhOX ii MiABUIIB (MigcucTeM,
CKJIAZIOBMX YAaCTUH): KPUMIHANbHO-MPABOBOI TOJITHKM, KPUMIHANBHOI MpouecyaabHOT
NOJITUKH | KpMMiHATIbHO-BUIIPABHOT MOJIITUKHM [2, c. 22].

TakuM YMHOM, cyyacHMH cTaH po3poOku Teopii mojitTuku y cdepi GopoTeOH 3i
37IOYMHHICTIO XapaKTePU3YEThCS KOMILUICKCHICTIO BHBUYEHHS MPOOJeMH SK crenudiuyHol
MiICKCTEMU 3arajbHOi BHYTPIIIHBOI MONITHKKA JepkaBd. He Batouuch y AMUCKYCItO 100
CTPYKTYpPHUX €JIeMEHTIB TMOJIITUKK JepkaBu y cdepi 3anobiraHHs 3JI0YMHHOCTI, CIiJ
MOrOIMTUCh 3 JYMKOIO TPOBIJHOTO BITYM3HSHOTO HAYKOBLS B MUTAHHSIX KPUMiHAJIBHO-
npaBoBoi nonituky I1. JI. @pica, skuii BU3HAYMB Miclle KPUMiHAJILHO-TTPABOBOI MOJIITUKU B
cUcTeMi BCi€l BHYTPIlTHBOT MOJTITHKHM IepIKaBU HACTYITHOIO cxemoto (PucyHok 1):
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Pucynok 1
Micue KpuMiHAJIBLHO-NPABOBOI NOJIITHKH B CHCTeMi BHYTPIlIHLOT MOJITHKH J1ePKABH

BuyTpimnsa noaiTuka
(SIK cKJ1al0Ba 3arajibHOT MOJIITUKY JIepKaBH)

IIpaBoBa moJituka
(SIK €JIeMEHT BHYTPILLIHbOT MOJTITHKH)

1

HoaiTuka y cdepi 60poTHOH 3i 310YMHHICTIO
(SIK e7IeMEeHT MPaBOBOT MOJIITHKH)

-

NoJIiTHKA KpUMiHajbHa KpUMiHaJbHO- KPUMiHOJIOTYHA
KpUMiHaJbHO- npolecyasibHa BUMKOHaBYA (npodinakTuyHa)
npaBoBa NoJiTUKa NOJIiTHKA noJliTHKa

AKIEHTYIOUHM BaXJIMBICTh MOJITHKH y cdepi 60poThdu 3i 3moumuHicTiO, 1. JI. Opic
3a3Havyae: «... K MaricTpajbHUi HampsM AisJILHOCTI Aep:kaBu Mo O0poThOi 3i 37I0YMHHICTIO,
BOHA CKJIQJAETbC 3 KiJIbKOX €NEeMEHTIB (CKJIaJ0BUX) — KPUMiHAIbHO-MPABOBOI MOJITHKH,
KpUMiHalbHOT ~ TpolecyadbHOT  MONITHKH, KPUMiHAJIbHO-BMKOHABYOI  MOJITHKM  Ta
KpUMiHOJIOT4HOT (mpodinakTuuHoi) nonituku» [19, c. 31].

Te3a mpo caMOCTiiHICTh KpPHUMiHaIbHO-TIPABOBOT, KPHUMiHAJIBbHOT MpolecyalbHOl Ta
KPUMiHaJIbHO-BUKOHABYOT MONITUKY 3HAYHOIO MipOIO TPYHTYEThCS Ha (aKTi iCHYBaHHS TPbOX
CaMOCTIfHMX Tajy3eil mpaBa: KPUMIHAJIBHOTO, KPHUMIHAJIBHOTO TPOLECYaJbHOTO Ta
KpUMiHaJbHO-BUKOHaBYOro. JlilicHo, B cuily cneuudiky npeamera npaBoBOro peryitoBaHHs
i ragy3i mpaBa MarOThb caMOCTiliHMI XapakTep. OfHaK 1ie JKOJHOI MipOl0 HE CIPOCTOBYE
MOJIOKEHHSI NpO X €HICTh, OCKIbKM HOPMM LIMX rajiy3eil peryitoloTh AisNIbHICTb Pi3HUX
cy0’€eKTiB B OJHIH rany3i ;KUTTA CyCliJbCTBA — B rany3i 60poThOM 3i 3MOYMHHICTIO. Y LIbOMY
3B 13Ky HEOOXiJHO aKLEHTyBaTU YyBary, wo OopoTbOa (MpoTHis) i3 3JIOUMHHICTIO He
OOMEXKY€ETbCS BUKIIIOYHO Taly3ssMU KPUMIHAJIBHOIO, KPUMIHAJIBHOIO MpOLECyalbHOro Ta
KpUMiHaJbHO-BUKOHAaBUOro npapa. HeoOxiHO mam’sTaTv mpo poJib Takoi rajiysi mpasa, sika
PEryJIIO€ ONepaTUBHO-PO3UIYKOBY MisilIbHICTh, 3MICTOM SIKOT € mouIyk i ikcailis pakTHUHIX
JIAHUX TIPO MPOTHUIIPABHI isIHHS OKpeMHUX Oci0 Ta rpyIl, BiANOBiAaIbHICTh 3a AKi nependadeHa
KpuMinanbHUM KomeKcoM YKpaiHu. 3 Oriisiay Ha 1ie HeoOXiJHO BHU3HATH 11 CTPYKTYPHOIO
YaCTHUHOIO TMOJIITUKK JIepXKaBu Yy cdepi 3armobiraHHs 3JI0Y4MHHOCTI Ha PiBHI i3 KpUMiHAJIBHO-
MPaBOBOIO  TMOJIITUKOI, KPUMIHAJIBHOK  MPOIECYaJbHOK  TMOJITUKOK, KPUMiHAIBHO-
BUKOHABYOIO MOJITUKOIO Ta KPUMiHOJIOT4UHOO (MPOo(hilaKTUYHOIO) MOJITUKOLO.

VYci cknanoBi noniTuku y cdepi O0poTbOM 3i 3710UMHHICTIO NepedyBaloTh MiK co000 Y
(byHKUIOHABbHIN 3alekKHOCTI i B3a€MO3B’A3Ky. MeXaHi3M LIbOro B3a€MO3B’S3KY TaKWid, 11O
3MiHM B OJHOMY €JIEMEHTI 3 HeOOXiJHICTIO BW3HA4YalOTh BiJAMOBiAHI 3MiHM i B IHIIMX
eJIeMeHTax MOJIITHUKK Y chepi 60poThOM (MPOTHIT) 31 3TIOUMHHICTIO.

[TpoBiHE MOJNIOKEHHS B CTPYKTYpi KpPUMiHAJIBHOT MOJITUKM 3aiiMae KpUMiHAJIBHO-
MpaBoBa TOJITHKA, SIKA SBJsiE COOOK Ty YAcTUHY KPUMiHAIbHOI MONITHKH, sIKa BUpPOOIIsE
OCHOBHI 3aBJaHHS, MPUHLMIM, HAMpIMH Ta LiJi KPUMiHAIBHO-PABOBOTO BIUIMBY Ha
3JIOYMHHICTh, @ TAKOX 3acO0M TX JOCATHEHHS, i BUPAXKAETbCS B JMPEKTUBHHUX JOKYMEHTaXx,
HOpMax KpUMiHAJBHOTO TMpaBa, aKTax TIyMadeHHs HOPM Ta iX 3actocyBaHHs. Ha mpiopiteTi
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KpUMiHaJbHO-TIPABOBOT MOJIITUKK Cepe/l iHIIMX EJIEMEHTIB MOJITUKH Yy cdepi 60poThOu 3i
3JI0YMHHICTIO aKIIEHTYIOTh CBOIO yBary Maiike BCi JOCIITHUKH 3 JaHOT MPOOJIeMaTHKH.

Tak, I1. JI. ®pic 3 uboro npuBoLy 3a3Havae, o «... KpUMiHAIBHO-MIPAaBOBA MONITHKA —
CHCTEMOYTBOPIOIOUHMHT €JIEMEHT 3arajibHOil MONITHKN Y cdepi 60pOoThOH 3i 3MOYMHHICTIO, fKa,
CBOEIO YEProlo, € YaCTHHOIO ColianbHOT MmoniTuky YKpainchkoi aepxkasu. [i micue y coepi
MpaBoOBOi TMOMITUKM, a SKUIO KOHKpEeTHiule, B Tili i1 4YacTWHi, 1110 BHU3HAYAEThCH 5K
MPaBOOXOPOHHA MOJITUKA | € HEPO3PUBHOIO CKJIAJOBOI BCi€l JepKaBHOT MOMITUKUY [17,
c. 17-18]. BogHouac A. A. MutpodaHoB, MpiopUTET KpUMiHAIBHOI NOJITUKHA BOAYaEe B TOMY,
110 TiTbKK B 11 paMKax BUPILIYIOTbCS TaKi MPWUHLMIIOBI ISl KOXKHOT Jep»aBU MpoOjeMu, K
BCTAHORJICHHS TIJICTaBU 1 MPUHIUMIB KPUMiHAIBHOT BiAMOBIJAIBHOCTI, BU3HAUEHHS KoOna
3JI0YMHHUX JlisiHb, BUJIB TOKapaHb i IHIIMX Mip KPUMiHAJbHO-MPABOBOTO XapakTepy 3a
Hux [15, c. 23].

Ha Hamry nymMKy, CHCTEMOYTBOPIOIOUMM €IeMEHTOM, SIKMH BU3HAYa€e MeXi 3TOYMHHOT i
HE3JIOYMHHOI TOBEIiHKM, OYIy4d TNMpaBoBOIO 0a30l0 pEryiatoBaHHS KPUMiHAIBHO-TIPABOBUX
BiIHOCUH B JEpKaBi, KpUMiHaJIbHO-MpaBOBa MOJITUKA cepe]l iHIIMUX BWJIB JepiKaBHOT
NOJIITUKKU Bifirpae HalBaXJuBille Ta nepliopsiaHe 3HadeHHs. Came B TaKOMYy pO3YMiHHI
BU3HAYalOTh KpUMiHanbHO-MpaBoBy nodiTuky B. I. bopucos Ta I1. JI. ®pic, Ha AYyMKY SIKUX
KpUMiHaJbHO-TIPABOBA TOJITUKA € HEPO3PUBHOIO CKJIAJO0BOKO YacTUHM BCi€l MOJITHKU
Vkpaincbkoi nep:xkaBu. Bona sBise coGoro Hampsim OGOpOTHOM 3i 3JIOYMHHICTIO, SKHi
0a3yeTbcss Ha HOpMax 3aKOHOJABCTBA YKpaiHM Mpo KpUMiHAIbHY BiJMOBiJaNBLHICTD i
3HaXOAUTh CBili TpOsiB y 3akoHax YKpaiHu, ykaszax Ilpe3umeHta YkpaiHu, NocTaHOBax
KabGinery MinicTpiB VYkpaiHu, pillleHHSIX JAep)KaBHUX OpraHiB, TOJITUYHUX MapTiii Ta
rpOMajICbKMX Oprasizaiiid, CHpsSMOBaHMX Ha TMPOBEICHHS i€l MiSIbHOCTI. 3a3HayeHi
HAYKOBIIi BipHO BiIMi4arOTh, L0 CIiBBiJHOIIEHHS TIOHATH TOJITHKA JEPIKaBU» — «TPaBOBa
MOJIITUKAa» — «moNiTHKa y cdepi OOpoTbOM 3i 3MOYMHHICTIO» Ta «KPUMiHATBHO-TIPAaBOBA
MOJIiITHKaY» SBJSE COOOI CHIBBIAHOIIEHHS 3arajbHOro, OCOOJIMBOrO Ta CIELiaJIbHOrO [3,
c. 17-18].

Cxoxoi Touky 30py aoTpumyetbes i H. A. Jlonmamenko, Ha ii IyMKy, KpUMiHaJbHO-
NMpaBoBa MOJITHKA € BU3HAYAJIbHOI YAaCTUHOK TMONITUKM JepxkaBu B OopoTeOi 3i
3JI0YMHHICTIO; caMe Ha 11 OCHOBI (POPMYIOTBCS CTpaTerisl i TAKTUKA KPUMiHAIbHO-BUKOHABYOT,
KpUMiHaJbHOT TpollecyalbHOi 1 KpuMiHOJOriuHOT monituku. [lpioputer KpumiHaTBHOT
MOJIITUKK OOYMOBJIEHUI THUM, IO TUTbKK B 11 paMKax BHPIIIYIOTbCS Taki MPUHIMIMOBI Jyis
KOXHOI Jiep>KaBd MpoOJieMu, SIK BCTAHOBJIGHHS TiJICTaB | MPUHLMIIB KpUMiHaIbHOT
BiJIMOBIIbHOCTi, BWU3HAUEHHsS KOJNa 3JO0YMHHUX [isHb, BHUIB MOKapaHb Ta IHIIUX Mip
KpUMiHaJIbHO-TIPABOBOTO XapakTepy 3a Hux [10, c. 123—-131].

Ha BigMiHy Big KpuMiHaJIBHOT MpoliecyalibHOT, KpUMiHATLHO-BUKOHABYOI, OTIEPaTUBHO-
pO3LIYKOBOI Ta  TMOMepeKyBaIbHO-TPO(DITaKTUYHOT, KpUMiHATBHO-TIpaBOBa  TOJITHKA
Ha/iJleHa NEeBHUMU cheuu(piYHUMU pucami, WO BUAUISIOTH 11 i3 3arajbHOl CUCTEMHU
€JIEMEHTIB, 1O GOpMYIOTh MOJITHKY Y cdepi 60poTbOU 3i 3510unHHICTIO. CaMe KpUMiHAIbHO-
NpaBoBa MOJIITUKA BU3HAYa€ HaMpsiMM, METY Ta 3acoOM KpUMiHAJbHO-NPABOBOI MPOTHIT
3IOYMHHOCTI 1 BUpaXaeTbcs B HOpMax KpHMiHalIbHONO TMpaBa Ta MpakTUlLi Horo
3aCTOCYBaHHS.

Po3kpuTTs 3MIiCTYy KpUMiHAJBLHO-MPABOBOI MOJITUKM, y TOMY 4YMCAi 1 Takoro ii
pi3HOBUAY SK KpUMiHAJTBLHO-TIPABOBA MOJNITHKA Y cepi OXOPOHH BOEHHOI O€3MeKu JepKaBH,
TICHO TIOB’S3aHa 3 MWTaHHAM ii mpeamery. B mitepaTypi 3ycTpidaloTbes HEMOOIUHOKI
BUMAJKN TOTOXKHOTO CIPUHHATTS MPEAMETY i 3MICTy KPUMiHaJIbHO-MPABOBOT MONITHKH. 3
1boro npuBoay M. A. benseB 3a3HavaB, 110 TPeAMET i 3MICT MOJIITUKU — 1I€ SBUIIIA, SKi TICHO
noB’si3aHi Mix co0oto, ajne He TOTOxkHi. lpeaMeT NosiTUKM — Ue Te SBMILE CYCHiIbHOrO
JKUTTS, PO3BUTOK SIKOrO Mae 3a0e3nevyBaTucsi NEBHUM HaNpsSIMOM JI€pXKaBHOT MOJITHKHU:
€KOHOMiKa, BHYTPIllHiI Ta 30BHIllIHi BiJIHOCUHH, KYJIbTYpHO-BUXOBHA po0OTa TOLO. 3MicT
JIep>KaBHOT MOJIITUKK BU3HAYAETHCS MPEAMETOM, OCKIJIbKM MOJITHKA MOBUHHA JaBaTW TaKHid
HaMpsMOK JisUIbHOCTI BiMOBITHMM OpraHam i opraHizaiism, siki Oynu O 34aTHUM 3a CBOIMHU
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00’€KTUBHUMHU BJIACTUBOCTSIMHU 3a0€3MEUUTH PO3BUTOK MPEIMETA MOJITUKH B OOYMOBJICHOMY
HanpsmKy. [Ipy BU3Ha4YeHHI 3MICTy KpMMiHaJbHO-TIPABOBOT MONITUKU JEp)KaBU HE MOKHA
BUXOMTH 3a MEXi il mpeamMeTa i XapaKTepHUX ISl i€l MOJTITUKK 3ac00iB i METOMIB BIJIUBY
Ha Hel [2, ¢. 27]. To6To, AKIo MpeaAMEeTOM KPUMiHATBHO-TIPABOBOT MOJIITUKH € 3JIOUYUHHICTD,
TO NpPEeJMETOM KPUMiHAIbHO-MPABOBOI MOJITUKU Y cepi BOEHHOT Oe3NeKH € 3JI0YUMHHICTD,
sKa Nnocsrae Ha BOEHHY Oe3MeKy Jep:KaBu.

TakuM YMHOM, BUXOASYM 3 MPEAMETY KPUMiHAIbHO-MPABOBOI MOJITUKH MOKJIUBO
OKpECJIUTH 11 3MICT i 3aBaHHs. OCTaHHi ABi KaTeropil B IOpUAMYHIN JdiTepaTypi 34e011b10ro
BXKHMBAIOTHCS B IKOCTI CHHOHIMIB. be33anepeuHo, 1110 3MiCT KpUMiHaIbHO-MPaBOBOT MOJITUKU
BU3HAYAETbCS THMHU 3aBJAHHSIMHU, SKi CTOSATh MEpeja JaHUM HampsMOM TMOJITHKM y cdepi
60poThOM 3i 370YMHHICTIO. 3pO3yMiJio, IO OCHOBHA, 3arajbHa Lijb KPUMiHAJILHO-TIPABOBOT
MOJIITUKKA — 11€ 3HWKEHHS PiBHA 3JIOUMHHOCTI B KpaiHi. OaHak, sk 3azHadae [1. JI. Opic, Ha
BiJIMOBITHUX eTamax pO3BUTKY CYCMUJIILCTBA BOHAa MOXe TpaHchopMyBaTHCS Y IIiJib
ctabimizamii 3704MHHOCTI abo HaBiTh y 3HWKEHHI TeMmmiB 11 pocty. OcHOBHa MeTa
CKJIQa€TbCsl 3 OKPEMHUX €JIEMEHTIB, SKMMM BUCTYNAOTh LI B pI3HUX Hampsmax
KPUMiHaJbHO-NIPABOBOT MOJIITUKM JAep:KaBu. [Ipy npoMy, s pi3HUX HampsAMIB LTI MOXYThb
BU3HAYATUCs MO-Pi3HOMY — JJIl OJHUX, 3HWIKEHHS 3JIOUMHHOCTI, AJs Ipyrux — crabijizalis,
JUI TPETiX — 3MEHLIeHHS JUMHaMiKU mpupocTy. MoskiuBa BilnoBigHa audepeHuialis i B
Cepe/iMHi KOKHOTO Hanpsimy.

OTxe, cuUCTeMa OCHOBHMUX IMIiJIEl KpUMIHAJIbHO-TIPABOBOI TONITUKA MOXe OyTH
CTPYKTYpOBaHa HaCTYIHUM YHHOM:

® 3HW)KEHHs PiBHS 3JIOUMHHOCTI B KpaiHi;

® TPUAHATTSA TMiJ KPUMiHAJIBHO-TIPABOBY OXOPOHY HAWBAXUIMBIMIMX CYCHiTbHUX
BiTHOCHH, OJ1ar Ta iHTepeciB, AKi MarOTh 3arajlbHOCYCIiIbHE 3HAYECHHS;

® TPUTSITHEHHS JO BiAMOBIJAJBHOCTI BCiX o0cCi0, $Ki BYMHWIM TOPYIICHHS
KPUMiHaJIbHO-TIPABOBUX TPUINKCIB 1 HE KOPUCTYIOThCS MpPaBOM Ha 3BiUJIbHEHHS Bil
KpUMiHaJbHOT BiIMOBiIAJILHOCTI;

® 3BUJIbHEHHS BiJl KpUMiHAJIbHOI BiJMOBiAAJbHOCTI MaKCMMAaJIbHO MOKJIMBOTO KoJja
0ci0, MpUTATHEHHS 10 BiJNOBIIaNbHOCTI AKUX HE MOXKE BBAKATHUCS BiJIMOBIAHUM BUXOAAYM i3
METH ClelialbHOT MPEBEHLLIT;

e TMpHU3HAYEHHSA TMOKApaHHs, fKE € BiIMOBIAHUM CTYNEHIO CYCMiNbHOT Hebe3nekn
IiSHHSA Ta 0cOOU BUHHOTO;

® CKOHOMis KpUMiHaJIbHOT pernpecii;

e TIONEepeKEHHS 3JIOUMHHOCTI (3arajibHa Ta CcrelliabHa TpeBeHllis) Ha MiJIcTaBi
3/1iCHEHHS! MAKCUMAJILHOTO BIJIMBY Ha 0Ci0 3 HECTIIIKOIO MOPaJIbHO-MPABOBOIO YCTAHOBKOIO;

e (dopMyBaHHs MPaBOCBiAOMOCTi rpoMasiH [19, c. 48].

VY 6inbi nizHix cBoix mpausax [1. JI. @pic BraeTbes 10 BUAINECHHS 3 3a3HAYCHUX LIiJIEH,
SKi OTpUMalld Ha3By IOPUANMYHI LI KpUMiHATLHO-TIPABOBOI MOJITUKM, 1Ie i MaTepialibHi, SKi
TOPKAIOThCS CYCHIIbHUX BiJIHOCHH y He TpaBoBiii cdepi i MOKYTh MaTH €KOHOMiYHMIA,
izeosioriuHMii Ta iHIIMI XapakTep. MOXIIMBI pi3HOMaHITHI KOMOiHaIlii 3a3HaueHNX 1ijeit [3,
c. 25].

Y cBoto uepry A.A.MwutpodaHoB BuIiNAE 3aradbHi Ta CcHemiagbHI  3amadi
KpUMiHaNbHO-NIPAaBOBOT MOiTUKU. Jl0 3aranbHUX BiH BiHOCUTH: 1) I0KOpiHHA mepebyaoBa
KPUMiHaJbHOIO 3aKOHO/IABCTBA, 110 MOJSrae B MPUBEIEHHI HOro y BiAMOBIAHICTb 10 HOBUX
CYCHiJILHUX BiHOCHH; 2) pOpMyBaHHS TMPaBOBOI JiepXKaBW, Y TOMY YHCIi, i B YaCTHHI, L0
CTOCYETbCS KPUMIHAJILHOTO TIpaBa; 3) BCTAHOBJICHHS ONTHMAJbHOTO  CITiBBiJIHOIICHHS
KPUMiHAJIBHO-TIPABOBUX Ta iHIIWX TPABOBUX 3aXOMdiB OOPOTHOW 3 MPaBOMOPYIIEHHIMH, IO
3a0e3neuye eeKTUBHICT 1T OOpOTHOM B HOBUX COLliajIbHO-EKOHOMIYHUX YMOBax. Y Tol ke
yac, 70 cheliajJbHUX 3aXOJiB BiH BiJHOCUTb: 1) KpUMiHai3alil0 CycHijJbHO HeOe3NeuHuX
JlisHb;  2) meHallizallifo  CyCcmiibHO HeOe3NeYHuX AisiHb; 3) JAeKpUMiHamizalito AisHb;
4) 3BiJIbHEHHS  BiJl KpUMiHAAbHOI BiAMOBIJAJbHOCTI OCi0, SKi BYMHUIM  3JIOYMHU
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(memeHanizaiis 37104MHiB); 5) 3a0e3nedyeHHs MiKHApOAHOro cHiBpoOiTHULTBA Yy cdepi
NpOTHIiT 304YMHHOCTI [15, ¢. 59].

Ha cydacHomy erami nocmipkeHHsS MpoOjieM KpUMiHaJTbHO-TIPABOBOI TOJITUKHA iCHYE
BEJIMKA KiJIbKiCTh BHUCJIOBJIEHMX TOYOK 30py MO0 11 3aBAaHb. 3 1bOTO MPHUBOIY HEOOXiTHO
3BEpHYTH YyBary, 110 OJHMM 3 TOJIOBHMX 3aBJaHb Cy4YacHO! HaUiOHAJbHOT KPHUMiHAJIBLHO-
NpaBoBOi MOJITUKM € Mojanblie MNOrIMOJIeHHs N pO3LIMPEHHS BUYEHHsS MpO MiJCTaBU
KpUMiHaji3allii 3 ypaxyBaHHSIM Cy4acHUX TE€HAEHLIH y NpoTUil 37104MHHOCTI. O4eBUIHO, L0
3a TX HacjiikaMu Mae OyTH MeperyisiHyTe KOJIO JisiHb, L0 BU3HAIOTHCS 3I0YMHAMU, MPU HOMY
SK B acMeKTi KpUMiHaji3alii OKpeMuX AisHb, TaK i AeKpuMiHaiizauii inwux [16, c. 193]. He
BJJAIOYMCH B JUCKYCIIO 111010 LIbOTO CKJIQJHOrO MUTAHHS Ta HE MiAJal0uu KPUTHLL BUCIIOBJIEHI
MIpKyBaHHS 3a3Ha4MMO, L0 Lei Mpolec HeoOXiAHO PO3rsJaTH B JMHAMIlli 10 iCHYrOUMX
CYCHiJIbHUX BiJIHOCMH Ha TOMY YM iHLIOMY eTari iCHyBaHHs CYCHiJIbCTBa i Oe33anepeyHo
HEOOXiJJTHO BpaxoBYBaTH CTpaTEriuHy JiHil0 po30yJ0BU JIepiKaBH, Ha sKY, B MEpILy 4epry,
BIUTMBAIOTh 30BHIllIHI Ta BHYTpilHI (akTopw, i SKa, BiMOBITHO BH3HAYAETHCS B Pi3HUX
CTpaTerisiX, KOHIEMIisAX, TOKTPHUHAX, Y TOMY YHWCIi i HOPMaTHMBHO-TIPABOBHUX aKTax, SIKi
PETYIIOI0Th MPABOBITHOCHHY Y chepi BOEHHOT O€3MEKH JIepiKaBH.

Ha mingcraBi 11p0r0, cripodyeMo y3arajdbHUTH HAWOITBIN TUITOBI i XapakTepHi 3aBaaHHS
KPUMiHaJbHO-IIPABOBOT MOJITUKM Aep:KaBu y cpepi BOEHHOT 6e3neku YKpaiHu Ha CydacHOMY
eTari Aep>KaBOTBOPEHHS.

TyT HeoOXiJHO BiAMITUTH BaXJMBICTh 3ampornoHoBaHoro A. A.MurpopaHoBUM
nmigxoay oo kiaacudikauii 3aBaaHbp Ha 3araybHi i cneuianbHi. [IpoTe, Ha Haly ITyMKy, Yy
3MICT LIMX KaTeropiii HeoOXigHO BKIaJaTH Aeulo iHmi MmoHsATTd. J[o 3arajnpHUX 3aBaaHb
KPUMiHaJbHO-TIPABOBOT TOJIITUKM HEOOXiMHO BiJHOCUTH Ti 3aBAaHHS, sKi HE0OXiTHO
BUPILIMTH Ha PiBHI 3arajJbHOr0 HampsMKy KpUMiHaJbHO-TPaBOBOT MONITUKU. be33anepeuHo,
CIOAM MiANanaloTh i MATaHHS JOKOPIHHOI mepeOyJoBH KPUMiHAIBHOTO 3aKOHOIABCTBA, IO
MoJIsiTae B TIPUBE/IEHHI MOTO Yy BiJMOBIAHICTE 10 HOBUX CYCHIJIbHUX BiJIHOCHH, i MHUTaHHS
(dbopMyBaHHS MPaBOBOT JepKaBU, y TOMY YHMCIi i B YAaCTHHI, 1110 CTOCYEThCS KPUMiHAILHOTO
npaBa, a TaKoX NWTaHHA KpUMiHali3alil cycmiJibHO HeOe3Nne4YHUX JisHb, NeHalizallii,
Aaekpuminanizauii  towo. Ilpore, KpuMiHanbHO-MPABOBI BiAHOCMHM MAarOTh HACTIIbKU
pi3HOPi/IHI 00’€KTU 3 MPUBOJY SKUX BOHU MOPOJKYIOTHCS, 1110 BUHUKAE TOCTPa HEOOXiIHICTh
y BHUpILIEHHI LiJIOT HU3KK 3aBJaHb B MEXaX OKPEMHMX HampsMKiB KpUMiHalbHO-MPaBOBOT
MOJIITUKH.

VY cydacHiii HayKOBiil JiTepaTypi MPUCBSYEHil MUTAHHAM BUOKPEMJICHHs HAIpsMKiB
KpUMiHaJbHO-TIPABOBOT TIOJITUKM Jep:KaBM HaBOIATbcsa pisHi kputepii. Tak, I. B. Ko3zuu
BUINIE KpUTepii BHYTPIlIHBOT nudepeHiianii KpUMiHAJBHO-TIPABOBOT TMOJITUKU: 3a
XapaKTepoM 3JI0YMHHOCTI; 3arajibHO-KpUMiHaNbHI Ta cremiagbHi cdepu KpuMiHabHO-
MPaBOBOi TMOJITHKK, a TaKOX TOAIM Ha TMiJACTaBi TpymyBaHHS 00 €KTIB 3JIOYMHHHUX
nocsiranb [8, c. 280]. OcTanHiil kpuTepiii € HAUOIIbII MOLWMPEHUM, a MiABUAM KPUMiHAILHO-
NpaBOBOI MOJITUKU y TakoMy pa3i, Ha 1yMKky I. B. Ko3uu BianoBigatots ctpyktypi OcobauBoi
yactuau KK Ykpainu.

VY To#t xe uac, II. JI. @pic 3 uporo mpuBOAY 3a3Hayae, 11O HaMpsIMM KpUMiHAJIbHO-
MPaBOBOI MOJIITUKK BU3HAYAKOTHCS Ha MiJCTaBi TpynyBaHHS 00’ €KTiB 3J0YMHHHUX MOCATaHb,
SKi, Y CBOIO uepry, BU3HA4alOThCS 3a piBHEM 3HAUYMMOCTI CYCMiILHUX BiTHOCHH, Onar Ta
iHTepeciB. Takum 4YMHOM, MOXYTh OyTH BHIiJIEHi: KpUMiHaJIbHO-TIPABOBA MOJIITHKA Y cdepi
60poThOM i3 370YMHAMHM TIPOTH OCHOB HaIlliOHANIbHOT Oe3NeKku; KpuMiHaJTbHO-NPaBoOBa
noJiiTuka y cepi 60poTeOM i3 37I0UMHAMHK TIPOTH KUTTS Ta 3I0POB’S OCOOM; KPUMiHAJILHO-
MpaBoBa MoyiTHKa y cepi 60poThOM i3 3IOUMHAMU TIPOTH BHOOPUMX, TPYIOBHX, Ta iHIIMX
0coOUCTHX MpaB i cBOOO JIIOJUHU | TPOMaJsIHMHA; KpUMiHAJIbHO-IIPaBOBa MOJIITUKA Y cdepi
60poTHOM i3 3710UMHAMM IPOTH BJACHOCTI Ta iH. [19, c. 34].

Otxe, Oepyud J0O yBaru BHCJIOBJIEHI MOTJsAu OaraThboX HAayYKOBLIB, HEOOXigHO
3BEpHYTH YBary, 110 HalliOHaJlbHE KPUMiHAJbHE 3aKOHOJABCTBO HE 3aBXKIM MOCIiOBHO
3MIACHIOE TPYMyBaHHS POAOBUX OO’€KTIB 3a MPUHLMIOM MEPUIOYEPrOBOCTI OXOPOHIOBAHUX

93



Actual problems of international relations. Release 138. 2019

CYCHiJIbHUX TpaBOBiAHOCHH, Ojar Ta iHTepeciB. Hampuknan, y 3akoHi YkpaiHu mpo
KpUMiHaJbHY BiJINOBiJAJILHICTh B3arajli BiZICYTHI OKpeMmi po3aiau, siKi O cTocyBajmcs
37I0YMHIB MPOTH Jiep’KaBW 4YM BOEHHOT Oe3meku. BojaHouac, Taki HampsMKd JepiKaBHOT
MOJITUKK MICTATbess Yy 3akoHi YkpaiHu «[Ipo HamioHanmpHy Oesmeky Ykpainumy» [1]. Sk
6a4ynmo, aepxapa NoTpedye MPaBOBOrO PEryJtOBaHHs CyCMiJbHUX MPABOBIHOCHH HE JIUILIE Yy
cdepi nepxaBHoi, a i y cdepi BoeHHOT O6e3meku. OcoOnMMBOT TOCTPOTH 1€ MUTaHHS HaOyBae 3
ypaxyBaHHSM TIOJIi#i, Ki MarOTh Miclle OCTaHHIM YacoM B YKpaiHi i gac 30poitHoT arpecii 3i
croponu Pociiicbkoi @enepaliii.

BucnoBku. KpumiHanbHO-paBoBa MOJITHKAa JepkKaBU y cdepi OXOpOHM BOEHHOT
0e3neKkd BUCTYMAE CUCTEMOYTBOPIOIOYMM €JleMEHTOM Yy OOpoThOi 3i 3J0YMHHICTIO, BOHA
pO3pO0IISE CTPATETIIO | TAKTUKY, € TEOPI€IO 1 MPAKTUKOI MPOTUJIT 3JIOUMHHOCTI, (POpMYITIOE
OCHOBHi 3aBJlaHHS, TPUHLMIIK, HAOpsSAMU 1 Wil KpUMiHAJIbHO-MPABOBOrO BIJIMBY Ha
3JI0YMHHICTh Ta 3aCO0M 1X JIOCSATHEHHs, BUCTYMA€E 3a OKPEMUMHM HampsMamu ii 3/1iliCHeHHs:
3ano0iraHHsl BUMHEHHsS KPUMIHAJbHUX MpPaBOMOPYIIEHb Ta HAJEXKHE pearyBaHHS Ha iX
BUMHEHHS BCiMa JJO3BOJICHUMH 3aCO0aMH.

KpuMiHanbpHO-TIpaBOBY TMOJIITHKY JepkaBu y cdepi OXOpoHM BOEHHOT Oe3neKu
HEOOXIZTHO PO3YMITH SK OKpEeMW HampsM JepKaBHOI MOJITUKW y MPOTHIT 3JIOYMHHOCTI,
OCHOBHAa MeTa $KOi mojsirac y 3abe3medyeHHi Takol NpoTUAil 3aco0aMM KpUMiHAIbHO-
MPaBOBOIO XapakTepy.
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