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Abstract. The article contains a brief review of historical roots and process of 

development of the non-violation clauses in various international legal agreements, including 
the General Agreement on Tariffs and Trade and other WTO agreements. It points out the 
connection between the gradual transition from conditional to unconditional most-favored-
nation treatment and the introduction of the clause about nullification or impairment of 
benefits. Finally, the article points out the fact that even though the WTO system of legal rules 
is much more detailed than the GATT system of legal rules, the non-non-violation clause not 
only remained in the original text of the GATT, but also was included in a number of other 
WTO agreements.  

The article notes that the very need to introduce non-violation clauses in international 
trade treaties is connected with the global process of gradual introduction of unconditional 
most favored treatment clauses (in contrast to earlier treaty practice, where most-favored-
nation treatment was provided on a conditional basis).  

The article points out that one of the earliest attempts to establish the principle of 
unconditional most-favored-nation treatment as a global uniform approach was made at the 
London World Economic Conference, the most ambitious global attempt to do so before the 
successful conclusion of the General Agreement on Tariffs and Trade in 1947.  

Even though the original cause for non-violation complaints has been a relatively limited 
scope of the General Agreement on Tariffs and Trade, the significant expansion of the scope 
of application of this multilateral trade system as a result of the Uruguay Round of 
multilateral trade negotiations did not result in the removal of the original non-violation 
clause from the text of the GATT. Moreover, non-violation clauses were included in a number 
of other WTO agreements. This, in turn, leads to a question, whether indeed it would be 
possible at any time in the future to conclude an international trade agreement, which would 
cover each and every measure affecting international trade, available to national 
governments.  

Keywords: WTO, GATT, trade agreements, nullification of benefits, impairment of 
benefits, reciprocity, non-violation clause, most-favored-nation clause. 
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The text of the article 
The description of the issues 
It is important in the current context of regionalist and globalist tendencies in the 

regulation of regulatory activities of the states to understand the historical origins of the 
concept of non-violation complaints.  

 
The objective of the article  
The objective of the article is to summarize and analyze the available information on the 

historical tendencies that led to the establishment of the current WTO system with its 
combination of such clauses as the clause on the most-favored-nation treatment and the non-
violation clause. 

 
The most recent research and publications on the topic  
Some of the most recent works in the area relevant for the article include the works by 

Robert W. Staiger, Alan O. Sykes and Douglas A. Irwin. The article provides systemic 
analysis of the available publications to provide a consistent summary of the context for the 
current regionalist and globalist tendencies in international economic law.   

 
The main text of the article  

The non-violation clause, as included in Article XXIII of GATT 1947, is in subsection (b):  
 

 XXIII Nullification or Impairment  
1. If any contracting party should consider that any benefit accruing to it directly or 
indirectly under this Agreement is being nullified or impaired or that the attainment of any 
objective of the Agreement is being impeded as the result of (a) the failure of another 
contracting party to carry out its obligations under this Agreement, or (b) the application by 
another contracting party of any measure, whether or not it conflicts with the provisions of 
this Agreement, or (c) the existence of any other situation, the contracting party may, with a 
view to the satisfactory adjustment of the matter, make written representations or proposals to 
the other contracting party or parties which it considers to be concerned. Any contracting 
party thus approached shall give sympathetic consideration to the representations or proposals 
made to   

 
It is notable that in GATT 1947 neither the term  of  nor the term 

 of  were defined. Also, the agreement did not determine how certain 
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benefits accruing directly or indirectly are to be defined. Instead, it was left to GATT (and 
later WTO) dispute settlement panels to interpret these terms in the context of specific cases. 

 
The very need to introduce non-violation clauses in international trade treaties is 

connected with the global process of gradual introduction of unconditional most favored 
treatment clauses (in contrast to earlier treaty practice, where most-favored-nation treatment 
was provided on a conditional basis).  

 
One of the earliest attempts to establish the principle of unconditional most-favored-

nation treatment as a global uniform approach was made at the London World Economic 
Conference, the most ambitious global attempt to do so before the successful conclusion of 
the General Agreement on Tariffs and Trade in 1947.  

 
In 1931 U.S. President Herbert Hoover called for an international conference to discuss 

policies with regard to establishment of tariffs and tariff policies. His call resulted in a series 
of interactions and negotiations between the interested parties and led to the expansion of the 
agenda topics for potential discussion to include reparations and war debts.  

 
As a result of these and other political efforts, in 1932 the Lausanne Conference 

Protocol called for an international economic conference. The London World Economic 
Conference, which gathered representatives of 66 states from June 12 to July 27, 1933, put 
issues of liberalization of international trade at the center of the conference agenda. However, 
the London World Economic Conference failed to reach many of its objectives, in part due to 
disagreement by the parties on a number of interconnected issues of finance and trade. 

 
As a partial response to this failure to achieve international consensus on the principles 

of trade liberalization, the United States at the national level adopted in 1934 the Reciprocal 
Trade Agreements Act. By 1945, more than 25 RTAA treaties had been concluded, reducing 
U.S. overall import duty rates by around 45 percent. 

 
The need to reform the U.S. tariff policies based on 1930 Smooth-Haley Act, which 

instead of reducing only aggravated the effects of the Great Depression, was obvious. It was 
also clear that a more robust and flexible system of negotiation procedures had to be 
introduced to order to attain the goals of such reform. 

 
The unilateral reduction of tariffs, which was quite easy in terms of procedure, was very 

difficult to achieve politically, as it was not realistic to aim to garner support from U.S. 
Congressmen for such unilateral action in the light of the ongoing economic problems in the 
United States.  

 
Another option would be to engage in bilateral trade negotiations and coordinated 

reciprocal reductions of tariffs, which would achieve the double objective of providing the 
U.S. exporters with much needed opportunities to export their products and also allowing for 
increased healthy competition between imported and domestic products.  

 
With regard to formulating the most-favored-nation (MFN) treatment clause U.S. 

President Harding explicitly adopted the unconditional MFN principle (which implicitly 
appeared in Section 317 of the Fordney - McCumber tariff of September 1922) in negotiating 
trade agreements, which was in contrast to the most of the earlier U.S. trade policies. 

 
An example of conditional provision of the most-favored-nation treatment was the 

clause envisaged in the 1911 Treaty of Commerce and Navigation between the United States 
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of America and Japan, whereby future preferences would be extended to the other party only 
with the expectation of an adequate compensation.  

 
The unconditional provision of the most-favored-nation treatment was summarized in a 

statement by U.S. Senator Smoot: 
 

 would use the commercial policy of the United States upon the twin ideas of 
granting equal treatment to all nations in the market of the United States and of exacting equal 
treatment for the commerce of the United States in foreign markets. We do not believe that 
the United States should pursue a general policy of special bargains and special reciprocity 

 We stand for a simple, straightforward, friendly policy of equal treatment for all, 
without discriminations against any country except as that country has first discriminated 
against  [2].  

 
William Smith Culbertson, U.S. diplomat, as well as a member and later the President 

of the U.S. Tariff Commission, while arguing against conditional application of most-favored-
nation treatment, indicated that such application fords no security against discrimination in 
foreign countries, and in this period of reconstruction, when many countries are revising their 
treaties and reconsidering their grants of most-favored-nation treatment, the conditional most-
favored-nation principle is liable to be applied against  [5, 364]. 

 
The conclusion made by Culbertson indicated that  that Congress has taken a 

definite stand for the policy of equality of treatment, it would seem to follow logically that in 
the revision of our commercial treaties we should adopt the unconditional form of the most-
favored-nation  [5, 365]. 

 
The new U.S. approach was implemented, inter alia, in the Treaty of Friendship, 

Commerce and Consular Relations between Germany and the United States of America, 
signed in Washington, D.C. on December 8, 1923.  

 
Article VII of the Treaty provided: 

 the territories of the High Contracting Parties there shall be freedom of 
commerce and navigation. The nationals of each of the High Contracting Parties equally with 
those of the most favored nation, shall have liberty freely to come with their vessels and 
cargoes to all places, ports and waters of every kind within the territorial limits of the other 
which are or may be open to foreign commerce and navigation. Nothing in this treaty shall be 
construed to restrict the right of either High Contracting Party to impose, on such terms as it 
may see fit, prohibitions or restrictions of a sanitary character designed to protect human, 
animal or plant life, or regulations for the enforcement of police or revenue laws. 
Each of the High Contracting Parties binds itself unconditionally to impose no higher or other 
duties or conditions and no prohibition on the importation of any article, the growth, produce 
or manufacture, of the territories of the other than are or shall be imposed on the importation 
of any like article, the growth, produce or manufacture of any other foreign country. 

 
Each of the High Contracting Parties also binds itself unconditionally to impose no higher or 
other charges or other restrictions or prohibitions on goods exported to the territories of the 
other High Contracting Party than are imposed on goods exported to any other foreign 
country. 

 
Any advantage of whatsoever kind which either High Contracting Party may extend to any 
article, the growth, produce, or manufacture of any other foreign country shall simultaneously 
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and unconditionally, without request and without compensation, be extended to the like article 
the growth, produce or manufacture of the other High Contracting  

 
It should be noted that the global history of unconditional most-favored-nation treaty 

clauses dates back to the Cobden-Chevalier Treaty (UK-France Treaty of 1860). However, the 
events in the U.S. of 1920s and 1930s signaled a fundamental shift in foreign economic 
policies of one of the leading major economic powers of the world, which was a very 
significant development with global consequences. In the light of the failure by the London 
World Economic Conference of 1933 to achieve many of its goals in the trade sphere, the 
steps by the United States to adopt and implement the Reciprocal Trade Agreements Act 
(RTAA) are especially notable. 

 
The resulting treaty practice as embodied in dozens of U.S. trade agreements not only 

implemented this approach but also dealt with another potential problem - multiple 
opportunities for parties to such agreements to introduce various trade regulations which 
would negatively affect the potential of the relevant producers to export.  

 
For example, the most-favored-nation clause, contained in Article X of the Reciprocal 

Trade Agreement between the U.S. and Venezuela, singed on November 6, 1939, is to some 
extent similar to the clause included in Article I of the General Agreement on Tariffs and 
Trade, namely with regard to its reference to any advantage, favor, privilege or immunity, 
origin of goods, as well as the immediacy and unconditionality of the most-favored-nation 
treatment.  

 
At the same time, Article XVII of the same agreement contains the following clause: 

 the event that the Government of the United States of America or the Government 
of the United States of Venezuela adopts any measure, which, even though it does not conflict 
with the terms of this agreement, is considered by the Government of the other country to 
have the effect of nullifying or impairing any object of the Agreement, the Government which 
has adopted any such measures shall consider such representations and proposals as the other 
Government may make with a view to effecting a mutually satisfactory adjustment of the 

 
 
This is an earlier form of what later became a nullification or impairment (non-violation 

complaint) clause in GATT and other WTO agreements, such as Article 26 of the WTO 
Understanding on the Rules and Procedures Governing the Settlement of Disputes (DSU), 
Article XXIII  (section 3) of the General Agreement on Trade in Services (GATS) and Article 
64 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). 

 
Article 26 of the DSU provides: 

 the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable 
to a covered agreement, a panel or the Appellate Body may only make rulings and 
recommendations where a party to the dispute considers that any benefit accruing to it directly 
or indirectly under the relevant covered agreement is being nullified or impaired or the 
attainment of any objective of that Agreement is being impeded as a result of the application 
by a Member of any measure, whether or not it conflicts with the provisions of that 
Agreement. Where and to the extent that such party considers and a panel or the Appellate 
Body determines that a case concerns a measure that does not conflict with the provisions of a 
covered agreement to which the provisions of paragraph 1(b) of Article XXIII of GATT 1994 
are applicable, the procedures in this Understanding shall apply, subject to the following: 

(a) the complaining party shall present a detailed justification in support of any 
complaint relating to a measure which does not conflict with the relevant covered agreement; 
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(b) where a measure has been found to nullify or impair benefits under, or impede the 
attainment of objectives, of the relevant covered agreement without violation thereof, there is 
no obligation to withdraw the measure. However, in such cases, the panel or the Appellate 
Body shall recommend that the Member concerned make a mutually satisfactory adjustment; 

(c) notwithstanding the provisions of Article 21, the arbitration provided for in 
paragraph 3 of Article 21, upon request of either party, may include a determination of the 
level of benefits which have been nullified or impaired, and may also suggest ways and means 
of reaching a mutually satisfactory adjustment; such suggestions shall not be binding upon the 
parties to the dispute; 

(d) notwithstanding the provisions of paragraph 1 of Article 22, compensation may be 
part of a mutually satisfactory adjustment as final settlement of the  

 
Article XXIII (section 3) of GATS provides: 
 

 any Member considers that any benefit it could reasonably have expected to accrue 
to it under a specific commitment of another Member under Part III of this Agreement is 
being nullified or impaired as a result of the application of any measure which does not 
conflict with the provisions of this Agreement, it may have recourse to the DSU. If the 
measure is determined by the DSB to have nullified or impaired such a benefit, the Member 
affected shall be entitled to a mutually satisfactory adjustment on the basis of paragraph 2 of 
Article XXI, which may include the modification or withdrawal of the measure. In the event 
an agreement cannot be reached between the Members concerned, Article 22 of the DSU shall 

 
 
Article 64 of the TRIPS Agreement provides: 
 

  The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and 
applied by the Dispute Settlement Understanding shall apply to consultations and the 
settlement of disputes under this Agreement except as otherwise specifically provided herein. 

2.  Subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 shall not apply to the 
settlement of disputes under this Agreement for a period of five years from the date of entry 
into force of the WTO Agreement. 

3.  During the time period referred to in paragraph 2, the Council for TRIPS shall 
examine the scope and modalities for complaints of the type provided for under 
subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 made pursuant to this 
Agreement, and submit its recommendations to the Ministerial Conference for approval. Any 
decision of the Ministerial Conference to approve such recommendations or to extend the 
period in paragraph 2 shall be made only by consensus, and approved recommendations shall 
be effective for all Members without further formal acceptance  

 
It should be noted that the original five year moratorium on non-violation complaints 

with regard to intellectual property has been extended by WTO members.  
The 2001 Doha Decision on Implementation-Related Issues and Concerns (in 

Paragraph 11.1) instructs the TRIPS Council to make a recommendation to the Cancun 
Ministerial Conference. Until then, members agreed not to file non-violation complaints under 
TRIPS. 

However, no consensus has been reached so far. The moratorium has been extended 
several times, the latest being the extension from the 2017 Buenos Aires Ministerial 
Conference to the next meeting. At the time of writing of this article this moratorium was still 
in place.  
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It should be kept in mind that non-violation clauses are not the exclusive feature of the 
WTO system. One of the relatively recent examples of a non-violation complaint clause in a 
trade treaty outside of the WTO agreements is Australia-United States Free Trade Agreement 
(AUSFTA), which came into effect on January 1, 2005 and which provides in Article 21.2 
(c): 

 as otherwise provided in this Agreement or as the Parties otherwise agree, the 
dispute settlement provisions of this Section shall apply with respect to the avoidance or 
settlement of all disputes between the Parties regarding the interpretation or application of this 
Agreement or wherever a Party considers that: 

(a) a measure of the other party is inconsistent with its obligations under this Agreement 
(b) the other Party has otherwise failed to carry out its obligations under this Agreement; or 
(c) a benefit the Party could reasonably have expected to accrue to it under Chapters Two 
(National Treatment and Market Access for Goods [including Annex 2C on 
pharmaceuticals]), Three (Agriculture), Five (Rules of Origin), Ten (Cross-Border Trade in 
Services), Fifteen (Government Procurement) or Seventeen (Intellectual Property Rights) is 
being nullified or impaired as a result of a measure that is not inconsistent with this 

 
 
Conclusion 
Considering the above information, it is possible to conclude that even though the 

original cause for non-violation complaints has been a relatively limited scope of the General 
Agreement on Tariffs and Trade, the significant expansion of the scope of application of this 
multilateral trade system as a result of the Uruguay Round of multilateral trade negotiations 
did not result in the removal of the original non-violation clause from the text of the GATT. 
Moreover, non-violation clauses were included in a number of other WTO agreements. This, 
in turn, leads to a question, whether indeed it would be possible at any time in the future to 
conclude an international trade agreement, which would cover each and every measure 
affecting international trade, available to national governments.  
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