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Shpilyarevych V.V. The notion of security measures according to Ukrainian
criminal law

The article investigates the notion of security measures according to criminal
law of Ukraine with considering the relevant theoretical achievements formulated by
criminal law doctrine, which represent some aspects of the study of such measures.
In particular, the author states that the problem of the definition of security measures
is not resolved clearly nowadays. Moreover, the current Criminal Code of Ukraine
also does not operate with this concept. The legislator marked the provision that
measures which are recognized as security measures by law nature are assigned into
different independent institutes of criminal law («Exemption from punishment and
its execution», «Other criminal law measures», «Peculiarities of criminal liability
and punishment of minorsy», «Conviction»). In conclusion, the author believes, that
under the criminal law security measures we should understand such kind of measures
of criminal law, predicted by the Criminal Code of Ukraine, which are applied to a
person in «dangerous condition» on behalf of the state by motivated decision of court
to prevent commitment of new socially dangerous acts, that corresponds all signs of
offense predicted in Special Part of the Criminal Code of Ukraine.
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IMocTanoBKka npodaemu. B ropuandHii HayIli YCTaJICHOIO € TyM-
Ka TIpo Te, M0 IS MyOIYHUX TaTy3ed mpaBa XapaKTepHUM € 3aCTO-
CYBaHHS IMIIEPATHBHOTO METOJY MIPAaBOBOTO PETYIIOBAHHS, B TOW Yac
SIK JUISI IPUBATHUX Taly3€d NepeBaKHUM € JTUCIIO3UTUBHUM MeTox. B
LBOMY KOHTEKCTI CIIi/l 3ayBa)KHTH, 1110 YW B IMyOIIYHUX YU B MPHUBAT-
HUX TaTy35X BUKIIOYHO iIMIIEPATUBHIUMHU 200 BUKJIFOYHO AUCIIO3UTHB-
HUMH HOpPMaM{ HEMOXKJIMBO OXOIIUTH PETYIbOBaHI HUMH BiJIHOCHHHU.
IMmepaTuBHICTh Ta IMCIO3UTHBHICTH HE MOBUHHI OyTH Oe3aibTepHa-
TUBHMMHU METOAAMHU PEryJIIOBaHHS KOHKPETHOI Trajy3i: BOHU HOBHH-
Hi 3HAXOJUTHCA B €PEKTUBHOMY OallaHCi, He OyTH HEAOCTATHIMH 4H
HaaMmipHuME. CydacHe TpOMaJITHChKE CyCITUTECTBO TIOCTYTIOBO BiJIXO-
IIUTH BiJ paasTHCHKO-KOMYHICTHYHOTO IMIIEpaTHBY, BCe O1NTbINE 3BEp-
TaIOYH yBary Ha IOIIYK PO3yMHOTO CITiBBiTHOIIICHHS IMITIEPAaTUBHOCTI
1 TUCTIO3UTUBHOCTI B Pi3HUX (SIK MyOIiYHUX, TAK 1 NPUBATHUX rary3sx

rpaBa).
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Cran pociimkennsi. [IutaHHSIMH AMCHIO3UTUBHOTO METOLY VY
MPaBOMY PEryJaIoBaHHI OyJH i € MPeaMeTOM JOCITIKEHHS TPe/ICTaB-
HUKIB PI3HUX Tajy3el mpaa. 3 3aralbHOTEOPETUIHHX MO3HUIIH THC-
TTO3UTUBHHUHN MeTon (TMIPUHITUI) OYB MPEAMETOM MOCIIHKCHHS TaKUX
HaykoBiiB sik AnekceeB C. C., Kembman M.C., Komoniit M.C., Koma-
pos C.A., Koneitunkos B.B., Jlyup JL.A., Mansko A.B., PaGiHoBHY
I[1.M., Cxakyn O.®., lllepmenesuu [.®. Ta in. binpm aeransHO Mpo-
SIBH JTUCIIO3UTUBHOCTI y KPUMIHAJIBHO-IIPABOBOMY DPEryJIIOBaHHI J0-
crmimpkyanu FO.B.baymin, B.B.Hasporska, O.M.ITomimyx, [1.JI.®pic,
I1.B.Xpsrmiacepkuit Ta iH.

MeTo10 CTaTTi € BUBUEHHS PI3HOMAHITHHX MiAXOMIB A0 JTUCIIO-
3UTUBHO-TIPABOBOTO PETYJIIOBAHHS B PI3HUX Taly3sX MpaBa YKpaiHH
i BCTAHOBJICHHS Ha Iill OCHOBI MIKJIUCIMILTIHAPHUX 3B’S3KIB JOCIHI-
JOKYBaHOTO TIOHSITTSI.

Buxkaaa ocHoBHOro Marepiany. Bapro 3a3HaunTH, 1110 JHCIIO3H-
THUBHICTH Y TalTy3sX MIPUBATHOTO TIpaBa 3a3BUYail MPSIMO HE 3aKpirie-
Ha B HOpMax, Ha BiIMiHY, HAaIIPUKJIAJ], BiJl KPHMiHAJIHHOTO MPOIIECY-
QJIBHOTO TpaBa, Je AUCIO3UTUBHICTh 3aKOHOIABUO Ha3BaHa 3acajol0
KpUMiHaJIBHOTO MpoBaKeHHs. OHAK Ha PiBHI TCOPETHYHHUX TOCTi-
JUKEHb, 3BUUalHO, HAWOUIBII PO3POOJICHUM JUCIIO3UTUBHUI METOJ €
y caMe MPHUBATHO-TIPABOBUX Tay3sX IMpaBa, 30KpeMa y HUBUILHOMY
TIpaBi.

[Ile na nmouarky XX cT. €.BacbKOBChKUIi, TOBOPAYHN MPO JUCIIO-
3UTUBHICTB SIK IPUBATHO-NIPABOBY NPEPOTaTUBY, BUIIISAB TaKi 11 BUIH:
a) MaTepiajbHa JUCIO3UTUBHICTD — 3asiBJICHI BUMOTH 100 KOHKPET-
HOTO TpaBa; 0) hopMalibHA JTUCIIO3UTUBHICTh — HAJICXKHE BiJIIIOBIIHO-
My Cy0’€KTy MpaBO PO3MOPSIHKATHUCS TIPOIECyaTbHUMHA 3acobamu |1,
c. 368].

0. KpacaB4ynkoB 3a3HauaB, 110 JUCIO3UTHBHICTh y UBIILHOMY
IpaBi SIBJIsIE COOOI0 3aCHOBaHY Ha HOPMAax IOPUANYHY CBOOOIY (MOXK-
JIUBICTB) Cy0’€KTIB HUBLILHO-NIPABOBUX BiTHOCHH HaOyBaTH Ta pealti-
30BYBaTH 32 CBOTM PO3CY/JIOM Halle)KHi iM cy0’ €eKTHBHI TpaBa [2, c. 66].

3.PoMOBChHKa Ha TOKTPUHAIHLHOMY PiBHI BKa3ye€, 110 JUCTIO3UTHB-
HICTh 3a3BUYail IPOSBISETHCS Y TEKCTi MPABOBUX HOPM; Ha 3aCTOCY-
BaHHS [[OTO METOJy CIIPSMOBYIOTH TEPMIHH «MOXe» a00 «Mae Ipa-
BO» [3, c. 174-175].
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LixaBy no3wuito Buciosiroe C.O.Ilorpionuii. Bin 3a3Hauae, 1o
JIUCTIO3UTUBHICTh — 1€ 3/[aTHICTh YYaCHUKIB JIOTOBIPHUX IMBUILHUX
BIIHOCHH BiJICTyUTH (BUIiICHO MHOTO — E.I".) BiJl TTOJIOKEHD ITUBITH-
HOTO 3aKOHOJIaBCTBA, IO PETYITIOE BiIMTOBIIHI BITHOCHHH, BPETYITIOBa-
TH iX 32 BIIACHUM PO3CYOM BiJIIIOBITHO J0 CBOIX iHTepeciB [4, c. 370].

P.€.I'enTom, 1oCiKYHOYH METOIU 36MEITLHOTO MpaBa, 3a3Hajae,
0 CYCIUIbHI BiTHOCHUHHU, SIKi CTAHOBIISATH MIPEIMET 3€MEIILHOTO Ipa-
Ba, € PI3HUMH 32 CBOIM XapaKTEPOM, CYTHICTIO, 32 CBOEIO IIPUPOIOI0,
OJH1 € myOMYHUMH, a 1HII — MPUBATHUMH, IX MTPABOBE PETYITIOBAaH-
HS HE MOXKE 3[IHCHIOBATHCH 32 JIOTIOMOTOIO SIKOTOCH OJTHOTO METOIY
[paBOBOro peryiatoBaHHd [5, ¢.169]. JlMcno3UTUBHUI METON y 3e-
MEJIBHOMY IPaBi MEPEBAKHO 3aCTOCOBYETHCS y MPABOBOMY PETYITFO-
BaHHI MallHOBHMX 3€MEJIbHUX BiTHOCHUH, TOOTO BiJJHOCHH MPUBATHOTO
XapakTepy, OCKUIbKH BIJIOBIJIA€ CYTHOCTI IUX BiAHOCUH. B 1pomy
KOHTEKCTI BapTO MOTOJUTHCS 3 aBTOPOM BiTHOCHO TOTO, IO 3€MEjb-
Hi BIITHOCHHHU YacTO HAJIEkKaTh IO MPEAMETa MPaBOBOTO PETYIIIOBaH-
HS IHIIUX Tajxy3ed MpaBa, HacaMIlepel, IUBUIBPHOTO Ta aJMiHiCTpa-
TUBHOTO IpaBa, TOMY B iX IPAaBOBOMY PETYJIFOBaHHI 3aCTOCOBYHOThCS
METOIU, MPUTaMaHHi UM Tay3sM mpasa [5, c.170]. IlinTpumyeThes
TaKOX TIO3MIIisl, [0 JUCIO3UTUBHUN METOJ NPU TAaKOMY IIJIXOMi HE
MOKe OyTH KpUTepieM BUIIIEHHS 3€MEIbHOTO MpaBa K OKPeMoi ra-
my3i. BkazaHne, BOUeBHIIb, CTOCYETRCS M 1HIIMX CXOKUX Tamy3ei (eKo-
JIOTIYHE, arpapHe, MPUPOIOPECYPCOBE, JIICOBE, BOIHE TIPABO TOIIID).

JI.A.lllemenin Bil3Ha4Ya€e TPU MPIOPUTETHUX HAMPSMKH PO3BUTKY
JUCTIO3UTUBHOTO METOJy B aJIMiHICTPaTUBHOMY TIpaBi: 1) BBeJCHHS
B TIPAKTHKY JIOBIOOYiKYBaHOTO 1HCTHTYTY aJMiHICTPATUBHUX JIOTOBO-
piB; 2) po3mupeHHs cdepu i aIMiHICTPaTHUBHOTO PO3CYY; 3) MiaBHU-
IIEHHS POJIi aIMIHICTPAaTUBHOTO TIpaBa K 3aco0y 3aXHCTy IpaB 0CO-
OM y T.4. 1 y BITHOCHHAaX 3 OpraHaMH JIep>KaBHOI BIIaJI Ta MiCIIEBOTO
CaMOBpsIyBaHHS, MEPEIyCiM, MUISXOM 3allPOBaKEHHS IHCTUTYTY
e(hEeKTUBHOTO aJIMIHICTPATHBHOTO OCKapKEHHS, K 3ac00y OIepaTHB-
HOTO 3aXHMCTY TpaB i cBOOO TPOMAIsH, SIK Yy BIIHOCHHAX 3 OpraHaMH
JIepKaBHOI BT, TaK 1 y IPUBATHO-TIPAaBOBUX BiAHOCHHAX [6, c. 455-
456]. Ha ocHOBI 1IbOTO HAyKOBEIb ITLTKOM CIIYIITHO BKAa3ye, IO TPH
peaNTicTUYHOMY MIiTXOMi A0 AOCTI/DKEHHSI CY4acCHUX METOIB IPaBo-
BOTO PETYJIIOBAaHHS HEOOXiTHO BU3HATH, IO AMXOTOMIYHA Kiacudika-
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1isl METOJ[IB Ha IMIIEPaTHBHI Ta JUCIIO3UTHBHI JICIIO 3acTapiyia, TOMY
patioHanbHIlIe PO3MISAATH KOKEH Taly3eBUH METO[ K HEITOBTOPHY
CYKYIIHICTb CIIOCO0iB peryitoBanus [6, c. 457].

Tax camMo aBTOpH MiPyYHUKA 3 aIMIHICTPATHBHOTO IIpaBa BKa3y-
I0Th, 110 B YMOBaX ChOTOJICHHS BiJIOyBacThCs TpaHChOpMaIlisi MEeTo-
Iy aIMIiHICTPaTUBHOTO TIpaBa, 3a SKOI TPaTUIlifHAN I aAMiHICTpa-
TUBHOTO TIpaBa IMIIEPATUBHUI METOJ PETYIIOBAHHS IOMOBHIOETHCS
eJIeMEHTaMH IUCTIO3UTHBHOTO METOAy. 30KpeMa edati OuTBIIoro
3HaueHHS HaOyBa€ BHKOPUCTAHHS 3arajbHUX JO3BOJIB, IO MOXE
PO3IIHIOBATUCH SIK KIIIOYOBHH HANpPsIMOK TpaHCPOpMAIlil MeTomy
i€l ramysi mpasa, 00 BiJOYBa€ThCsl B Cy4aCHHX YMOBAX il PO3BHUTKY
Ta pedopMyBaHHs. SICKpaBUM MPUKIIAJOM BUKOPUCTAHHS B aMiHi-
CTPaTHBHO-TIPAaBOBOMY PETYIIOBAaHHI 3arajbHUX J03BOJIB C HAaJaHHS
cy0’exTaMu MyOIiuHOI aaMiHiCTpalii (i3UYHUM 1 IOPUAUIHAM OCO-
0aM anmiHiCTpaTUBHUX mociuyr [7, c.15].

Jl1st momaTKoBOTO IMpaBa XapaKTEPHUM CIIOCOOOM PETyIIOBaHHS
€ npunuc. JlepxaBa B OTHOCTOPOHHBOMY TIOPSAKY BU3HAYAE TIOAATKN
IUTst 0co0u ((i3MYHOT UM FOPUINIHOT), 11 10X0/iB un MaitHa. OHaK 11e
HE BHUKITIOYA€ ICHYBaHHS JWUCIO3UTHBHOTO PETYIIIOBAHHS TTONATKOBUX
BimHOCHH. Ile cTocyeThCs, HaPHUKIIa I, CBOOOIM BHOOPY BiAITOBITHOT
cUCTeMHU omoparkyBaHnHs. Hampuxianm 3rimao ct. 291 IlomarkoBoro
KoZIeKCy YKpaiHu, ropuandHa 0coda uu GizruyHa ocoda-ianpremMenb
MOYE CaMOCTIIHO 00paTH CHPOIIEHY CUCTEMY OTOJIATKyBaHHS, SKIIO
Taka 0co0a BiIMOBiIa€ BUMOIaM, BCTAHOBJICHUM 3aKOHOM [8&].

B.O. l'auienrox BU3Havae, M0 JUCIIO3UTUBHICTD MaTepialbHUX ra-
Ty3el npaBa (KpUMiHaJIBHOTO TpaBa, 30KpeMa) CyTTEBO MOCTYAETHCS
3a cBOIM 00’€MOM JHUCIIO3UTUBHOCTI, 1110 BJACTHUBA MPOLECYabHIM
rayry3sm IpaBa, ajie BOHa BCE X iCHye morpelye GpopMyBaHHS Ta 3a-
CTOCYBaHHS BiJIIIOBIIHUX ITPaBOBUX 1HCTUTYTIB [9, ¢.7]

Tomy B miporiecyaibHHUX Taly3sX € CBOA Crierudika IUCTIO3UTHB-
HOTO MeTony i B. TyT ciii BpaxoByBaTH JIeKibka MOMEHTIB. Bimrmo-
BimHO 4.6 ¢T.55 KoHCcTHTyIii YKpaiH! «KOKEH Ma€ MpaBo OyIb-TKIMH
He 3a00pOHEHNMH 3aKOHOM 3ac00aMH 3aXHMIIIaTH CBOI TIpaBa i cBO0oAH
BiJI MOPYIICHB 1 MPOTHUIPAaBHUX Mocsranby [10]. Bxke B 11boMy KOH-
CTUTYIIHHOMY TOJIOKECHHI Oa9MMO 3aKOHOIAaBYE 3aKPIIICHHS TUCIIO-
3UTHBHOTO METOAY MPAaBOBOTO perymtoBaHHsA. OHAK B Pi3HUX MPOIIe-

CyaJIbHUX TaTy35X BiH Ma€ CBOIO cIiel(]iKy 3aCTOCYBaHHSI.
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Criopu, 110 BUHUKAIOTH 3 aJMiHICTPaTUBHUX, KPUMIHAJIBHUX Ta
IHIIKUX TyOJITYHO-TIPABOBUX BIJIHOCHH, MAlOTh ICTOTHI BIZIMIHHOCTI BiJ{
LMBITBHO-TIPABOBUX CIIOPIB, IO CYTTEBO BIUIMBAE 1 HA BIIMIHHICTD Y
peajizaiii iMIepaTuBHOTO Ta IHUCIIO3UTUBHOTO MeTomiB. [lo-mepmre,
OJTHIEIO 13 CTOPIH IyOIIYHO-TIPABOBUX CIIOPIB 3aBXKAHM BUCTYIAE JIEP-
YKaBHUH OpraH (41 yIOBHOBaKCHA HUM 0C00a), HAAUICHUH BiAMOBI-
HUMH BIIQIHUMH NOBHOBakeHHSIMH. [lo-apyre, myOmiqHO-IpaBOBHMA
XapakTep CIipHHUX BiTHOCUH HEMUHYYE TIOEIHYETHCS 3 HEPIBHUM CTa-
HOBHINEM HOTO y4acHUKiB (cTopiH). Kpim Toro, sik 3a3navae O.1.Mu-
KOJIGHKO, B KpUMIHAJTLHOMY, TOCITOIAPCHKOMY Ta aaMiHICTPaTUBHOMY
CYIOYMHCTBI AMCIO3UTUBHICTh MPOSBISETHCA 1€ B ABOX aCHEKTax: 1)
SIK MOKJTUBICTB Cy0’€KTIB MPOLIECY PO3NOPSIKATUCH CBOIMHU ITPaBaMHU
B paMKax BCTaHOBIICHOT MPOLIEIYpH; 2) K MPaBO BIUIMBATH Ha KiHIle-
Be pimreHHs 1o crpasi [11, c. 54]. Came 3a3HaueHi GpakTopu B nepury
Yepry BIUTMBAIOTH HA OCOOIMBOCTI peai3allii JUCTIO3UTHBHOTO METO-
Iy B IPOLIETYPHUX TaIy3sX.

L{izxoM 3p0o3yMisTuM € TOH (akKT, 10 AUCTO3UTHBHICTD JIETAIBHO
po3pobnsieTses daxiBUsAMH 3 HUBLIbHOTO npouecy (A.B. Anapymiko,
B.A Kpoiitop, B.I. Teprummixos, M.I1. IlItedan, O.B. IllyTenko Ta
iH.), OCKUIbKH, SIK BX€e OYyJI0 CKa3aHO BHIIE, CaMe 3 IIUBLIBHUM IIPaBOM
1 TporiecoM 3a3BHU4aii 3B’ A3yI0Th Auco3uTHBHUM Meton. FO.B.Hekie-
ca, MpoaHaTi3yBaBIIH iICHYIOUi B IIUBUTEHO-TIPOTICCYANTbHIN HAYII -
XOIIU JI0 PO3YMIHHSI TUCIIO3UTHBHOCTI, pOOUTH JeKiTbKa BUCHOBKIB.
30KkpemMa, aBTOp BKa3ye Ha Te, IO iHiliaTHBa 3aiHTEPecOBaHUX OCiO
CKJIaJia€ TOJIOBHUH 3MICT NPUHIMITY JUCIIO3UTUBHOCTI, a 1HILIaTUBY
OpraHiB ¥ 0ci0, IKUM 3aKOHOM Ha/IaHO MPaBO 3aXHILIATH iHTEpecH iH-
muX 0Ci0, CIif pO3IIAAaTH K JOTIOBHEHHS TMPUHITUITY AUCTIO3UTHB-
HOCTI. I, BimmoBigHO, Cy0’€KTaMU JHUCIIO3UTHBHUX IpaB HEOOXiTHO
BH3HATH TUIBKH 0Ci0, 110 OEPYyTh y4acTh y CIpaBi, i IPUUOMY TITbKH
THX 3 HUX, XTO Ma€ 3a3/1ajieriib chopMOBaHNN KOHKPETHUH I0pUANY-
HUH iHTEepec 70 pe3ynbTaTy ClpaBH (HAIICHICTh HAa TICBHUH MpaBo-
Bui pesynsrar) [12, ¢.308].

Sk 3a3nagae E.B.AOakyMeHKO, HasSBHICTh €JIEMEHTIB NMPUHIIAITY
JUCIIO3UTUBHOCTI HpOsIBIsieThesl B KpuMiHaIbHO-TIpoLIeCyalbHOMY
KoZieKcl YKpaiHM B paMKax IPaBOBOTO PETYJIIOBAHHS MPOBAKEHHS
y cHpaBax NPHUBATHOTO i MPUBATHO-ITyONiYHOr0 0OBUHYBaueHHs [13,
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c.87]. Takox, moOya0Ba KpUMiHAJILHOTO MPOLECY Ha JUCITO3UTUBHUX
3acajax mnependavae HaJJIEHHS CTOPIH MPaBaMU, IO BITMBAIOThH BU-
HUKHEHHS, pyX 1 3aKiHYEHHS TpoLecy, TOOTO MOXKJIMBICT 3A1HCHIO-
BaTH PO3MOPAIYI Aii, BiA SIKUX 3aJICKHUTh IOPUANYHA JIOJSI CHPABH.
30KpemMa, MPUHLUI AUCIIO3UTUBHOCTI mependayae, 1o «JIepxasa He
ITOBUHHA BTPYYaTUCS B KOH(IIKT MK NMPUBATHUMH 0COOAMH, SKIIO
BiH HE TOPYIITyE TPOMAICHKUX a0o0 mepykaBHUX iHTepeciB. [lorepri-
JIMH B TAaKUX BUIIAJKaX, YCBIJOMIIIOIOUYH MOXJIUBICTH CyI0BOTO 3aXU-
CTY CBOIX IpaB, caM BUPIIIy€ MATAHHS PO HEOOXITHICTh 3BEPHEHHS
JI0 cyy abo Mpo MPUTIMHEHHSI CYIOYMHCTBA Ha Oylb-sIKiil cTaiii mpo-
necy» [13, ¢.87-88]. Ciiji TakoK MOTOIUTHUCS 3 aBTOPOM, IO IHCTH-
TYTOM MPOBAHKECHHSI y CIIpaBax MPUBaTHOrO OOBMHYBAYCHHS JTUCIIO-
3UTUBHICTH HE OOMEXKYETHCS. 3 TPUHHATTSIM HOBOrO KpumiHaabHOTO
MIPOIECyaTIbHOTO KOJIEKCY, SIK ciayiiHo 3a3Hadae O.M.[lomimyk, 3011b-
LIMBCSL HE JIMIE OOCST MpolecyaibHOl, a i MarepianbHOl TUCTIO3H-
TUBHOCTI — Ma€ThCS Ha yBa3i, 30KpeMa, 3aKpIilJICHHs IHCTUTYTY YTOJI
[14, c.746].

Crrerudikoro AUCIIO3UTUBHOTO METOAY B aAMiIHICTPAaTUBHOMY CY-
JIOYUHCTBI € T, 0 CyI MOXKe, a B IEIKUX BHITaIKaX 3000B’sI3aHUH,
BHUTH 32 ME&XI BUMOT aaMiHICTPATHBHOTO ITO30BY — SIKIIO IIe¢ HEOO-
XiHO [T é(DeKTHBHOTO 3aXHCTy IpaB, CBOOOM, IHTEPECIB JIOMUHH 1
IpOMa/IIHUHA, THIMNX cy0’€KTiB y cdepi myOmiuyHO-paBOBUX BiJHO-
CHH BiJI TOPYIIEHb 3 OOKY Cy0’€KTiB BIIaJIHUX ITOBHOBAa)KEHb (4. 2 CT.
9 Kojekcy aaMiHICTpaTUBHOIO CyJ0YMHCTBA YKpainu) [15]. B agmi-
HICTpaTUBHOMY TPOLIECI YIaCHUKH aJIMiHICTPaTUBHOTO MPOBAKEHHS
3a BIIACHUM PO3CYJOM TaKOX MOXYTb Pealli3oByBaTH JUCIIO3UTUBHUM
METOJI: PO3MOPSAIKATHCS CBOIMH IIPaBaMM; OCKap>KyBaTH BiAIOBiIHI
pIIIIEHHS B MeXaX a/IMiHICTPaTUBHOTO CYJJOYMHCTBA (30KpeMa, OcKap-
KyBaTu OCTAHOBH Yy CIIPaBax IIpo aJMiHICTPaTUBHI NPaBONOPYILEH-
Hs1), 3HAHOMUTHCA 3 MaTepiajlaMy POBAIXKEHHS, 3asBIIATH KJIOIIOTaH-
Hs1, KOPUCTYBATHUCS MTOCIIyraMy MepeKiagada TOIIo.

CTOCOBHO OCKap>KeHHs, BapTO JOAATKOBO BIAMITHTH, IO 3MICT
JUCTIO3UTUBHOTO METOAY B alelsAiHHOMY MPOBAIKEHHI OYIb-SKOTO
MpoIIeCy MOJISITAE B MEPITY YEpry B TOMY, IO MEXI1 anelsiitHoTO Tie-
penIsiy CynOBHX PpILIEHb BH3HAYAIOTHCS aleILIHHUMM CKapramu
ydacHUKiB niporiecy. Cyn He Mae mpaBa BUXOIY 3a MEXIi anelsiiHol

CKapTH IIiJl 9ac BiJIOBITHOTO CYIOBOTO PIllICHHS.
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Ha nymKy Gib110CTi aBTOPIB, AUCIO3UTHBHICTD B TOCHOAAPCHKO-
MY CY[OUYMHCTBI HE BUKJIMKA€ CYMHIBIB 1 TOJISITA€ B HA/IaHUX 3aiHTepe-
COBaHMM oco0am, 5Ki OepyTh y4acTh y CIIpaBi, MOXKJIHUBOCTAX BUILHO
po3nopsiIKaTUCs CBOIMU IpaBaMHu, BUKOHYIOUH IPOLECYasIbHI Iii,
CHPSIMOBaHI Ha MOPYLICHHS, PO3BUTOK 1 IPUIIMHEHHS CIIPaBU B Cyi, a
TaKO)K BUKOPHCTOBYBATH 1HIIII POLIECyalbHi 3aCO0H 3 METOIO 3aXUCTY
MIpaB Ta OXOPOHIOBAHMX 3aKOHOM iHTepeciB [16, c. 21]. ['B.Inbromen-
KO BKa3ye, [0 MMO3UBAY J0 MPUUHATTS PIlICHHS B CIpaBl Mae MpaBo
3MIHHATH TiICTaBy a00 MPEAMET MO30BY, 301TBIITUTH PO3MIip TTO30BHUX
BHIMOT, BiJIMOBHUTHCS BiJl TT030BY 200 3MEHIITUTH PO3Mip ITO30BHUX BH-
Mor. Binmosinay mae mpaBo BU3HATH I030B HOBHICTIO UM YaCTKOBO
abo He Bu3HaBaru Horo B3aram [17, c.153-154]. Onnak Tpeba Bpa-
XOBYBaTH 1 3a3HaYCHY aBTOPOM OCOOJHMBICTH Jii TUCTIO3UTUBHOCTI B
rOCIOapChKOMY CY/IOYMHCTBI: TIEBHA OOMEKEHICTh JaHOTO METO.LY,
3yMOBJICHA THM, III0 TOCTIOAAPCHKI CHOPH, SIKi BUPIIIYIOTHCS TOCIIO-
JapChbKUM CYIOM, YaCTKOBO 3adillalOTh HE JIMILIE IPUBATHOIIPABOBI, a
1 myOiyHO-1IpaBoBi iHTepecH. ToMy rociogapchKuil cy/l He IpuiimMae
BiIMOBH Bi[] [TI030BY, 3MEHILIEHHS PO3Mipy MO30BHUX BUMOT, BU3HAHHS
MO30BY BiAIOBiIa4eM y crpaBi, B sIKiii 0coOy mpezacTaBisie ii 3aKoH-
HUI TpeJICTaBHUK, SKIIO HOTO [l cynepeyarb iHTepecamM ocodu, Ky
BiH mpeacTaBise (4.6 cT. 46 ['ocmomapchKoro mpoIecyarbHOTO KOIEK-
cy) [18].

B cydacHiii Hay11i BUAUISIOTE | HOBITHI POIIEAYPHI TajTy3i, 30Kpe-
Ma, MOBa iae npo MmutHui npouec [19, ¢.55-56]. [Iurtanus HeoOXina-
HOCTI BUJIJICHHSI TAKUX Trally3eil 3HaXOAUTHCS 038 MEKaMH JaHOTO
JOCHIJKEHHSI, OJTHAK CJiJl 3ayBKUTH, 110 Y TAKHUX TaTy35X SK MUTHE
MpaBo, MOAATKOBE TMpaBo, OAHKIBChKE MPaBO Ta iH. MaTepiallbHE pe-
T'YJIIOBaHHS HAIPsSMy I0B’S13aHE 3 MPOLEAYPOIO, 110 JEL0 BiApi3HseE
11l TaTy31 BiJ{ CITIBBIIHOIIEHb «KPUMIHAJIBHE MTPABO — KPUMiHAJIHHHH
MIPOLIECY UM «IMBUIBHE MTPABO — IIMBLUILHUE mporiecy. Peamizaris quc-
MO3UTUBHOTO METOY B MUTHUX TIPABOBIJTHOCHHAX CTOCYETHCS, B TIEpP-
Iy 4Yepry, MOXJIMBOCTEH BHOOPY CyO’€KTOM OCKap»KEHHS pillleHHS
(mii, 6e3misITFHOCTI) MUTHOTO OpPTaHy YM YIOBHOBa)XEHOI 0c0o0HU CITo-
co0y 3axXHCTy CBOI mMpaB (BUOIp opraHy — IT0 TOPU30HTAJI YN BEPTHKA-
J1i, BUOip criocoOy ockapkeHHs 1 T.11.). OTHAK OCKap>KeHHS B MUTHUAX
MIPaBOBIIHOCHHAX MajO YUM BiJPI3HAETHCSA Bil aaMIHICTPaTHBHOTO

133

NALVLOXUAOMAVHINHdIFIE



SBIPHUKHAYKOBUXCTATEHN

T'anynsax E.M.

MIPOIIECY, TOMY MICTUTh 0araro CXOXOro B KOHTEKCTI peaji3alii Juc-
MO3UTUBHOCTI. A OT BKe BUOIp MUTHOTO PEXKHUMY — 1€ AUCIO3UTHB-
HUN MeTof y uncTomMy BUDIAAl. Y 4.1 cT. 71 MUTHOTO KOJEKCy CKa-
3aHO, 10 «ICKJIAPaHT MA€ MPaBO 00paTH MUTHUI PEXUM, Y SIKUIl BiH
Oakae IOMICTUTH TOBapH, 3 JOTPUMAHHSAM YMOB TaKOTO PEXHUMY Ta Yy
opsiKy, mo Bu3HavyeHi 1M Koxekcom» [20]. Tlpu mipomy, 3ayBakye
JO.M.I'pevanuii, mijcTaBorO JjIs MOYATKY MEBHUX MPOIEIYyPHUX il
MUTHUX OpPraHiB IIOI0 TOBApIB, AKi MEPEMIIYIOTbCS Yepe3 MUTHHH
KOPJIOH € 3asBa BiAMOBIAHOT 0co0u, B sKiif ocoba oOupae, sKi came il
TTOBUHHI OyTH BUWHEHI IOJI0 TaKUX ToBapiB [21, ¢.62].

Sk Bkazye l.UepeBaTeHKO, MPUHLMII AUCIO3UTHBHOCTI B HOTa-
piaJibHOMY IpoIieci MOIIMPIOETHCS JIMIIE HA 3aiHTEPECOBaHMUX 0Ci0;
JUCIIO3UTUBHIUMH TPaBaMH LUX OCI0 BBaXKalOThCS TUIBKH Ti, SIKi
MaroTh Oe3MmocepeIHii BIUIMB HA BUMHEHHS HOTapiajbHOI Ail, TOOTO
OB’ sI3aHi, TIEpIII 3a BCE, 13 PO3MOPSKEHHIM TIPEAMETOM HOTapiaib-
HOl mil [22, ¢.54]. B3arami, IUCIIO3UTHBHUN METOI MPOHHU3YE BECh
HOTapiaJbHUN TPOIIEC, BKIOYAIOYH I MOXIIMBICTH 3MIHUTH HaMipH
LI0Z10 3MICTY Ta pe3yJbTaTiB BUMHIOBAHOI HOTapialbHOI 1ii 3aiHTepe-
COBaHMMU 0co0aMu Ha OyJb-sKil CTajil HOTapiaJbHOTO MPOBAKCH-
H$, 1, 3pEIITO0, BUILHUI BHOIp HOTapiyca B MeXax MEBHOTO HOTapi-
QIBHOTO OKPYTY TOIIIO.

BucnoBku. [1oromkyrounch 3 MO3HINEID OUTBIIOCTI HAYKOBIIIB
CTOCOBHO HEBIAMOBITHOCTI 3araJlbHOIIPABOBOIO MPUHIIMITY «JIUCIIO-
3UTUBHICTBY 32 3MICTOM Yy Pi3HHX Taiy3ix IpaBa (HalpuKiIan, y Lu-
BIJIbHOMY Ta KOHCTUTYIIHHOMY MpaBi, HIWBIIBHOMY Ta KPUMIHAJIBHO-
My IMpolecyallbHOMY TIpaBi, IWBIIBHOMY 1 TPYJOBOMY IpaBi TOILIO),
CJI1JI BOJHOYAC ITOTOJUTHUCH 1 3 TUM, L0 JMCIIO3UTUBHICTH SIBJISIE CO-
0010 TIPaBOBY CBOOOTY

Jucro3suTuBHUM MeTof, Oylydd B3a€MOIIOB’SI3aHUM 1 B3a€MO3a-
JISKHUM Bijl IMIIEPaTUBHOTO METOLY, € (PyHIAMEHTOM Ul TOOYIOBH
e(eKTHBHOI KPUMiHATBHO-IIPABOBOT MO THKH.
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I'anynsaxk E.M. lucno3suTHBHICTB IK MiZKrajiy3eBa KaTeropis

B ropuanuHiii Haymi ycTajJeHO € AyMKa Ipo Te, IO MU IyONiYHUX Tairy3eit
npaBa XapaKTCpHUM € 3aCTOCYBaHHSA iMHepaTI/IBHOFO METOAY IHPaBOBOI'0 PETYIIIO-
BaHHA, B TOU Yac SK IJId NPUBATHUX TraJly3€U MEPEBaKHUM € JUCIIO3UTUBHUU METOM.
B uboMYy KOHTEKCTI Cﬂiﬂ 3ayBaKUTH, 110 YU B Hy6ﬂi‘IHI/IX Y1 B MPUBATHUX Taly35X
BUKJIIFOYHO iMHepaTI/IBHI/IMI/I a00 BHMKJIFOUHO JUCINO3UTUBHUMH HOPpMaMU HEMOXJIINBO
OXOIINTHU pel"yJ'H)OBaHi HUMH Bi[[HOCI/IHI/I, IMHepaTI/IBHiCTL Ta I[I/ICHO3I/ITI/IBHiCTL HC I10-
BUHHI 6yTI/I 6e3aJ'ILTCpHaTI/IBHI/IMI/I METOAaMU PETYIIOBaHHA KOHerTHO’l‘ rany3i: BOHH
TIOBUHHI 3HaXOJHUTHCS B epeKTHBHOMY OaiaHci, He OyTH HEIOCTaTHIMHU YU HaJMip-
HUMMU.

I[I/ICHO?,HTI/IBHHﬁ METOMI, 6yZ[y‘-II/I B3a€MOIIOB’SI3aHUM 1 B3a€MO3aJICKHUM Bi[[ iM-
NIepaTHBHOTO METONY, € QyHIaMEHTOM JUIs IT00y10BH e(heKTHBHOT KpUMiHAIBHO-TIpa-
BOBOI ITOJIITUKH.

Koarouosi cioBa: }II/ICHOSI/ITI/IBHiCTB, METOOU KpI/IMiHaHBHO-HpaBOBO.l' l'IO,]'IiTI/IKI/I7
JUCITO3UTHBHUHN METO

lanyask E.M. /[ucio3uTUBHOCTH KaK MeKOTpac/jeBasi KaTeropus

B IOpI/II[PI‘IecKOﬁ HayKe CJIOKUJIOCh MHEHHUE O TOM, YTO IJIsd l'[y6J'[I/I'-IHI)IX OTpaCJ’Ieﬁ
IpaBa XapaKTCpHO NPUMEHECHUE UMIIEPATUBHOIO METO/Ia IPaBOBOI'O PEryinpoOBaHUsA,
B TO BPEMsI KaK [JIsl HaCTHBIX OTPacCiICy MPEANOYTUTEIbHBIM SABJIACTCA JUCIIO3UTUB-
HBIA METOM. B sTom xoHTEKCTE CJIIEAYET OTMETUTD, YTO U B l'Iyﬁl'II/I'-IHI)IX7 " B YaCTHBIX
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Jlo nMUTaHHSA B3a€MO3B’ 3Ky HAaNpPsAMiB KpHMiHAIEHO-NPABOBOI Ta KPUMiHAIBHO-MPOLECYaTbHOT ITOMITHKH

OTpacisX UCKITFOYUTEILHO UMITEPATHBHBIMH HIIH HCKITFOYUTENIBHO TUCIIO3HTHBHBIMHE
HOPMaMH{ HEBO3MOJKHO OXBATHUTb PETYJIUPYSMbIC HMH OTHOIICHHUSL. MIMIepaTuBHOCTD
U JIUCTIO3UTHBHOCTD HE JIOJKHBI ObITh 0€3aJIbTEPHATHBHBIMU METOJAMH PETyJIHPO-
BaHHsl KOHKPETHOM OTPACIIH: OHH JOJDKHBI HAXOAUTHCS B 3(DPEeKTUBHOM OanaHce, He
ObITh HEIOCTATOUHBIMH HJIH N30BITOYHBIMH.

JIMCTIO3UTHBHBIA METOM, Oylaydd B3aWMOCBSI3aHHBIM M B3aHMO3aBHCHMBIM OT
HUMIICPATHBHOTO METOJa, SIBISeTCS (YHAAMEHTOM IS MOCTPOCHHUS 3 ()EKTHBHOIM
YTOJIOBHO-ITPABOBOM MOJUTHKH.

KitroueBble cjioBa: JIUCIO3UTHBHOCTD, METO/IbI YTOJIOBHO-TIPABOBOM MOJUTHKH,
JIMCTIO3UTHUBHBIA METOJ

Ganulyak E.M. Dispositiveness as an interbranch category

In legal science, the opinion is that for the public law branches the use of the
imperative method of legal regulation is characteristic, while for the private sectors
prevailing is the dispositive method. In this context, it should be noted that either
in public or in private sectors, it is impossible to cover regulated relations with
exclusively imperative or exclusively dispositive norms. Impartiality and discretion
should not be non-alternative methods of regulation of a particular industry: they must
be in an effective balance, not be insufficient or excessive.

The dispositive method, being interrelated and interdependent from the
imperative method, is the basis for building an effective criminal-law policy.

Keywords: dispositivity, methods of criminal-legal policy, dispositive method

Kpacih M.O.

00 NUTAHHA B3AEMO3B’A3KY
HAMNPSAMIB KPUMIHAJIbHO-NPABOBOI
TA KPUMIHANBbHO-NMPOLIECYAIBbHOI

NONITUKU

VK 343.13

IMocTranoBka npodaemu. Ha choromHi, y KpuMiHaIEHO-TIPABOBIH
Ta KPUMIHAIBHO-TIPOIECYATbHIM HAyIli HE BHPOOJIEHO €IMHOTO KOH-
LENTYaJIbHOTO ITiIXOy MO0 PO3YMiHHS, HAPSAMIB, 3aBJaHb 1 ILJIEH,
PiBHIB KpUMiHAJIBHO-TIPABOBOI Ta KPUMIHAJIBHOI MPOLECYyalIbHOI O~
TMTHKHA. Bemyuyn MOBY Mpo KpUMiHAJIBHO-TIPABOBY Ta KPUMIHAJIbHY
MpoliecyanbHy IiJICHCTEMH MOJITUKU Y cepi 60poThOH 31 30UNHHI-
CTIO sKi TIepeOyBarOTh MK COOOI0 Yy B3a€MO3YMOBJICHOCTI 1 B3aeMOIii
JIOTIOBHIOIOUM OJTHA OJHY, HEOOXiZHO BH3HAYUTH HAINPSMH Ha SIKHX
MIPOSIBIISIETHCST TAKUH B3a€MO3B’30K. OCKUIBKH, BaXKITUBUM 3aBJIaH-
HSIM IOPUIUYHOI HayKH JAJIs MiABHIICHHS e(heKTUBHOCTI OOpOTHOM 3i
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