TeopernuHi 3acajiil JOTOBIPHOTO PETYIOBAHHA TPYAOBHX IIPAaBOBIHOCHH

on the Conservation of Migratory Species of Wild Fauna 1979, the Convention on the
protection of wild flora and fauna and natural habitats in Europe 1979, the Convention
on Intermnational Trade in Endangered Species of Wild Fauna and Flora, Endangered in
1973, etc.), none of these international legal instruments defines the term.

Another problem, described in the article, analysis usage of term «protection» in
similar meanings.

In this article the concept of usage of the term «fauna» and its analogues in
international law are analyzed by the author. In this article, the basic examples of the
usage of the concept within international legal acts in the field of international legal
protection of wild fauna are given, and, particularly, its main features are defined. In
addition, the author’s definition of the term is formulated.
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OaruM 3 HAHBAKIMBIMIMX CEPE] COLIATBHO-CKOHOMIUHHX IPAB
JTIOIMHU H IPOMAISIHUHA BU3HAYCHO TIPABO HA MPALIO, OCKITBKH Mpars
B IEPLIY YEPTY € OCHOBHUM [UKEPEIIOM JOXOAY OCOOH Ta MOXKJIMBICTD
0cobuCTOroO 1 cycminbHOro OararcrTea i A00podyTy Hapoay. Crarrs 2
K3nll Vkpainu BCTaHOBIIOE, IO MPABO HA MpALIO 3a0e3medyeThes
JEpPKABOIO, sIKE mporosommyerhes ctarrero 43 Koncrurvuii Ykpainu.
3riTHO HBOTO, KOXKHIH 0COOI rapaHTYETHCS MOJKIUBICTD 3apO0IATH HA
KHUTTS MPALCIO, SIKY BOHA BLIbHO 0OMpae abo HA SKY BLIBHO MOTOIKY-
erbes [1].

Bigmosiano a0 crarti 21 K3nll Ykpainu, npaso Ha mpariro pea-
MI3YETBCS USPE3 YKIAACHHS TPYAOBOTO JOTOBOPY MIZK IPOMAITHHHOM
1 poboroaasuem. Hum TpyaoBuit 10roBip BU3HAYAETHCS SIK YTOAa MK
MPALIBHUKOM 1 POOOTOAABLEM, 32 SIKOK MPALIBHHK 3000B SI3y€THCS
BHUKOHYBaTH POOOTY, BU3HAYCHY LI€IO VIOAO00, 3 MiISITAaHHAM BHY-
TPILIHBOMY TPYJOBOMY PO3IOPSAKY. a poOOTOAaBELL 30008 A3V €THCS
BHUIJTAYYBATH NPALIBHUKY 3apoOiTHY Iuiaty 1 3abe3nedyBaTH YMOBH
npaui, HeOOXiAHI A BUKOHAHHS POOOTH, mepeadaveHi 3aKOHOAAB-
CTBOM IIPO MPALO, KOJIECKTHBHUM JIOTOBOPOM 1 YTO010 CTOPIH. [2].
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HorosipHa ¢opmMa 3any4eHHs J0 npail — CJIEMEHT JACMOKparii,
HAMOLTBII TIOBHO OINOCEPEAKOBYE TMPUHIMIT CBOOOAM Tpali, ToOTO
cBodoay B BUOOPI npodecii, poay 3aHsiTh Ta 3aCTOCYBAHHS CBOIX 31~
OHocreit |3, 148]. [Tpunnun ceodoau mpaui Mae npaBoBe BIAOWUTTS B
JOTOBOPI, CYTHICTB SIKOTO — YTOIa.

VY HaykoBi#l miTepatypl HEOAHOPA30BO MPSIMO BKA3YETHCS, IO
TPYAOBHH JOTOBIP € OCHOBHHM IHCTUTYTOM TPYAOBOTO MPaBa; SIK TMiI-
CTaBa BHHWKHCHHS TPYIOBHX BIZHOCHH; 1 sk (opMa 3aIydCHHS IO
mpai, o MHPOKO 3aCTOCOBYETHCS B YCIX KpaiHAX 3 PUHKOBOK) €KO-
HOMIKOIO JUTsl HaiiMy pobouoi cuim [4, 38].

VY eBponeHchKHUX KpaiHax, y IOPHIHYHIA TEOPIi, BUCIOBIIOETHCS
[.A. KucenboB, TpyAOBHIA JOTOBIP 3a3BHYAN PO3ITISJAETHCS SIK LICH-
TPaIbHE TNOHSATTS, TOJOBHUH IHCTUTYT TPYJOBOIO INpaBa, HABKPYTH
SKOTO TPYIYIOTHCS TaKi MUTAHHA, K JUCUHUILUTIHA TpaLl, XassichKka
BJI3Ja, 3apo0iTHA muiara, podounii yac, nepepsu B poOOTI 1 HABITh Ya-
CTKOBO OXOpPOHA mparyl. 3BHHAIHO, TaKl MUTAHHS TPAKTYIOTHCS B KOH-
TEKCTI MpaB 1 000B SI3KIB CTOPIH TPYAOBOTO A0roBopy |3, 59]. 3 uporo
npusoxy, M.M. [lypeii cTBepaxye, mo TpyaoBHil AOTOBIp € HEOO-
XIHOK TMEPESIYMOBOK A/ 3aCTOCYBAHHS 10 MPAL[IBHUKIB TAPAHTIH,
NOB SI3aHHUX 3 TPYAOBOK AlSIBHICTIO. Tak, Oyayun HaWBaKIMBILIOK
OPUANIHOK (HOPMOKO peanmizaiii rpoMaIIHUHOM MPABA HA MPALIO,
TPVAOBHH J0TOBIP (iKCY€E YroAY CTOPIH MPO TPYAOBY (PYHKLIIO, MicLe
1 yac 3aificCHeHHs npaBa Ha npaio. TpyI0BHH J0TOBIp CIYKUTh CIO-
coOOM BCTAHOBICHHS NpaB 1 000B A3KIB CTOPIH TPYAOBHX MPABOBII-
HOCHH, 3ac000M KOHKpETH3alli NMpaBoOBOr0 CTAHOBHUINA MpAlliBHUKA
[6. 8].

Otox, BapTo BIA3HAYATH 3HAYMMICTH TPYJAOBOIO JOrOBOPY SIK
HOPMAaTHUBHOTIO aKTa, SIKMH Ma€ JOKAJIbHUM XapaKkTep, a OCHOBHE MPHU-
SHAQUCHHS TOKAJIbHUX HOPMATHBHO-TIPABOBUX a.KTiB noJsIra€ Ha AyM-
Ky O.®. CrakyH, KOHKPETH3YBATH PO3MOPSKEHHS 3aKOHY CTOCOBHO
YMOB JISTBHOCTI BIATIOBIZHOTO KOJICKTHBY, HE BHUXOISUM 33 PAMKH
3aKOHY 1 HE OOMEIKYIOUH I1HILIATHBY BUKOHABLIB, SIKI JIFOTh B MEKax
3akony |7, 282]. B Takomy acnekTi TpyaOBHil JOTOBIp € 3ac000M pea-
mi3auii mpasa 0cobH Ha mpaiyo, sike i nporapantysaia Koncrurviis
VYxpainu. B.L.IIpokonenko, BKasye, o TPYAOBHI J0TOBIp BILIMBAE HA
JUHAMIKY TPYJAOBHX BIHOCHH, NMOPOUKYIOUH iX 3MIHIOE UM TNPHITH-
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HSI€, BU3HAYAE MPH bOMY OOCST KOPECIIOHAVIOUHX MPaB Ta 000B 13-
KiB CTOPIH, PETYIIIOE MOBEAIHKY CTOPIH NPH 3AIHCHEHHI TPYIOBHX BiJ-
HOCHH.

AHami3yIoun NpakTHKY YKIQJaHHS TPYAOBHX JOTOBOPIB Ta CTa-
HOBHIIC OOMIABOX CTOPIH TPYAOBHX MPABOBILIHOCHH, MOPOIKYETHCS
HEOOXITHICTh HOTO BPETYIIOBAHHS OKPIM JOTOBIPHOTO INE H LEHTpa-
m3oBanuM MmetozoMm. Todto, Ha piBHi K3nll Vkpainu, BctanoBuTH
K/TFOYOBI rapaHTii 47151 0cOOH sIka YKIaJa€ TPYJOBHUH A0roBip. AHamI-
3YIOUH CHTYALIIO HA MPAKTHII BIAETHCS HEMOKIHBHM BPETYIbOBYBA-
TH TPYAOBI BIJTHOCUHM Ti/IbKU HA JOTOBIPHOMY PIBHI.

I"A. PoranboBa 3a3Havae, IO B CYYaCHHUX YMOBAX CJiJ BECTH
MOBY PO CIOIYYCHHS JACPIKABHOTO Ta JOTOBIPHOIO PEryJIIOBAHHS
TPYAOBHX 1 TMOB A3aHUX 3 HHUMH BIJHOCHH, BU3HAQUATH CIIOJYYCHHS
Ta B3aEMOAII0 LUX METOJAIB PErYJIIOBAHHS VMOB Ipalli MpaLiBHHUKIB,
VCTAHOBHUTH HEOOXIJHI ONTHMAbHI MPONopLii ¥ MEXi JOKaIbHOI
HOPMOTBOPUOCTI B OpraHizamii, Ta MoKa3aTH [Kepeaa LbOTO Pery-
JFOBAHHS, OOTPYHTYBATH HEOOXIAHICTH 3POCTAHHS POl JTOKATBHOTO
HOPMAaTHBHOTO PETYIIOBAHHS TPYJOBHX 1 TICHO TOB SI3aHUX 3 HHUMH
MPABOBIIHOCHH HA CY4aCHOMY €Tami PO3BHTKY Hayku |8, 6]. Moxna
MOTOAUTUCH 3 TPaBoBorO nozuiierd O.M. JIyroHOBOI, o yroau mpo
TPALO SIK POJOBE MOHSTTS 00 €JHYIOTH PI3HOMAHITHI JOrOBOPH 13 3a-
CTOCYBAHHSIM TpaLli, L0 BiA0OPaXKAIOTh JTULI OararoyKIaaHuK XapaK-
TEP CKOHOMIKH Ta crielu(iKy 3aCTOCYBAHHS MPaLll PI3HUX Kareropi
¢bizuanmx ocid [9, 9].

Ha aymky O.C. INamkoBa, yroaa npo npaigo € rnpasosoio ¢op-
MOIO TPYJAOBHX BITHOCHH, 1 3aJI€KHO B/ BIJHOIICHHS MpaLliBHUKA 10
(dopMH BIACHOCTI, HAYKOBLIEM BHALISIOTBCS TPH TPYIH JOTOBOPIB:
JOTOBIP TPYAOBOTO HAiMYy, AOTOBOPH MPO CYMICHY TPYAOBY Alsiib-
HICTB, TPYAOBI KoHTpakTHu. [IpoTe, BCl BHOKpEMICHI TPynH, J0CTIA-
HUK 00 €IHYE €IMHUM POJOBHM MOHITTSIM — TPyAOBHil gorosip |10,
60]. 3a 7OMOMOrOK TAKOTO MOILIY, MOYKHA BHSIBUTH B3a€MO3B’ SI30K
LCHTPAII30BAHOTO 1 IOKATBHOTO METOAIB PErYIIOBAHHS mparl. Takox,
CITA MOTOAUTHCS 3 TMO3ULIEK, SIKA BAOOpAXKa€e BILIHB ABOX METOIB
MPABOBOTO PEr'yJIIOBAHHS HAa TPYJAOBHI JOTOBIP I MOIATaE B TOMY, IO
JeprKaBa YIOBHOBAXKY€E OpraHizauii 3iHCHIOBATH JIOKAJIbHE HOpMa-
THUBHE PErYJIIOBAHHS TECBHUX BHIIB CYCIIJIBHUX BIAHOCHH Ta Hajae
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MOJKIIUBICTD V JIOKQJIBHOMY MOPSAKY BHPIIIYBATH Ti 200 1HIII MUTaH-
Hsl GE3MOCEPEAHBO HA IMIANPUEMCTBAX, B VCTAHOBAX UM OpraHi3alisx
[8,52].

TaxkuMm urHOM, B O1IBINOCTI BHUIAAKIB, TPYAOBE MPaBO YKpaiHH
caMe Ha JIOKAIbHOMY PIBHI, BAKOPHCTOBYE JOTOBIPHHH METOJ MPaBO-
BOTO PETYIFOBAHHIL.

J.B. XKypasnpoB 3a3Hauae,mo 3a JOMOMOIO0 JOKAIbHUX MPABO-
BHX aKTIB BLIOYBA€THCSI HAOIMIKCHHS 3MICTY HOPMATHBHUX MMPHITHCIB,
K1 3a3HAYUCHI Y 3aKOHI Ta IHIIKX IMA3aKOHHHX HOPMATUBHHUX AKTaX,
J0 KOHKpETHOro cy0 ekra TpyaoBux BiaHocuH [11, 8]. Sk BiasHa-
yuna O.B. CvmupHOBa, 11¢ 0COOINBO MPOSIBISAETHCS TMiJ 4ac MEepexo-
Ay 710 PUHKOBOi €KOHOMIKH, aKTH CIIJIbHOI HOPMOTBOPYOCTI IMOCTY-
MOBO HAOYBAIOTh MPOBIJAHOIO 3HAYCHHS B KIJIBbKICHOMY Ta SIKICHOMY
crisBianomenHi [12, 45]. Ha ue, HeoaHopa3oBo 3Bepraiacs veara i
y 3araJbHOTCOPETHYHHUX MpALX 3 TEopii mpasa. 3a3Havanocs, 1o 3
FOPUANYHOI TOYKH 30pY, AOTOBIp, SIK MPABHIO, SBISIE COOOK Yroay
ABOX 200 ACKIIBKOX OCIO MPO BCTAHOBICHHS, 3MIHY Ta MPUITHHCHHS
npas 1 000B I3KIB, TOMY B YMOBAX CTAHOBJICHHS PUHKOBOI CKOHOMIKH
pOIb JOTOBOPY SIK IHCTPYMEHTY CAMOPETY/IIOBAHHS 3HAYHO 3POCTAE
[13, 189].

JloroBip sik HOPMaTHBHE JKEPETIO TOKATBHOTO PETYIFOBAHHS MAE
CBOi 0COOMHMBOCTI, 6O MPABOBIAHOCHHH, SIKI HUM VTBOPIOIOTBCS, PEry-
JTIOIOThCSl HE IMIIEPAaTHBHUMH, @ JUCTIO3UTHBHUMHU HOpMamu. Tak, Ha
aymky MLIT Anexcanaposa, A0roBip BUCTYIAE HE JIUIIC IM1ACTaBOIO
camoro (pakTy BHHUKHEHHS MPABOBIAHOCHH, B JAHOMY BUIIAJKY TPY-
JOBHX, a IIEC ¥ BUCTYNAE JKEPEIOM THX IHAMBIAYATbHUX IMPUITHCIB,
SKI BU3HAYAIOTh 3MICT TPYJOBHX IPABOBIJHOCHH, JAE 3MICT IpaB Ta
000B SI3KIB Y BCTAHOBJICHHX JOTOBOPOM BIJHOCHHAX TAKOK BH3HA-
YAKOThCSl YTOAOK CTOPIH, MO AOMOBISIFOTEC. CaMe ToMy AO0TOBIp, €
3ac000M 3B SI3KY TPYAOBHX MPABOBIJHOCHH, JKEPEIOM 1HAUBIAYAIb-
HHUX YMOB, SIKI BU3HAYAIOTh 3MICT IOBHOBAKCHB Ta 000B SI3KIB CTOPIH
KOHKPETHHX MpaBoBlaHOCHH |14, 73].

B.1. [IpokoneHko moa0 Tpya0BOro JOrOBOPY BBAKAE, IO 3 AOTIO-
MOTOIO MOTOPKEHOTO 3 pOOOTOAABLIEM BOIICBHSBICHHS 1 CAMO3000B 51~
3aHHS NpaliBHUAKA abCTPaKTHI rpasa 1 000B A3KH, SIKI BUIIIHBAIOTH 3
npasa Ha MpaLo, MEPETBOPIOIOTHCS HA KOHKPETHI Mpasa 1 000B 43KH
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B TPYJOBHUX IPABOBIIHOCHHAX MIK IPALIBHUKOM 1 podoroaasuem [ 15,
215-216].

IToroakyrouuck 13 BUCIOBICHUMH AYMKAMH Ta BPAXOBYIOYH, IO
MPALIBHUKOBI TAPAHTYIOTHCS MPAaBA HA KOJKHOMY eTami (BHHHKHCH-
HI, peami3arii, 3MiHI Ta MPUIHUHECHHI) TPYIOBUX MPABOBIIHOCHH |22,
23], sxi mepeadaueni B K3nll Yipaiau Ta iHmmX 3ak0HOJABYIHMX aK-
Tax. C/I11 KOHKPETU3YBATH B TPYAOBOMY JOTOBOPI 3 BPAXyBAHHSIM OC-
HOBHHX TPYAOBHX TapaHTIH.

[Tpn BupimEeHHI MUTAHHS MPO CTYIMIHB MOMKJIUBOTO 3aCTOCYBAH-
HSI LICHTPAJII30BAHOIO 1 JOKA/IbHOTO METO/IB MPABOBOIO PETVIIFOBAH-
HS TIpaLl o0 VKJIAJCHHS Ta PO3ipBaHHS TPYAOBOIO JOTOBOPY, CIII
BPAXOBYBAaTH OCHOBHI XapaKTEPUCTUKH L[bOTO IHCTHUTYTY TPYAOBOIO
npasa i TiX, mwo 3akpimaeni B K3nll Ykpaiau. Takuii miaxia 3yMoB-
JICHUH TIEIO POILTIO, SIKY B TPYJOBOMY MpaBl YKpaiHH BIAIrPaOTh SIK
LICHTPATI30BaHUH (3aCTOCOBYETBCS AJISi BUZHAUCHHS Ta 3aKPIIICHHS
MIHIMATBHUX TIPAB, CBOOO MpauiBHUKIB y cdepl mpaii, a TakoXK iX ra-
paHTIif), TaK JOKAJIBHUH (IeTaI13aLisi HOPMATUBHO-TPABOBHUX MPHUITH-
CiB, IO MICTATBCS B 3arajlbHUX HOPMAaX, KOACKCAX TA 3aMPOBATKCH-
HS JOJATKOBHUX, MOPIBHSHO 13 3aKOHOJABCTBOM IPO TMPAL0, TPaB Ta
¢B00OA A5t CYO €KTIB TPYAOBHX MPABOBIIHOCHH YN BCTAHOBICHHS iM
JOJATKOBHX rapanTiii) [16, 113].

OnrumanbHe TMOEAHAHHS LEHTPATI30BAHOTO 1 JIOKAIBHOIO Ipa-
BOBOIO PEr'YJIIOBAHHA — L€ OJUH 3 OCHOBHHX IPUHLIMIIB TPYA0BOIO
npasa Ykpainu. Hum Bu3Ha4a€eThest MOPsA0K Ta YMOBH BCTAHOBIICHHS
npas 1 000B 43KiB CYD €KTIB TPYIOBHX 1 MOB SI3aHUX 3 HUMH IPABOBII-
HocuH. Moro 3MicT 3BOAMTBCSA 10 TOTO, 10 OCHOBHI FapaHTii 3aXHCTY
TPYAOBHUX MPaB CYO €KTIB TPYAOBUX MPABOBIIHOCHH BCTAHOBIIOIOTh-
s 3AKOHAMH 1 M A3AKOHHHMH aKTaMH, a PEIUTY MPABUIT PETYTIOBAHHS
npauil CTOPOHH BH3HAYAKOTH 3a MOTOMKCHHSAM MDK COOOK B MOpPsa-
Ky, epeadaueHOMY LCHTPAII30BAHUMH HOpPMamu, caMocTiiiHo. [lpu
LbOMY [TOKA/IbHE NPABO BCTAHOB/ICHHS HC IOBUHHE BUXOIUTH 33 MEIKI
il CyMepeunuTH CTAHAAPTAM, BU3HAYCHUM A7 HBOTO LICHTPATI30BAHO
[17, 32]. Pa3om 3 tum, mpH 3aKkpiIviCHH] TPYAOBUX MPAB NPALIBHHUKIB
Ta iX rapaHTiii  Ha MDKHAPOAHO-TIPABOBOMY PIiBHI, @ AHAJIOTITYHOMY
MOPSAJKY BUKOPHCTOBYE€ThCS ONTHMAIIBHE TOEAHAHHS HOPMATHBHE Ta
JOrOBIpHE perymosanHs [21].
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VY HUHINIHIX YMOBaX PHHKOBOI EKOHOMIKH CHOCTEPIracThesi TCH-
JACHLIS 0 PO3MIMPEHHS CPEPH JOKAIBHOIO PEryIIOBAHHS, X0ua Npu
LIbOMY POJIb LICHTPAII30BAHOIO PETYIIIOBAHHS NMPALll HE 3MEHIIYE€THCSI.
Jlepsxasa mpoJOBIKY€ BUKOHYBATH CBOK) (DYHKIIIFO TapaHTa OCHOBHUX
TPYAOBUX MPAB IPOMAISIH, TOMY BIAMOBIIHHI MIHIMYM TaKUX rapaH-
Tii 3aBxau Oyae BusHauaruch sk Korcruryuiero Yipainu, tax 1 Ko-
aexcom 3axoHis rpo [Ipamo Yipainu 1 iHmumvum 3akonamvu Yipainu.

[Tpupoaa icHyBaHHs Ta 301TBIICHHS JIOKATBHHX HOPM MA€ 00 €K-
THUBHUH XapakTtep. Tak, «HopMa LeHTpaTi30BaHa 1 HOpMA JTOKAIbHA HE
00MparoThCs 3aKOHOJABLIEM J0BLIbHO. BOHM MaroTh CBOIM JKEepeom
3arajibHi i 0COOMMBI O3HAKH, K1 PEAJIbHO ICHYIOTh B CAMHX TPYIOBHX
BigHOCHHax» [18, 11].

3azsuyaii 10 cepy JTOKATBHOIO PEryIIOBAHHS BiIHOCATh 3a3BH-
Yail TPYJOBI BIAHOCHHM, & CaMe: TPYAOBHH JOTOBIp, poOOUMi uac,
Yac BIAMOYMHKY, TPYAOBA AUCLMIUIIHA. [HIN IHCTUTYTH Taki sK,Ipa-
LICBIAIITYBAHHS, BUPIICHHS TPYAOBUX CIOPIB, HAMISA 1 KOHTPOIIb 32
JOTPUMAHHSM TPYAOBOTO 3aKOHOAABCTBA TPAAUILIHHO BIIHOCATH 0
LICHTPATI30BAHOTO MPABOBOTO 3a0€3MEUCHHS.

Crienu(ixa NPUHUMIY ONTHMAIBHOTO MOEJAHAHHS IMOJATaE B
TOMY, LIO TMOBHOTA MPABOBOTO PETYIIOBAHHS 3a0€3MEUyEThCS 3aBIsi-
KH ONTHMATBHOMY MOEIHAHHIO LIUX BHIIB MPABOBCTAHOBICHHS |17,
123].

ITpu BupIIEHHI MUTaHHS MPO CTVIIIHD MOKJIMBOTO 3aCTOCYBaH-
HI LIEHTPAI30BaAHOTO 1 JIOKAJTBHOTO METO/IIB IIPABOBOTIO PETYIFOBAHHS
npai, ClijJi BpaXOBYBATH OCHOBHI XapaKTEPUCTHKHU LbOTO IHCTHTYTY
TpyaoBoro npasa 1 Tux, mo 3akpirvicHi v K3nll Ykpaiuu. Lle Oyae
CTOCYBATHCSI MOJKJIMBOCTI YA HEMOXMIMBOCTI JOrOBIPHOTO XapakTepy
peraaMeHTanli bOro IHCTUTYTY, & TAKOXK BIAHECCHHS TOTO YH 1HIIOTO
MOJIOXKEHHS. TPYAOBOTO AOTOBOPY A0 OCHOBHHX CKJIAJI0BHX TapaHTIH
npasa 0coOu Ha mpairo. Takuit miaxig 3yMOBICHHH TIEK PO, SIKY
y TPYZAOBOMY MpaBl YKpaiHM BIAIrPAIOTH SIK LCHTPATI30BAHUH TakK 1
JOKATbHUH METOAH MPABOBOTO PETY/IIOBAHHS TPYAOBUX MPABOBIIHO-
cuH [19, 173].

Tax, P.3. JliBumis BBaXkae KPUTEPIEM PO3MEIKYBAHHS 3aralbHAX
1 JIOKaJIbHUX HOPM T€, L0 aKTH, SIKI TIPHIUMAIOThCS THIIAMH VO’ €KTa-
MM BIJIHOCHO MEBHOTO MiANMPHEMCTBA € LECHTPANI30BAHMMH, A Ti, 11O
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PO3POONSIOTHCS 1 MPUIMAIOTHCS OS3MOCCPEIHBO HA HHOMY, MAIOTh Xa-
pakTep JoKambHUX. Jlami HUM 3a3HAYAEThCS, IO 3 TEOPETHYHOI TOUKH
30pY BOXKJIMBO TAKOXK, UM CIIBMNAJAIOTh CYO €KTH BCTAHOBICHHS 1 3a-
CTOCYBAHHS O3HAYCHUX HOPM UM HI. SIKIIO BOHM €1MHI, TO L€ TAKOK
O3HaKa J0KaIpHOI HopMu |20, 58].

OTtxe, me OAHIEK OCOOMHMBICTIO JOTOBIPHOTO PETYIIOBAHHS €
TE, IO BOHO 3AIHCHIOETHCS CaMe THUMH CyD €KTaMH, SIKI BU3HAYH/IH
notpely y IPHHHATTI TOKAJIBHOTO aKTa 1 po3podunu #oro. Ockinpku
A1 TOKATbHUX MPABOBHX HOPM XapaKTepHA iX CIPSIMOBAHICTb HA pe-
T'VJIIOBAHHS BXKE HE BHAY, &, MIABUAY a00 HABITh CYOIIABUAY CYCIib-
HUX BIJHOCHH, 1 LIIE OJIHI€I0 OCOOIMBICTIO PEr'YIIIOBAHHS € TE, IO BOHO
CIPSIMOBAHE HA VIIOPSAKYBAHHS MEBHOI CYKYITHOCTI BIJHOCHH, SIKi
CKJIQJaroThCsl OE3MOCEPeIHBO B OpraHi, Miapo3aii abo TICHO 3 HUMH
noB’s3aHi. Pazom 3 1M, 3Bakaroud Ha T€, LIO JTOKAIBHE MPABOBE Pe-
I'VJIIOBAHHS MAa€ KOHKPETH3YIOUH (GOpPMY 1 HE MOXKE HE BIANOBIAATH
3araJbHOMY 3aKOHOAABCTBY, TO HACTYIHOIO HOTO OCOOMMBICTIO € TE,
IO BOHO JOCHTH MIA3AKOHHUX Xapaktep | 16, 247].

Takum 9uHOM, CIIA 3a3HAYUTH MPO TE, O TPYIAOBHH JAOTOBIP
MOK/IHKAHMH 3aKPITUIIOBATH Ta PO3BHBATH JOTOBIPHHI METOJ pery-
JIOBAHHS TPYAOBHX MpaBoBiAHOCHH. [Ipote, HEOOXigHO 3ayBa)kuTH,
IO ACLCHTPATI3ALIS IPABOBOTO PETYIFOBAHHS, IO 3HAXOANUTH MPOSIB
B OOMEIKCHHI BTPYUYAHHS ACPKaBH B CHEPY TPYAOBHX IPABOBIIHOCHH,
CrpHsi€ AEMOKpaTH3aLlii CYCMiabeTBa, 6e3M0CepeIHbOMY BKIFOUCHHIO
NPaLiBHUKIB 1 POOOTOJABIIB Y MPOLEC CTBOPCHHS MPABOBHX HOPM.
ITpu 1poMy BakJIMBO, OO PO3MOBCIOMKCHHS 1HAMBILYAIbHO-A0TO-
BIPHOTO PEryJIIOBaHHs HE MPHU3BEIO A0 3HMKCHHS PIBHS COLIATbHOI
3aXUINECHOCTI MPALiBHHUKIB V TPYAOBHX INpaBoBiAHOCHHAX. Pasom 3
THM, JOKaTbHI HOPMH BCTAHOBJICHI B JOTOBIPHOMY TOPSIAKY, TOBUHHI
PO3BHBATH i JOMOBHIOBATH HOPMH BCTAHOBICHI B HOPMATHBHOMY T10-
psiaky. JloroBipHi HOpMH MOBHHHI KOHKPETH3YBATH Npasa, 000B I3KH
BCTAHOBICHI CTOPOHAMH 3 BPAXyBAHHSIM MOYKTHBOCTCH KOXKHOI CTO-
POHH TPYAOBOTO MPABOBITHOIICHHSI 1 IPYHTYBATHCS HA OCHOBI rapaH-
Tii nepeaOAYCHNUX 3aKOHOAABCTBOM.

1. Konemumyyia Ykpainu.
2. Kooexc 3axonig npo Ipayio.
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Koxan H.B. Teoperuuni 3acaju 10roBipHoro peryJwoBaHHst TPYIOBUX 1Ipa-
BOBIi/THOCHH

IIpaBo Ha mpalro peanisyerhes yepes YKIaJeHHS TPYJIOBOIO JOIOBOPY MiK
I'POMa SIHUHOM 1 pooToaBieM. [IpuHImIT cBOGO/ M TIpalii Mae IIPaBoBe BIJIOUTTS B
JIOTOBOPI, CYTHICTD SKOTO — YIojia. BapTo BiI3HAYATH 3HAYMMICTH TPYJIOBOTO JIOTOBO-
Py SK HOPMaTHBHOI'O aKTa, SIKMI Mae JIOKaTbHUH Xapakrep, a OCHOBHE ITPH3HAYCHHSI
JIOKaJIbHUX HOPMATUBHO-IIPABOBUX aKTIB IIOJISATAE Y KOHKPETH3alli PO3NOPSKEHb
3aKOHY CTOCOBHO YMOB IliSUIBHOCTi BiI[HOBi,EHOI‘O KOJICKTHBY, HE BUXO/UIYH 3a PaMKH1
3aKOHY 1 He OOMEIKYIOUH IHIllIaTHBY BUKOHABLIB, SIK1 JA1FOTH B MeKax 3akoHy. [IpakTu-
Ka YKIIa IaHHs TPYJOBHUX JIOTOBOPIB Ta CTAHOBHIIE OOH/IBOX CTOPIH TPY/IOBHUX IIPaBO-
B1IHOCHH, IIOPOJUKYETHCSH HEOOX1IHICTH HOro BPEryIIOBaHHs OKPIM JOTOBIPHOIO IIie
it HieHTpatizoBaHuM MeTozioM. TooTo, Ha pieHi K3rll YkpaiHu, BCTAaHOBHTH KIIFOYOBI
rapaHTii JuIst 0coOH ska YKJIaJ[ae TPY/IOBUIA JIOTOBIp.

Ki11040Bi cJ10Ba: TPY/IOBHIA IOTOBIP, TPY/IOBI TPABOBITHOCHHH, JIOTOBIPHHIT Me-
TOJL IIPABOBOT'O PETYJIOBAHHSL, IMIIEPATUBHUIA METO/ IIPABOBOIO PErYIIOBAHHSI, 1IeH-
Tpa.TIiZOB("iHe Ta JIOKAJIBHE 1TPABOBE PEI'YIIOBaHHS.

Koxan H.B. Teopernueckue 0CHOBBI JOTOBOPHOIO pery/JupoBaHusi Tpy-
JOBBIX npaBoomomeHuﬁ

ITpaBo Ha TPy peanusyercs IyTeM 3aK/IOUYEHHs TPYIOBOIO JOIOBOPA MEKILY
rpaxkjaHuHOM U paboTojarerieM. [IpuHimi cBoSoIEl Tpyjia UMeeT IIpaBoBoe OTpa-
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JKEHHE B JIOTOBOPE, CYIHOCTEL KOTOPOTO - corvtamienue. CTOUT OTMEYaTh 3HAYUMOCTh
TPYJIOBOTO JIOTOBOPA KaK HOPMATUBHOTO aKTa, KOTOPKIIT MMeeT JIOKaILHEIE XapaKkTep,
a OCHOBHOE Ha3HAYEHHE JIOKATBHBIX HOPMaTHBHO-IIPABOBBIX aKTOB COCTOMT B KOH-
KPEeTH3aIlMK TIPe/IITHCAHME 3aKOHA 00 VCIIOBMSIX JESITEILHOCTH COOTBETCTBYIOMIETO
KOJUIEKTHBA, HE BBIXO/UI 3a PAMKHU 3aKOHA M HE OIPAHMYMBasi MHULMATHBY HUCIIOIHH-
TeJIeH, KOTOPEIE JIEUCTBYIOT B paMKax 3akoHa. [ [pakTHKa 3aKOYEHHST TPYIOBBIX JI0-
T'OBOPOB H ITONOKEHUE 00EHX CTOPOH TPYIOBBIX IIPABOOTHOIIECHHIA, IIOPOKAACTCS He-
OBXOIMMOCTE €r0 YPEry/IHpPOBaHHSI KPOME JOTOBOPHOTO €Ile M HEHTPAIM30BAHHBIM
MeToioM. To ecth, Ha ypoHe K30T YkpauHbl, YCTaHOBUTH KIIOUEBBIE TapaHTUH TS
JHIIA, KOTOPOE 3aKTIOuaeT TPYIOBOI JIOTOBOP.

KiroueBple ¢i1oBa: TPY0BOH J0I0OBOP, TPYIOBBIE IIPABOOTHOIIEHHS, JOTOBOP-
HBII METOJI IIPABOBOTO PEryTHPOBAHIS, HMIICPATHBHEIE METO/T IPABOBOTO PETYIHPO-
BaHMSL, LIEHTPAIM30BAHHOE H JIOKAITBHOE IIPABOBOE PEI'YIIMPOBAHKE.

Kohan N.V. Theoretical principles of contractual regulation of labor
relations

The right to work is realized through the conclusion of an employment contract
between a citizen and an employer. The principle of freedom of labor has a legal
reflection in the contract, the essence of which is an agreement. It is worth noting the
significance of an employment contract as a normative act that has a local character,
and the main purpose of local normative legal acts is to specify the instructions of
the law regarding the conditions of the activity of the respective collective, without
going beyond the law and without limiting the initiative of the executors acting within
the limits of the law. The practice of concluding labor contracts and the position of
both parties in labor relations creates the necessity of its settlement, except for the
contract, by the centralized method. That is, at the level of the Labor Code of Ukraine,
to establish key guarantees for a person who concludes an employment contract.
The optimal combination of centralized and local legal regulation is one of the basic
principles of labor law in Ukraine. It determines the procedure and conditions for
the establishment of rights and obligations of the subjects of labor and related legal
relations. Its meaning is that the basic guarantees of the protection of labor rights of the
subjects of labor relations are established by laws and by-laws, and the rest of the rules
of regulation of labor are determined by the parties in agreement with each other in
the manner prescribed by the centralized norms, independently. it should be noted that
an employment contract is intended to consolidate and develop a contractual method
of regulating labor relations. However, it should be noted that the decentralization of
legal regulation, which manifests itself in the restriction of state interference in the
field of labor relations, promotes the democratization of society, the direct inclusion
of workers and employers in the process of creating legal norms. It is important that
the distribution of individual contractual regulation does not lead to a reduction in
the level of social protection of employees in labor relations. At the same time, local
norms are established in a contractual manner, should develop and supplement norms
established in a normative manner. Contractual norms should specify the rights,
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obligations established by the parties, taking into account the possibilities of each
party to labor relations and based on the guarantees provided by law.

Keywords: labor contract, labor relations, contractual method of legal regulation,
imperative method of legal regulation, centralized and local legal regulation.
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