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is the splitting of ownership, when the ownership of the property belongs to one
person (the trust installer), the right to acquire benefits - another (the manager), and
the right to receive them - to a third person (the beneficiary).

Keywords: confidential property asset management, manager, trustee,
beneficiary.
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IMocTranoska npodaemu. OcTaHHl ASCATHIITTS CIIOCTCPITAETHCS
OlnbLia yBara J0 OCMMCICHHS CYOCHIIapPHOCTI SIK NPABOBOIO MOHSIT-
TS, OJHAK JaHA KATeropis 34¢OLTbIIOr0 LIKAaBUTh HAVKOBLUB IMyO/Iiv-
Horo mpasa. Cam TepMiH «CyOCHIIapHICT» HE € JICTAIBHO 3aKpiIie-
HUM YHHHUM BITYM3HSHMM 3aKOHOJABCTBOM, a KaTeropis He crania
MPEAMETOM JOCTIZYKEHHS 3araibHOi TCOpii MpaBa, Yu BIACHE, HAYKH
LUBIIBHOTO npasa. BoaHouac B LUBIIICTHYHUN JOKTPHHI LIMPOKO BH-
KOPHCTOBYIOTBCS PI3HOMAHITHI IHTETIPETALl]l 3 BUKOPUCTAHHIM TIPH-
KMETHHKA «CyOCHIIapHUI», CEPea HUX 1 «CyOCcHAIapHE 3aCTOCYBAHHS
3aKOHY (HOPMH)», «cyOcHaiapHa Ais 3aKOHY (HOPMH)», «cyOcuaiapHe
MPABOBE PETYTIOBAHHSD.

AHaJi3 ocTaHHIX JocaiakeHs Ta myOmikauiii. [ITpaBosa kare-
ropist cyOcHAlapHOCTI B IMocTaci CyOCHAIAPHOTO 3aCTOCYBAHHI HOPM
npasa J0CIIAKYBaIach JOCHTh JACTAIbHO V BITYM3HIHIN HayLll BiKE 3
paasiHchKHX 4yaciB. OHaK | ChOroAHI BOHA HE BTPAYaE aKTyalbHOCTI,
IO i JKPECITIOE HEBHYEPITHICTh AAHOT MPOOIECMH B CHITY ii 3HAYUMOCTI
B CyCIiIbCTBI. BigTak A0CTIHKEHHIO SIK TCOPETHYHHX, TAK 1 IPAKTHY-
HHX aCTCKTIB MPoOIeMH CYOCHIIAPHOTO 3aCTOCYBAHHS HOPM 3aKOHO-
JABCTBA B TIH YM 1HIIIH Mip1 MPHUCBSIYEHO YUMAIIO MyOmiKawii BITYMU3-
HSIHHX 1 POCIHCBKUX MPABO3HABLIB, SIK PAISHCHKOTO, TAK 1 CYYaCHOTO
nepioxy, 3oci6ra, C. C. Anexceesa, M. M. Bapy, B. 1. Bopucosoi,
A. C. Hosrepra, 10. X. Kanvuxosa, B. I. Jleymuna, B. M. JleGenesa,
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P. A. Maiinanuxka, C. B. TToneninoi, H. O. Caniaxmerosoi, O. @. Cka-
kyH, [. B. Cnacubo-®areesoi, €. O. Xapuronosa, O. 1. XapuroHo-
Boi, S. . Slnera. Cepea auceprauiiHux poOiT, B SIKMX BIAHAXOAWTH
MICLE JOCTLIKCHHS CYOCHIIAPHOTO 3aCTOCYBAHHSI HOPM LMBLIBHOTO
npasa, HaseHi npaui O. B. Hexpacosoi («3acTocyBaHHs 1HMBIIBHOTO
3aKOHOJABCTBA A0 cimeitHux BigHocuu», 2008 p.), b. B. ®acis («Cy6-
CHIIapHE 3aCTOCYBAHHSI HOPM LIHMBIIBHOTO 3aKOHOJAABCTBA B YKpaiHI:
Teopist Ta mpaktuka», 2017 p.) abo 3k B aCMeKTI JOCTIKCHHS aHAIOTT
B mpasi: C. [. Knim («AHanorist 3ak0Hy B UMBIIBHOMY NpaBl Ykpai-
Hw», 2012 p.) Ta C. B. 3aBanbHioka («AHaIOTIs MpaBa 3a LHBLTbHAM
3aKOHOAABCTBOM Ykpainw», 2015 p.). He npumeHmyroun 3Ha4eHHs
BKA3aHUX HAYKOBHX JOCATHEHb, MyCHMO KOHCTATyBaTH HEOHO3HAY-
HICTB B JCSKHX ICTOTHUX MOMEHTAX PO3YMIHHS CYOCH11apHOTO 3aCTO-
CYBAHHS HOPM LIMBLJILHOTO TPaBa sk JOAATKOBOIO 3aco0y MpaBOBOIO
perymoanHs. Tomy mertoro nydmikarii o6pano aHani3 cydcuaiapHoro
3aCTOCYBAHHS LIMBLIPHOTO 3aKOHOAABCTBA SIK OAHOTO 3 MPOSBIB CYO-
CHIIAPHOCTI B LUBLIBHOMY TIpaBi YKpaiHu.

Buknaa ocHoBHoro marepiaay. Hessakaroum Ha J0CHTH ak-
THUBHC BKMBAHHS B IOPHAMYHIN MTEpaTypl MOHATTI CyOCHAIapHOTO
3aCTOCYBAHHS, OJHO3HAYHICTh B HOTO PO3YyMIHHI CEPEJ HAYKOBLIB
Hapasl BiacyTHs. He Baroounce B HayKOBY MOJCMIKY 3 MPHBOAY PO-
3VMIHHS CYTHOCTI CYOCHIIAPHOIO 3aCTOCYBAHHS 3aKOHY, BIIMITHMO,
IO TPAJULIIHOIO B IOPUAMUHIH TITEpaTypl € IHTeprpeTanis cyocuai-
apHOTO 3aCTOCYBAHHS K 3ac00Y IMOOJAHHS MPOTaJHH V MPABOBOMY
perymosanHi [1, ¢. 47] nopsa 3 TAKUMH NPABOBUMH NMPUHOMAMH, SIK
aHaloris 3akoHy 1 aHanoris npasa [2, ¢. 28; 3, ¢.35:4,¢. 77: 5, ¢. 403;
6,¢.56:7,c. 12, 13]. IIpore BBazKaEMO, IO TAKE PO3YMIHHS HE TUTBKH
HC BHOCHTB SICHOCTI B PO3MEIKYBAHHS CyOCHAIAPHOTO 3aCTOCYBAHHS
3aKOHY 3 QHAJIOTIE0, a i MPHUBOAUTH A0 A1aMETPATBHO MPOTHICKHUX
BHCHOBKIB 10O O3HAYCHOI MPOOIEMH K B HAYKOBHX KOIaX, TaK 1 B
NPaBO3acTOCOBUIH mpaxTuil, Tomy OyaeMO CXUIBHHMH J0 1HIIOI Ka-
TOPTH BUCHHUX, MTO3MLIS SIKHX MOB S3aHA 13 3aNCPCUCHHSIM 3B 3Ky CYO-
CHIIAPHOTO 3aCTOCYBAHHS 3 NMOAOMaHHsIM nporaiuH 8, ¢. 7; 9, ¢. 30].
a 3Ha4YeHHA Horo BOauaeThes B 3a0C3MEUCHHI Y3rO/KEHOCTI Ta HECY-
NEPEYHOCTI TIPABOBUX HOPM, VCYHEHHI AVOIIOBAHHS TOTOXKHUX a00
AHAITOTIYHUX HOPM B PI3HUX Taly3sX IMpaBa, 3aKOHOAABYIH CKOHOMIi
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[10,¢.23: 1,c.17: 11, ¢c. 112: 12, c. 81, 82; 13, c. 41]. HocmimKyro4u
npupojopecypcte npaso B. M. JleGeaes BryyHO 3a3Ha4ae, mo Teopis
LIMBLIIBHOTO, 3EMEJIBHOTO, aIMIHICTPATHBHOIO MpaBa MOKe OVTH BH-
KOPHCTAHA B «3arajibHIi YaCTHHI» MPUPOJOPECYPCHOTO MPasa, Tak sk
«HaBpsig uu Oyae OOTPYHTOBAHMM, MAIOUH, HAMPHKIAA, AHAJIOTIUHY
TEPMIHOJIOTII0, «BHHAXOAUTH», BBOAHTH B TCOPIIO MPUPOTHO-PECYPC-
HOTrO mpasa cBoio» |14, ¢. 190-196].

Crig BIAMITHTH, IO BIAHAXOAMMO HAYKOBIIB, SIK1 Y CBOIX myOi-
KaLlsIX IHTETPYIOYH ABA BHLICOKPECICHI HAMPSIMKH AYMOK, HAJAKOTh
JBOSIKOTO 3HAYEHHs CyOCHAIapHOMY 3aCTOCYBAHHIO HOPM 3aKOHO/AB-
crBa [15, c. 96-97; 16, c. 220]. Tak b. B. daciii Bu3navae cyocumaiap-
HE 3aCTOCYBAHHS HOPM 3aKOHOJABCTBA /0 LMBIIBHUX 1 CYMIKHHX 13
HUMH BITHOCHH SIK «...3aCi0 MOJOMAHHS MPOTAJIHMH 1 K Crocid 3aKo-
HOJABYOI TEXHIKH, SIKMH Ja€ 3MOry PO3BAHTAXKYBATH 3aKOHOAABCTBO
B1Jl HEPALIIOHAIBHOTO AYOMIOBAHHS TOTOKHHX Ta AHAJOTTYHHX HOPM
1 MOHATh Y CYMDKHHX ramy3sx mpasa» |16, ¢. 220]. Taka aBoskicTs
3HAICHb CyOCHIIAPHOTO 3aCTOCYBAHHS HAM BHIVISIAE CHIPHOKO, TaK
SIK BEJAC M0 OTOTOKHCHHSI QHAIOTII Ta CyOCHIIAPHOTO 3aCTOCYBAHHSL,
K1 X049 1 00 €IHAHI THM, 10O CIIPSMOBAHI HA BPETYIIOBAHHS BLIHOCHH
OPSMO HE BPETYJIbOBAHUX HOPMAMH LIMBIIBHOTO IMPABA, 1 BHACILIOK
iX 3aCTOCYBaHHS BHHHMKAE JAOJATKOBA 11 HOPM L€l K YM 1HIIOI ra-
y31 paBa YM IHCTUTYTY TPaBa, BCE K € CAMOCTIHHUMH IPABOBHMH
SIBUINAMH 3 PI3HUMM ITIACTAaBAMH, YMOBAMH 3aCTOCYBAaHHS, (YHKII-
OHAIBHUM TPH3HAYCHHSM, NPOLIEAYPOIO peanizauii. BiracHe Takoi x
MO3ULii JOTPUMYEThCS 3aKOHOJABELb, 3A1HCHIOIOUH MPABOBE pEra-
MEHTYBaHHSI LIMX NPABOBHUX SIBUIL OKpeMUMH HopMamu (cT. 8 Llusiib-
Horo koaekey (nam — LIK) Ykpaiuu Ta ct. 9 LIK Ykpainu).

Hrist Toro, o6 BHECTH YITKICTh YV BUPIIICHHS MATAHHS YU AIHCHO
cyOcHalapHe 3aCTOCYBAHHS HOPM TIpaBa € 3aC000M 3arOBHEHHS TIPO-
rajvH, a HASIBHICTh MPOTAJMHU Y MPABOBOMY PETYIIIOBAHHI — MEpe-
JYMOBOK TaKOTO 3aCTOCYBAHHS, HCOOXIAHHM € TIYMAUCHHS TOHSTTSI
3aKOHOAABYOI MPOTATHHY i 3” ICYBAHHSI 11 3MICTY.

Ha 3axoHOZaBuUOMY piBHI PO3 SICHCHHS MPOraanH HagaHe Minic-
TeperBoM roctuuii Ykpainu B 1. 4 Jlucra «llogo nopsiaky 3acrocy-
BAHHSI HOPMATHBHO-NIPABOBHUX AKTIB V pa3i ICHYBAHHS HEY3rOMKEHO-
CTI MDK MMIA3AKOHHUMH aKTaMM», 3riJHO SIKOrO MPOTaJuHHU B IpaBi
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— e moBHa abo YacTKOBA BIACYTHICTh Y AIIOYMX HOPMATHBHO-TIPABO-
BUX aKTaX HEOOXIAHMX IOPHAMYHUX HOPM, a MPOraTHHH B 3aKOHI —
e NoBHA ab0 YacTKOBA BIJACYTHICTh HEOOXIAHHX HOPHUIMYHHX HOPM
y 3akoHl [17]. Mix 1HIUM JaHHA JOKYMEHT CEpea CmocoOiB 3amo-
BHCHHS MPOTAJIMH B TMPOLECI 3aCTOCYBAHHS 3aKOHY HA3MBAE TLlb-
KM aQHAJIOri10 3aKoHy 1 aHanoriro npasa. Q. @. CkakyH Tak camMo po3-
MEKOBYE IMPOTATHHY B 3aKOHI, M SIKOK PO3YMI€ MOBHY a00 YACTKOBY
BIACYTHICTh HCOOXITHUX FOPHUIAMIHUX HOPM V YHHHHX 3aKOHOJABUHX
aKTax, Ta MPOTATHMHY B MPaBl — MPOIMYCK V MPABOBOMY PETYIIOBAHHI
KOHKPETHOTO BHAY CYCILUTbHUX BiaHOCHH |3, ¢. 400, 401]. Oapazsy 06-
MOBHMMOCB, 0 niarpumytoun aymky C. O. TorpiGuoro [18, c. 256],
BBAKAEMO MOKIUBMM ICHYBAHHS MPOTAIUH BUK/IIOUHO B LIUBIIBHOMY
3akoHOAaBCTBI. 3 mpuBoay wporo €. O. Xapuronos, O. 1. XaputoHosa
3a3HAYAIOTh, 1O «3 CAMOi CYTHOCTI NPUBATHOTO NpaBa, K HAHALI0-
HaIbHOI (0a3MCHOI) CHCTEMH TpaBa, Ta LMBLIBHOIO IpaBa YKpaiHH,
K BTUICHHSI MMPHUBATHOTO NPABA HA HALIIOHAIBHOMY PIBHI, BUILIHBAE,
IO BECTH CTOCOBHO HUX MOBY PO «IPOTATHHH Yy MPABI» € HE KOPEK-
THHM, OCKIJIBKH «HETIOBHOTH MPABOBOTO PETYIIOBAHHSD) TYT HE ICHYE:
YUYACHUKH I_lPIBiJ'IbHHX Bi,IIHOCPIH MAarTh IMPaBO BCTAHOBIIOBATH IIPABU-
71a TIOBEAIHKH CBOIM JOTOBOPOM (SIKIIO LiE HE 3a00POHEHO 3aKOHOM)»
[7,¢.11].

ITo cyTi Taki cami BU3HAYECHHS IPOTaJIMHU B IPABOBOMY PETVIIIO-
BaHHI JAlOTh HAYKOBLB, SIKI JOC/IKYBAIH BKa3aHy MpodIeMy B LH-
BUIICTHYHOMY Pakypci. 3BIBIIM BH3HAYCHHS MPOTAIHH B LUBIIBHOMY
3aKOHOJAABCTBI A0 cribHOro ceHey [19, ¢. 77, 78: 18, ¢. 158: 20, ¢. 7.
10], HuMHU BBaXkKAETHCS HEBPETYIbOBAHICTE MAWHOBUX Ta OCOOMCTHX
HEMAMHOBUX BIJHOCHH, IO BXOAATH YV c(epy LHUBLILHO-IPABOBOIO
PEryIIOBaHHSI Ta MOTPEOYIOTH TAKOI MPABOBOI permaMeHTari.

O. . Ulusasniza 3a3Hauvae, mo cydcugiapHe (I0MOMIKHE) 3a-
CTOCYBAHHSI HOPM TPaBa, MA€ MICLEC NPH BHPIIICHHI KOHKPETHOI
CIIPABH 3 BHKOPHUCTAHHSM BIJCHIBHOTO PETYTIOBAHHS, KOTH B HOpPMa-
THUBHHUX aKTaX MICTITHCS MOCHIAHHS HA HOPMH 1HIINX AKTIB, B TOMY
YHCIT HA HOPMH 1HIOI ramy3i npasa [21, ¢. 51]. To6ro npu cybenaiap-
HOMY 3aCTOCYBAHHI Ma€ MICLIe BUKOPHCTAHHS 3aKOHOABYOr0 NMpUIHO-
MY BIJCHJIBHOTO PETrV/IIOBaHHSI, KOJU 32 JOTOMOIOIO BiJACHIBHOI ab0
ONaHKETHOI CTATTI JAEThCS BKA3iBKA BUKOPHCTOBYBATH HOPMH I1HIIOL
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rajy3i Juist BUPILIEHHS TOro ado IHIIOTO MUTAHHS, HEBPETYIbOBAHOTO
B JAHOMY 3aKOHI.

Biarak, BUXoas4u 3 1bOro, MOKEMO JIMTH 0 BUCHOBKY, IO HE
NPOTATHHU B YMHHOMY 3aKOHOAABCTBI, SIKI BUHHKAIOTH 11032 BOICKO
3aKOHOJABYOTO OPraHy, € YMOBOK CYOCHAIAPHOTO 3aCTOCYBAHH:
HOPM TIPaBa, a BIACHE HOTo BOJS, CIIPSIMOBAHA HA YCYHCHHS AyOIIro-
BAaHb B LIH JKC UM B 1HIIIH ramysi H 3a0e3MeUeHHS NPUHLIMITY HOpMa-
THBHOI €KOHOMIi, TOOTO Ti ab0 1HIII MPaBUiIA B TATy3eBl 3aKOHOAABUI
AKTH HABMHCHO HE BKJIKOUAKOTHCS MOBTOPHO. CamMe B 1[pbOMY, HA HAIIY
JAYMKY, TOJIArae KIFOYOBHH KPUTEPIH PO3MEKYBaHHs CyOCHI1apHOTO
3aCTOCYBaHHsI HOPM 1 3aCTOCYBAaHHS HOPM LIMBLIBHOIO MpaBa 3a aHa-
JIOTIE€I0, A/UKE CYTHICHMM NPHU3HAYCHHSAM OCTAHHBOI € 3arOBHEHHSI
NPOTaliiH B MPABOBOMY PErYIIOBAHHI, SKHX B Pa3i CyOCHIiapHOro 3a-
NPaBUIIOM TIOBEIHKH, SIKC BKIIIOUCHE B 3aKkon» [22, ¢. 134]. Sk Bavu-
HO CTBCPIKYETHCS B JIITEPATYPl «BIACHIbHA HOPMA — YACTHHA Ipa-
BOBOTO PETVIIFOBAHHS, & QHAIOTIS — JHUIIC CHOCIO MOMOBHEHHS HOTO
nporamuny [22. ¢. 134].

3 OyKBAJIBHOTO TIYMAYCHHSIM MOHSITTS «CyOCHIIApHE 3aCTOCY-
BAHHS» OUCBHIHUM € aKIICHT HA JOJATKOBOMY XapakTepl TAKOro mpa-
BO3aCTOCYBAHHSI, TOMy POOMMO BHCHOBOK, IO TYT #Ie MOBA MpO J0-
JATKOBHH BIUTMB HOPM LMBIJBHOTO MPaBa HA HII HEXapaKTEPHI IS
HBOTO CYCIIJIbHI BIAHOCHHH. B 11bOMY KJIFOU1 CITIPHO BHIVISJAE MO3H-
uisg O. B. Hexkpacopoi, sika mia cyOcHaiapHUM 3aCTOCYBAHHIM PO3YMI€
TaKe 3aCTOCYBAHHS NMPABOBHX HOPM, KOIIM NEBHI HOPMH PETY.IIOIOTh
HE TITbKH BIJHOCHHH rajiy3i npasa, 10 Kol BOHH Oe3rocepe Hbo Ha-
JIeKaTh, alie 1 3A1HCHIOIOTh MPSIME PErYIIOBAHHS BIAHOCHH CYMIKHHX
ramysei npasa [13, ¢. 41]. Bbauaerbest, o npo npsiMe peryIroBaHHS
HE MOXKE WTH MOBA, aKe KO’KHA TalTy3b MA€ BIACHUH MPEAMET MPaBo-
BOTO PETYIIOBAHHSI, SIKUH YIOPSAKOBYETHCS 3a AOTIOMOTOK) BIACHOTO
METO/Y, HA MIACTaBl YOr0 i 3MIHCHIOETHCS BUSHAHHS ii CAMOCTIHHOIO
raay3s3io Mpaea, a Take PO3YMIHHSI BHOCHTh Xa0C B CIIPHUMHATTS PO3-
MEIKYBAHHSI FATy3€BOTO PETYIIOBAHHSI.

Onapa3sy BHHHMKAE 3alUTaHHS YU € SIKECh OOMEIKSHHs cyOcuaiap-
HOI /i HOPMHU CTOCOBHO MPABOBIIHOCHH 10 SIKUX BOHA MOXKE OyTH
3aCTOCOBAHA J0JATKOBO. BLIbIIiCTh HAyKOBLIB BEAYTh MOBY PO CY-
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MIKHICTB Tally3eH SIK OJHY 3 YMOB CYOCHIIapHOro IpaBoOBOTIO pPery-
nroBaHHs 200 JOAAIOTH IIE MOAIOHICTh BPETYIbOBYBAHHUX CYCITITbHUX
BIJHOCHH OOOMa rajy3sMd Ta TOAIOHICTh, OJHOPIAHICTH METOAIB
npasoBoro perymoBanss |19, ¢. 89; 23, ¢. 47]. To6to aoMiHYHOHOKO
€ TIO3HIIISI BUKOPHCTAHHS MPEAMETA i METOAY MPABOBOTO PETY/IFOBAH-
HSI, HA TIPOTHBATY TPAAMULIHHOMY PO3YMIHHIO iX SIK PO3MEKOBYHOUHX
KPUTEPIiB ramy3eH mpasa, a TOYHILIE X CXOXKICTb, JJIs1 BUPIIICHHS MTH-
TAHHS PO JOMYCTHMICT CYOCHAIAPHOTO 3aCTOCYBAHHS HOPM LIMB1/Ib-
HOTO Npasa.

Ha croroani craryc HMBIIBHOTO NpaBa sik 6a30BOi NPUBATHO-TIPA-
BOBOi Traiy3i npaBa, HC BHKIHMKAE CYMHIBIB, CAME TOMY, Ha AYMKY
HayKOBLIB, 3arajbHi HOPMH 1 MPHHLIMIK LIMBIIBHOTO NPaBa MOXKYTh
3aCTOCOBYBATHCS B CYOCHIIAPHOMY MOPSIIAKY A0 CIMECHHHUX, TPYAOBHX,
MPUPOAOPECYPCHHUX 1 CKOIOTIUHHUX BiAHOCHH [24, ¢. 22], Ta ii B3arai
JISL PETYIIIOBaHHS OYAb-SKUX BIJAHOCHH, IO BXOAATh B IMPUBATHOIpPA-
BOBY c(epy, SKIIO BIACYTHI TPSIMI MPUITHCH CTICLIATHHOTO 3aKOHO1aB-
CTBA, IO BKA3YIOTh HA MPOTHICIKHE, TOOTO B CYOCHAIAPHOMY, 1OTOB-
HIOKOUOMY TIOPSAKY.

Ha cporoni B 3akOHOAABCTBI MICTUTHCS INUPOKHI MIEPETIK HOPM,
sIK1 MAIOTh BKA31BKY Ha CYOCHIlapHE 3aCTOCYBAHHS KOHKPETHHX HOPM
LUBLIBHOIO KOACKCY (Hanpukiam, CT. 12, ¢r. 20, ¢t. 72, ct. 68 Cimeiinoro
kozekey (aani — CK) Vipainu). B ol 4ac sk 1 BUNQIKH € HEBUYCPII-
HHMH 1 JOCHTh y BEJMKIH KITBKOCTI CTATCH 3aKOHIB MICTATBCS HOPMH
OIAHKETHOTO XapakTepy, TOOTO B HUX € MOCHIAHHS HA HEOOXIAHICTH
3aCTOCYBaHHs MPABUJ LHMBIJIBHOTO 3aKOHOAABCTBA OE3 BKA3IBKU TPH
boMy koHkpeTHux crareit LIK abo iHmoro HopmMaTrHBHO-IPaBOBOIO
aKTa, o MMiASIraoTh 3aCTOCYBAHHIO B JAHOMY BHIIAAKY (HANpHUKIA,
ct. 8 CK Vxpainm, ct. 62 XKutnosoro xogekcy YPCP). Bigznaunmo,
Ha.SIBHi BHITIQAKH, KOJIHM 3aKOHOAABCLIb B CHGHiaIIbHOM_V 3aKOHOIABYO~
MY aKTI HE BKA3V€ MPO 3aCTOCYBAHHS LIMBLIbHO-TIPABOBHX HOPM, Of-
HAK MOBYA3HO JOMYCKAETHCS Take cyocuaiapue 3actocysanns. [Llogo
L[bOTO TOTOLKYEMOCH 3 BUCHOBKOM €. Q. XaputoHOBa, 110 B 3aKOHI
MOke OyTH BIACYTHSI BKa3IBKA HA MOXKIHBICTh CYOCHAIAPHOTO 3acTO-
CYBaHHSI HOPM LIMBIJIbHOTO 3aKOHO/JABCTBA, allc BOHA CTIAYE 13 camoi
cyTi BIANOBLAHMX BiaHocHH [7, ¢. 77]. Hanpuknaa, Ha MOKIMBICTH
3aCTOCYBaHHs HOPM LMBIJIBHOTO 3aKOHOJABCTBA [0 3EMEIBHHX BiJ-
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HocuH BKasye mum LIK Ykpainu, 3emenbHuii kogeke Ykpainu Takoi
HOPMH HE MICTUTb, OIHAK JO BIJHOCHH LIOAO BHMIIICHHS YacTKH B
npasi CHIBHOI YaCTKOBOI BJIACHOCTI HA 3€MEJIBHY JUISHKY JIOTTYHO
cyOcHalapHO 3aCTOCOBYBaTH HOpMHE CT. 364, ¢T. 365 LK Vkpainu.

Hoaamo, 110, Ha HAWY AYMKY, TPAKTYBaHHS OlIBIIICTIO HAYKOB-
1iB cyOCHAIaPHOTO 3aCTOCYBAHHS TLIBKH SIK 3aCTOCYBAHHS HOPM CY-
MDKHOI ramy3i (ramy3eii) mpasa € BCE K HEMOBHHM, aUKE BOHO MAE
Micue 1 B pa3l 3aCTOCYBAaHHS MPABOBHUX HOPM OZHOTO IHCTHTYTY J0
BIJHOCHH, 1[0 PETYIIOOTHCS 1IHIIMM 1HCTUTYTOM TipaBa [4, ¢. 75, 7, ¢.
12], mo orpumano HaMMEHYBaHHs BHYTPILIHBOTa y3eBoi aHaorii 1,
c. 17]. TyT BUHMKaE 3arUTaHHS Y1 V BCIX LIAX BHIAAKAX MOJKHA BECTH
MOBY IO cyOcuaiapHe 3acTocyBaHHA? 30Kpema, V pasi 3acToCyBaH-
HSl 3arajlbHUX HOPM JOTOBOPY KYMIBII-TPOJAKy A0 OKPEMHX BHIB
1IbOTO JOroBOpY (HANpPHK/IAA MOCTABKU, KOHTPAKTALIl NMPOAYKIIT st
CLIIbCHKOTOCIIOAAPCHKHUX TOTPEO, AOrOBOPY MOCTAYAHHS CHEPreTHY-
HUMH Ta IHIOAMH PECYPCaMHU 4epe3 MPHETHAHY MEPEXKY, MiHH), abo
3aCTOCYBAHHSI HOPM CIPSIMOBAHUX HA BPETYIIOBAHHS OAHOTO BHUAY
JOTOBOPY KYMIBII-ITPOAAXKY A0 IHIIOTO (HAMPHUKIA, 3aCTOCYBAHHS 10
JOTOBOPY KOHKTPAKTALli MOTOKEHb MPO JOTOBIP TOCTABKH).

Ha aymxy B. B. BitpsHCpkOro. 1MBIIBHO-TIPABOBI HOPMH TIiI-
JSITAIOTh 3aCTOCYBAHHIO J0 NMPABOBIAHOCHH, IMOB SI3aHUX 3 KyMiBIC-
I0-TIPOJAXKEM, B TMIEBHIHM NMOCTIIOBHOCTI: CHOYATKY MOBHHHI 3aCTOCO-
BYBATHCS CIICLIANbHI NPaBHIA, WO PErYIIOTh KOHKPETHI JOTOBOPH
(BHAM KV BII-MPOAANKY, HATPUKIA KYITIBIIO-TIPOAANK HEPYXOMOCTI);
NP BIACYTHOCTI TaKUX CYOCHIIapHO 3aCTOCOBYIOThCS 3araiibHi IoJIo-
JKSHHSI TPO KYIBIIO-TIPOAAXK, SIKIIO K BIAMOBIAHI NPaBOBIAHOCHHH
HE PErIAMEHTYIOTHCS Hi CIELIATbHHUMU NPaBHIAMH IIOAO KOHKPET-
HOTO JOTOBOPY, HI 3aralbHUMH TMOJIOKCHHSIMH MPO Ky IBIKO-TPOAAK,
3aCTOCOBYIOTBCSI HOPMH TPO Yroau, 3000B s13aHHs 1 gorosopu [25,
c. 14]. Braxxaemo, mo Taxa AyMKa HayKOBLIIB HE CBIJYHUTH MPO O3HA-
YCHHS 3aCTOCYBAHHS 3arajbHUX HOPM 1HCTUTYTY A0 BPETYIIOBAHHS
KOHKPETHOTO JOTOBIPHOTO BHAY cyOcualapHuM 3actocyBanHsM. [Tpu-
CHIBHHUK «CYOCHAIApHO» TYT PajlIe CIPSIMOBAHHUN HA MIAKPECICHHS
MOPSAKY 3aCTOCYBAHHS 3arajbHOI 1 CrieLiaIbHOT HOPMH.

Hama nosuiisi B JaHOMY BHNAAKY BHITISAAE TAKUM YHHOM. 3a-
CTOCYBAHHS POJOBHX HOPM J0 KOHKPETHOTO BHJOBOIO SIBUINA LOTO
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poay He € cydcuaiapHUM 3aCTOCYBAHHAM, a/DKE BKa3aHi HOPMH PO3-
paxoBaHi HA PETIAMEHTYBAHHS LbOTO MPEAMETA PETyY/IIOBAHHS, BOHH
€ 3arallbHUMH 1 NIATATaoTh NPSMOMY 3aCTOCYBAHHIO 10 BCIX BiAMO-
BIJHHX BIJHOCHH, SIKIIO 1HIIC HE MEPeaAdAICHO CrCILIaTbHUMU Tpa-
BUJIAMH, 10 OOYMOBICHO crietm}ikor CTpykTypHOI modyzosu LK
VYkpainu, 3 BUAIICHHSIM B HOTO CKIaAl «3araibHOI YaCTHHMY 1 3arajib-
HUX MOJOKCHb HA KO)KHOMY BIAIIOBLTHOMY PIBHI IPABOBOTO PETYIIIO-
BAHHS. MIIyun msixoM Bia CyIPOTHBHOTO, 3aCTOCYBAHHS 3araIbHAX
nonoxeHp LIK Ykpainu npo npaBounHu 4 J0rOBOPH A0 OKPEMHX
JOTOBIPHHX BHIIB TEXK Malo O pO3LIHIOBATHCH B TaKii SKOCTI, 11O
oueBHIHO HempaBuibHO. CYTHICTB ke CyOCHIIapHOTO 3aCTOCY BAHHS
TOJISTae y AOAATKOBIH i1 CyMDKHOTO IHCTHTYTY YH raiy3i Mpasa, ska
MPOTHCTABISETCS NMPsAMIiH aii nmpaBoBUX HOpM. ToMy BBaXKaemo, 1O
BIJICHJIAHHS JI0 HOPM, 1O PETYIIIOIOTh POAOBI BIJHOCHHU IS TNEBHO-
ro BHOBOTO SIBHINA LLOTO POAY HE € MPOSBOM CYOCHIIAPHOTO 3aCTO-
cyBaHH, a quie odymosaeHa cnermpikoro nodyzosu LIK Yipainn,
JOJATKOBA BKA31BKA 3aKOHOAABLISI HA HCOOXIAHICTE KCPYBATHCS HOP-
MaMH 3arajJbHOTO XapakTepy 1 MOCTIJOBHICTh 3aCTOCYBAHHS MICIS
criemianbHoi HOpMu. Komm 7k MiK mpaBOBHMH IHCTUTYTAMH HE MA€
3B SI3KIB «PIA-BUI» BIACHIAHHS 3aKOHOAABIISI CJII PO3LIHIOBATH SIK
cyOcuaiapHe 3aCTOCYBAaHHS PABOBHX HOPM.

[1lo6 BuyepnHO AaTH BH3HAYCHHS MOHATTIO CyOCHalapHOro 3a-
CTOCYBaHHsI LIMBIIBHUX HOPM, 3BepHEeMo vBary Ha 4. 2 ct. | LIK Ykpa-
iny, ae GOopMyIIOBAHHS MPaBHIA MPO HE3ACTOCYBAHHS 10 MAHHOBHX
BIJTHOCHH, 3aCHOBAHHUX HA 3 AMIHICTPATUBHOMY ab0 1HIIOMY BJIaJHOMY
TIANOPSIAKYBAHHI OJHIEI CTOPOHM 1HLIIH CTOPOHI, @ TAKOXK A0 TOAAT-
KOBHX, OFO/DKETHHUX BIJHOCHH LIUBLIIBHOTO 3aKOHOJABCTBA € JUCIIO3U-
THBHHUM, a4 3HAYHUTh MPHIYCKAETBCS MOXIMBHM TAKE 3aCTOCYBAHHS
B CHIY BKa3iBKkH B 3akoHl (Hanpukiam, m 99.1 cr. 99 [Nozarkosoro
kozekcy Ykpaiuu). ToOTO MOXKIHBHM € CYOCHAIapHE 3aCTOCYBAHHS
LIUBIIBHOTO 3aKOHOJABCTBA A0 MYOMIYHHX BIJHOCHH 33 HASBHOCTI
npsMOi BKA31BKH B 3aKOHI,

Bucuosxku. [TiaBoasiuu macyMOK 3a3HAYUMO, 1O TO3ULIK aBTO-
PiB, SIKI BBAKAIOTH MPOOITBHICTH B PEr'YJIIOBAHHI SIK HCOOXITHY VMOBY
Ans cyOCHIapHOTO 3aCTOCYBAHHS MM OLIIHIOEMO SIK JOKOPIHHO He-
NpaBHIbHY, a/UKE TPH CYOCHAIAPHOMY 3aCTOCYBaHHI LIMBLIBHO-TIpA-
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BOBUX HOPM HE MOYXHA TOBOPHTH IPO MPOTATUHH, TOMY IO BIAHOCH-

HHU BPETY/IbOBAHI, X04a 1 NOOIYHO: HOPMH, IO PErIAMEHTYIOTh JaHi

BIJIHOCHHHM, MICTATBCS B IHIIUX IHCTUTYTaX YH rajy3sx npasa 3 BOIi

3aKOHOAABLIA.

OTxe, cyOCHAIAPHICTh B aCMEKTI CYOCHAIAPHOTO 3aCTOCYBAHHS
HOPM LIMBIIBHOTO 3aKOHOJABCTBA CIIIA PO3YMITH SIK IPUHOM 3aKOHO-
JaBUOl TEXHIKH, NPU SIKOMY 34 JOMOMOTOK) OTAHKETHUX Ta BIACHIOU-
HUX HOPM BTUTIOETBCS BOMIS 3aKOHOJABLLI HA TOIIHPCHHS Ili HOPM,
MOPsiJ 3 THMH CYCILIBHUMU BIJHOCHHAMH, HA SIKI BOHH Oe3mocepea-
HbBO PO3PAxXOBaHi, HA CYCHIIbHI BIAHOCHHH, LI€T K a00 1HIIOI raty3i
npasa, SKi IPsSMO HE nepeadadcHi B rinoTesi MpaBoBOi HOPMU W HaI-
JICHI 3 IEPIIMMH TIEBHOIO CIIIBHICTIO, & TAKOJK OHOPIAHICTIO METOAIB
iX MPaBOBOrO PETVIIIOBAHHSI, A 32 YMOBH INPSIMOi BKa3iBKH B 3aKOHI,
~ Ha 1HIII CVCIIbHI BiAHOCHHHM. [Tpy LbOMY BiACHIAHHS LMBITBHO-
ro 3aKOHO/AABCTBA [0 IHUIMX HOPM LMBLIBHOIO 3aKOHOJABCTBA CIILI
PO3LIHIOBATH CYOCHAIAPHUM 3aCTOCYBAHHSIM HOPM TLTBKH KOTH MIXK
TAaKHMH MMPABOBUMH 1HCTUTYTH HEMAE POZOBO-BHAOBHX 3B SI3KIB.
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I'yanva-TTiasepoenbka M. M. Tlonsitrst cyGcnaiapHoro 3acrocyBaHHsi
HUBLTBHOTO TPaBa SIK OIHOTO 3 MPOSIBIB CyOCHTIapHOCTI B HUBLILHOMY TPaBi
Yrpaiun

B HayKoBii myGmiKariii po3rysiHyTe akTyalbHe ITHTAHHS TIOHSTTS CYyOCH apHo-
IO 3aCTOCYBAHHS HOPM IMBUILHOTO IpaBa. AKLEHTYETBCS yBara Ha HETOUHOCTSX B
TIyMadeHHI CYTHOCTI BKA3aHOTO ITOHSITTS, 1[0 MAIOThH MICI[E B HAyKOBIH JIOKTPHHI.
3a pesyJbTaTaMH IPOBEACHOIO JOCTIUKEHHS MOJAEThCS aBTOPCHKE PO3YMIHHS ¢y0-
CHJIIAPHOTO 3aCTOCYBAHHS IMBLILHOTO 3aKOHO/IABCTRA SIK TIPOSIBY CYOCHJIIAPHOCTI B
IMBLILHOMY IIpaBi.

Kurouosi ciioBa: cyOcH/iapHe 3aCTOCYBAHHS 3aKOHY (HOPMH ), CyOCH/IiapHa Jist
3aKOHY (HOPMHM), cyOCH IiapHe IpaBoBe Pery/IOBaHHS.

Dyaeiva-Ilipisepoenkass M. M. Tlonsitiie cyGemaHapHOro 1pHMeHEHUs!
IPAZKIAHCKOr0 NPaBa KaK 0HOT0 U3 NPOSIBICHHNIT CYOCHINAPHOCTH B IPaskiaH-
CKOM NpaBe YKpauHbl

B nayuHoi my0aMKalmy pacCMOTPEH aKTyalbHBIH BOIPOC TOHATHA ¢yOcHaMap-
HOT'O IIPHMEHECHH HOPM I'Pa’K/TaHCKOTIO IIpaBa. AKue}rmpyeTca BHUMAHHEC Ha HETOY-
HOCTSIX B TOJIKOBAHMHU CYIHOCTH YKA3aHHOTO TIOHATHS, HMEIOMIME MECTO B HayYHOM
JIOKTPHHE. ITo pe3yipraraM ITPOBC/ICHHOTO HCCICJIOBAHUA IIPEC/ICTABIISIETCA aBTOP-
CKOE ITOHUMAaHKeE CyOCHIMapPHOTO MPUMEHEHHUS I'PakIaHCKOTO 3aKOHO/ATEIheTBa Kak
IIPOSIBIICHUS CYOCHTHAPHOCTH B IPAK/IAHCKOM IIpaBe.

Karouesble ciioBa: cyOcuMapHoe IIPUMEHEHHE 3aKoHa (HOPMBI), cyOcHamap-
HO€ JISHCTBHE 3aKOHA (HOPMEI ), CyOCH/IHApPHOE IIPABOBOE PErYIMPOBAHUE.

Gudyma-Pidverbetskaya M. The notion of subsidiary use of civil law as one
of the manifestations of subsidiarity in civil law of Ukraine
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This article explores the concept and essence of subsidiary use as one of the
displays of subsidiarity in civil law. The study of the scientists opinion regarding
the notion of subsidiary use of the law norms and the normative and doctrinal
interpretation of the notion of legislative gap gave an opportunity to reject the position
of authors, who consider the legal loopholes in regulation as a necessary condition
for the subsidiary use, since in the subsidiary application of civil law the relations are
regulated, albeit indirectly: the rules governing these relations are contained in other
institutes or branches of law. It is noted that with the subsidiary application of civil
law there is an additional influence of the norms of civil law on other, uncharacteristic
for him social relations.

It is concluded that subsidiarity in the aspect of the subsidiary application of the
norms of civil law should be understood as the adoption of legislative technique in
which, by means of blanket and reference rules, implements the legislator’s will to
extend the norms of action, along with the social relations for which they are directly
designed for. On the social relations of the same or another field of law, which are
not directly foreseen in the hypothesis of the legal norm and endowed with the social
relations certain commonality, as well as the homogeneity of the methods of their
legal regulation, and of express reference of the law — to other social relations. In
this case, the referal of civil law to other norms of civil law, should be regarded as
subsidiary application of the norms, only when there are no generic relationships
between such legal institutions.

Key words: subsidiary application of the law (norm), subsidiary law (norms),
subsidiary legal regulation.

3invy J1.B.

NMPOBINEMHI MTUTAHHA ®YHKUIOHYBAHHA
IHCTUTYTY OEPXABHUX IHCIMNEKTOPIB 3
MUTAHb IHTENEKTYANIbHOI BMACHOCTI

VK 347.77/.78

INoctanoBka npobaemu. CywacHuii cran aistibHOCTI Jlepixas-
HHUX 1HCIICKTOPIB 3 NMUTAHb IHTCICKTYAIbHOI BIacHoCTI (mam - Jep-
’KaBHI 1HCIICKTOPH) XapaKTCPH3YOThCS HEIOCKOHAIHM MPABOBUM Pe-
TYTIOBAHHAM Ta npobieMaMu B oprasizauii ix podoru. HeobxianicTs
pedopmyBanHs Hazpiia Bke AaBHO, aixe Tiibku v 2018 pomi npu Ka-
oineri MinicTpiB Ykpainu po3mnouana podoty Paja 3 muranb IHTEICK-
TyaJabHOI BIACHOCTI, SKa HA CBOEMY MEPIIOMY 3aciJaHHI 00roBOpHIa
MOXKJIMBICTh CTBOPEHHSI HOBOTO 1HCTUTYTY JleprKaBHUX 1HCIICKTOPIB 3
MUTAHb IHTEICKTYAIbHOI BIacHOCTI |1]. BaxkmusicTs posrisiay mpo-

ONEMHMX IMUTAHB AlABHOCTI JIep/KaBHOTO 1HCIIEKTOPA 3YMOBJICHO LIE
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