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This paper discusses the Georgian practice of parole concerning special cat-
egories of prisoners. With «special categories of prisoners» life-sentenced, juvenile,
female and foreign prisoners are meant. Although this is not an exhaustive list, the
groups mentioned here represent the main special categories of prisoners in Geor-
gian penitentiary practice. It states that the procedures for parole are of particular
importance because of their role in limiting the use and reducing the negative ef-
fects of imprisonment and supporting the re-integration of prisoners. Treatment of
different categories of prisoners (e.g. juvenile prisoners, foreign prisoners and lif-
ers) in Georgia and in some European countries is demonstrated. The legislative
basis and practice of the parole system concerning special categories of prisoners in
Georgia is reviewed. It is stressed that Georgia, as a member of the Council of Eu-
rope, should review the present legislation on supervision of parolees who are the
foreign nationals, in line with the 1964 European Convention.
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[IlpoaHanu3npoBaHa Tpy3UHCKas MpPaKTUKa YCJIOBHO-J0CPOYHOr0 OCBO-
60X/AeHUsl CIelMaJbHbIX KaTETOPUN 3aKJIOUEHHbBIX, B TOM YUCJE OCYXKJEHHBIX K
MOXKU3HEHHOMY JIMIIEHHWI) CBOOOJbI, HECOBEPIIEHHOJIETHUX, >XKEHIIWH W HHO-
CTpaHLiEB. JTU KaTEropuu SIBJSIOTCSA OCHOBHBbIMU CIEeLUaJbHbIMHA KaTErOPUSIMH
3akJlo4eHHbIX B ['py3un. PaccMoTpeHsl npouefypbl 0CBOOOXAEHUS TaKUX 3aKJII0-
YeHHbIX, UMEIUIMX 0c060€e 3HaYeHHe U3-3a UX POJIM B OTPAaHUYEHUH TIOPEMHOTO
HaceJeHUS1 U CHWXKEHUs] HEraTHBHBIX NMOCJAEACTBUN 3aK/IOYEHHUS WM NOJJEPKKHU
peuHTerpaluu 3aK/JI4YeHHbIX. PaccMOTpeHbl MoJiesid paGoThl CO CHElUaIbHbIMHU
KaTeropusiMyM 3aKJIIOUeHHbIX B ['py3ud M HEKOTOpbIX €BpPONENWCKUX CTpaHax.
[IpegocTaByieHO JlaHHbIE O 3aKOHOJAATEJbHOW 6a3e W NPAKTHKe IPUMEHEHWUSs
YCJI0OBHO-0CPOYHOTO OCBOOOXKIAEHUS IJII 0COOBIX KaTErOPUM OCYXXAeHHBIX B ['py-
31UM U B HEKOTOpPbIX cTpaHax EBponbl. Ocob6oe BHUMaHUe obpaliaeTcss Ha CUTYyaluU
B OTHOLIEHHUU OCYX/IeHHbIX K MOXXH3HEHHOMY JIMIIEHUI0 CBO6O/Ibl U Tpe6oBaHUS
CoBeTa EBpornbl 1o 3aljUTe nNpaB YeJ0BeKa B OTHOLIEHUHX 3TOM KaTErOPUHU 3aKJII0-
YeHHbIX, B YaCTHOCTH OTHOCHUTEJIbHO UX YCJIOBHO-IOCPOYHOr0 0CBO6OXKAeHUs. OT-
MeueHo, uTo ['py3us kak 4ieH CoBeTa EBponbl 00513aHa TaKKe EPECMOTPETh CBOE
3aKOHOJATENbCTBO, Kacawleecs: yCJI0BHO-A0CPOYHOTO OCBOOOXK/I€HHUSI NHOCTPAH-
HbIX TpakJaH, corjiacHo EBponeiickoil koHBeHUMU 1964 roaa. [laHbl pekoMeH/a-
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LMY FOCyJapCTBEHHbIM OpraHaM BJjacTd [pysuu KacaTesbHO OCYLLeCTBJIEHUS CO-
OTBETCTBYIOIIUX MEPONPUSATUN U BHECEHUS] U3MEHEHUH B [leHMCTBYIOLee 3aKOHO-

AaTeJIbCTBO CTPAHBL.

Kawuesvle caoea: neHumeHyuapHasa npakmukd, cneyudsibHble Kamezopuu,
OCnycaeHHble K NOMCU3HEHHOMY JUWleHUuro C60600bl, HecoeepuweHHOo/s1emHue, UHO-
CMpaHHble 30K/HYEHHble, noeedeHue, }opucaumwﬂ.

Background. For sentenced pris-
oners, the decision on whether or when
they are going to be released is of pri-
mary, even existential importance.
From their perspective, it is easy to
understand why since release, even if
this is conditional, means regaining
liberty, which is a fundamental part of
their human rights [1].

The criteria set by the Council of
Europe Recommendation (2003)22 on
Conditional Release (Parole) should be
applied in all cases. Special attention
should be paid to Rule 20, which em-
phasizes that parole should be granted
to all sentenced prisoners who meet the
minimum level of safeguards for
becoming law abiding members of soci-
ety.

Procedures for parole are of par-
ticular importance because of their role
in limiting the use and reducing the
negative effects of imprisonment and
supporting the re-integration of prison-
ers [1].

This paper discusses the Georgian
practice of parole concerning special
categories of prisoners. With «special
categories of prisoners» life-sentenced,
juvenile, female and foreign prisoners
are meant. Although this is not an ex-
haustive list, the groups mentioned
here represent the main special catego-
ries of prisoners in Georgian peniten-
tiary practice.

Life-sentenced prisoners. Life
imprisonment is the most severe penal
sanction which can be imposed in those
jurisdictions which either do not have,
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or choose not to apply, the death penal-
ty. In the absence of the death penalty,
life imprisonment takes on a symbolic
significance and may be seen as the
ultimate retributive sentence. Although
the term life imprisonment may have
different meanings in different coun-
tries, one common feature is that such
sentences are indeterminate. In reality,
in most European jurisdictions only a
few life sentence prisoners will be im-
prisoned for the remainder of their
lives. The overwhelming majority will
be released back into society, often un-
der some form of supervision, and the
sentence will need to be planned with
this in mind [2, p. 151].

For the European Committee for
Prevention of Torture (CPT), a life sen-
tence is an indeterminate sentence
which requires the prisoner to be kept
in prison either for the remainder of
his or her natural life or until release
by a judicial, quasi-judicial, executive
or administrative process which as-
sesses the prisoner to no longer pre-
sent a risk to the public at large. The
minimum period required to be served
before a prisoner may first benefit
from parole varies from country to
country, the lowest being 12 years (e.g.
Denmark and Finland) and 15 years
(e.g. Austria, Belgium, Germany, Swit-
zerland) and the highest being 40
years (e.g. Turkey, in the case of cer-
tain multiple crimes). The majority of
countries imposing life sentences have
a minimum period of between 20 and
30 years. In the United Kingdom, the
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minimum period to be served in prison
(the «tariff») is determined at the time
of sentence by the trial judge; the law
does not provide for an absolute min-
imum period in this regard. Several
other countries (e.g. Bulgaria, Lithua-
nia, Malta, the Netherlands and, for
certain crimes, Hungary, the Slovak
Republic and Turkey) do not have a
system of parole with regard to life-
sentenced prisoners, so that life literal-
ly means life. On the other hand, it is
noteworthy that a number of Council
of Europe member states (Andorra,
Bosnia and Herzegovina, Croatia, Mon-
tenegro, Portugal, San Marino, Serbia,
Slovenia and Spain) do not have life
sentences on their statute books at all.
Instead, for the most serious crimes
they have long determinate sentences
usually ranging from 20 to 40 years [3,
p. 33-34]. Georgia, like the majority of
European countries, had a term of 25,
later based on amendments changed to
20 years to be served by life-sentenced
prisoners before reviewing their cases
for parole. Recent changes to the Geor-
gian Criminal Code designated the
courts (instead of the Parole Boards as
was the case before) as competent for
reviewing the cases of life-sentenced
prisoners for parole after having
served 20 years and placing them un-
der probation for a term of minimum
two and maximum seven years [4, art.
721(1)]. In Georgia life-sentences can-
not be applied to juveniles (persons
younger than 18 years) [5, art. 66], nor
to those who have reached the age of
60 years on the day of the court’s ver-
dict [4, art. 51 (2)]; however, it can be
imposed to both men and women.
Where in some national jurisdictions a
life sentence is not applicable to wom-
en in general [6] or to pregnant women
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[7], such exceptions do not exist in
Georgian law.

Areas to be considered by the
court in Georgia while reviewing a case
on granting parole to a life-sentenced
prisoner are type of offence committed,
record of behavior during imprison-
ment, information on previously com-
mitted offence/s, record on previous
conviction/s, the criminal record, in-
formation regarding risks of re-
offending, family relations condition
and personal information regarding the
person of the prisoner [4, art. 721(1)].

The list of items for assessing the
level of risk posed by a life-sentenced
prisoner in England and Wales for parol-
ing him/her is - for the sake of compari-
son - far more specific than in Georgia.
Before ordering the parole of a life-
sentenced prisoner, the UK Parole
Boards must consider the following
items:

—The life-sentenced prisoner’s
background, including the nature,
circumstances and pattern of any
previous offending;

—The nature and circumstances of
the index offence, including any
information provided in relation to its
impact on the victim or victim’s family;

—The trial judge's sentencing
comments or report to the Secretary of
State, and any probation, medical or
other relevant reports or material
prepared for the court;

—Whether the life-sentenced

prisoner has made positive and
successful efforts to address the
attitudes and behavioral problems

which led to the commission of the
index offence;

—The nature of any offence
against prison discipline committed by
life-sentenced prisoner;
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—The life-sentenced prisoner’s
attitude and behavior to other
prisoners and staff;

—The category of security in
which the life-sentenced person is held
and any reasons or reports provided by
the Prison Service for such
categorization;

—The extent of any demonstrable
insight into life-sentenced prisoner’s
attitudes and behavioral problems and
whether he/she has taken steps to
reduce risks through the achievement
of life sentence plan targets;

—Any medical, psychiatric or
psychological considerations;

—The life-sentenced prisoner’s
response when placed in position of
trust, including any absconds, escapes,
past breaches of temporary release or
life license conditions and life license
revocations;

—Any indication of predicted risks
as determined by a validated actuarial
risk predictor model, or any other
structured assessments of the life-
sentenced prisoner’s risk and treatment
needs;

—Whether the life-sentenced
prisoner is likely to comply with the
conditions attached to his/her life
license and the requirements of
supervision, including any additional
non-standard conditions;

—Any risk to other persons,
including the victim, their family and
friends;

—The life-sentenced prisoner’s
relationship with probation staff (in
particular the supervising probation
officer), and other outside support such
as family and friends;

—The content of the resettlement
plan and the suitability of the release
address;
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—The attitude of the local
community in case where it may have a
detrimental effect upon compliance;

—The point of view of the victim
or victim’s relatives in regarding the
conditions of release [8, p. 121-122].

Majority of listed items for as-
sessing the level of risk posed by a life-
sentenced prisoner in England and
Wales for paroling him/her are not the
part of legislation and practice in Geor-
gia; therefore, developing extended
assessment items can provide more
comprehensive approach while decid-
ing to grant parole to a life-sentenced
prisoner or not.

That the number of life-sentenced
prisoners is increasing in many Euro-
pean countries is the result of a combi-
nation of factors including (in certain
countries) the abolition of the death
penalty and its replacement by the life
sentence, and more generally, the trend
(more pronounced in some countries
than in others) to inflate sentences of
imprisonment [9, p. 232]. The latest
available statistics show that in 2014,
there were 25.193 life-sentenced pris-
oners in Council of Europe member
states [10]. In 22 countries where rele-
vant data were available over a longer
period, the number of life-sentenced
prisoners increased by 66 % from 2004
to 2014 [3, p. 35]. In Georgia, however,
the number of life-sentenced persons is
decreasing from year to year [11]. The
reason of such a decrease is the fre-
quently practiced pardoning by the
President; and only in one case the
court re-examined the case based on
newly found circumstances and found a
person who served 12 years of his life
imprisonment, not guilty after all [11].
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Table 1 - Number of life-sentenced prisoners in Georgia in 2010-2016

YEAR TOTAL % OF TOTAL PRISON
POPULATION
2010 94 0,4 %
2011 91 0,4 %
2012 92 0,5%
2013 82 0,9 %
2014 81 0,8%
2015 77 0,8%
2016 74 0,8 %

As indicated above, in several
Council of Europe member states, a
person may be sentenced to life impris-
onment without any prospect of parole.
This is known as an «actual or whole
life sentence» [3, p. 37]. The CPT has
criticized the very principle of such
sentences in several country visit re-
ports, expressing serious reservations
regarding the fact that a person sen-
tenced to life imprisonment is consid-
ered once and for all to be dangerous
and is deprived of any hope of parole
(except on compassionate grounds or
by pardon). The CPT maintains that
incarcerate a person for life without any
real prospect of release is, in its view,
inhuman. It is also noteworthy that
even persons who are convicted by the
International Criminal Court (or special
international tribunals) of the most
serious crimes such as genocide, war
crimes and crimes against humanity
may in principle benefit at a certain
stage from parole [3, p. 37].

This is not to say that all life-
sentenced prisoners should be released
sooner or later; public protection is a
crucial issue. However, all such sen-
tences should be subject to a serious
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review at some stage, based on individ-
ualized sentence-planning, objectives
defined at the outset of the sentence,
and if a first review did not lead to
(conditional) release, the life-sentence
should be reviewed regularly thereaf-
ter. This would provide not only hope
for the prisoner, but also a target to aim
for which should motivate positive be-
havior. It would thus also assist prison
administrations in dealing with indi-
viduals who would otherwise have no
hope and nothing to lose [3, p. 37].

In recent years, the European
Court of Human Rights has examined a
number of cases where domestic
courts had imposed life sentences on
prisoners with no possibility for parole
and where, barring compassionate or
highly exceptional circumstances, a
whole life sentence meant precisely
that. The most authoritative judgment
of the Court to date, delivered by the
Grand Chamber in Vinter and Others v.
the United Kingdom [12], states that it
is incompatible with human dignity,
and therefore contrary to Article 3 of
the European Convention on Human
Rights, for a state to deprive a person
of their freedom without at least giving
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them a chance one day to regain that
freedom.

Georgian practice shows that
since life-sentences were introduced in
the Criminal Code, no life-sentenced
prisoners have been granted parole
yet.

Georgian legislation provides for
the possibility for re-examination of the
eligibility of a life-sentenced prisoner
for parole every six months [13, article
42(6)]. Presentation of a case to the
court is an obligation of the peniten-
tiary institution where the life sen-
tenced person is held [13, article 42(1)].
In case the prison administration delays
presentation of the case to the court,
this can be done by prisoner him-
self/herself, family member or by a
legal representative; and the delay can
be appealed to the upper administrative
body (Head of Prison Service or Minis-
ter of Corrections) or to the court [13,
art. 96].

Life-sentenced prisoners in Geor-
gia can also be released after 15 years
of imprisonment. This can only happen
if a court reviews a case and decides to
replace the present sanction by a less
grave one. Such lesser punishments can
be either home detention or a commu-
nity sanction supervised by the Nation-
al Probation Agency. In both cases, the
term of the sanctions cannot be less
than five and more than ten years [4,
art. 73(7)]. In case of community sanc-
tions one day of imprisonment is equal
to five hours of community work [4, art.
62(3)].

Juvenile prisoners. The minimum
age of criminal responsibility is the age
at which acts committed by children
can be prosecuted under the criminal
law. This age varies greatly between
countries. Equally, there are differing
definitions in law of the age at which a

120|CtopiHKa

child may be imprisoned in the prison
system [2, p. 137].

The UN Convention on the Rights
of a Child promotes that the states par-
ties shall seek to promote the estab-
lishment of laws, procedures, authori-
ties and institutions specifically appli-
cable to children alleged as, accused of,
or recognized as having infringed the
penal law, and, in particular the estab-
lishment of a minimum age below
which children shall be presumed not to
have the capacity to infringe the penal
law [14]. The UN Committee on the
Rights of a Child (CRC) understands this
provision as an obligation for states
parties to set a minimum age of crimi-
nal responsibility (MACR). This mini-
mum age means the following: (1) Chil-
dren who commit an offence at an age
below that minimum cannot be held
responsible in a penal law procedure.
Even (very) young children do have the
capacity to infringe the penal law but if
they commit an offence when below
MACR the irrefutable assumption is that
they cannot be formally charged and
held responsible in a penal law proce-
dure. For these children special protec-
tive measures can be taken if necessary
in their best interests; (2) Children at or
above the MACR at the time of the
commission of an offence (or: infringe-
ment of the penal law) but younger
than 18 years can be formally charged
and subject to penal law procedures
[15, par. 31].

Rule 4 of the Beijing Rules rec-
ommends that the beginning of MACR
shall not be fixed at too low an age level,
bearing in mind the facts of emotional,
mental and intellectual maturity. In line
with this rule the CRC has recommended
states parties not to set a MACR at a too
low level and to increase the existing low
MACR to an internationally acceptable
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level. From these recommendations, it
can be concluded that a minimum age of
criminal responsibility below the age of
12 years is considered by the CRC not to
be internationally acceptable. States
parties are encouraged to increase their
lower MACR to the age of 12 years as the
absolute minimum age and to continue
to increase it to a higher age level [15,
par. 32].

At the same time, the CRC urges
states parties not to lower their MACR to
the age of 12. A higher MACR, for in-
stance 14 or 16 years of age, contributes
to a juvenile justice system which, in
accordance with article 40 (3) (b) of
Convention, deals with children in con-
flict with the law without resorting to
judicial proceedings, providing that the
child’s human rights and legal safe-
guards are fully respected [15, par. 33].

Criminal responsibility in Georgia
starts (as in many other former jurisdic-
tions modeled after soviet law) at the
age of 14 [5, art. 3(3)]. Legislation pro-
vides the possibility to remain in a ju-
venile prison from 18 to 21 years age
[5, art. 90(4)]. This somehow resembles
the approach to young offenders, which

is the case in many European countries,
but persons belonging to this age
bracket are not recognized as a special
group of prisoners in Georgia.

The juvenile prison population in
2016 amounted to 0,1 % of the overall
prison population (January 2017) [16],
which can be attributed to the reform of
the juvenile justice system reform car-
ried out in Georgia from 2007 to 2015.
The final result of the reform was the
adoption of a Juvenile Justice Code,
which - in conformity with article 37b
of the UN Convention on the Rights of a
Child - has for a leading principle that
detention or imprisonment of a child
shall be used only as a measure of re-
sort. Data of previous years highlights
that the average rate of juvenile prison-
ers among the overall prison population
from 2012-2014 was 0,5% (below
Table provides with relevant figures)
[11]. Diversion, parole and pardoning
have been actively used in relation with
juveniles in conflict, which adequately
reflected in significant decrease of
number of juvenile prisoners in Geor-

gia.

Table 2 - Number of juvenile prisoners in Georgia in 2010-2016

% OF TOTAL
YEAR MALE FEMALE TOTAL # OF PRISON

POPULATION
2010 158 2 160 0,7%
2011 144 2 146 0,6 %
2012 88 1 89 0,5%
2013 50 0 50 0,5%
2014 47 0 47 0,5%
2015 20 0 20 0,2%
2016 13 0 13 0,1%
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The period to be served before
becoming eligible for parole is different
for juveniles, then for adult offenders.
Particularly, parole of a juvenile convict
shall be granted only if he/she has
served: (1) One third of the sentence for
infractions; (2) Half of the sentence for
misdemeanors; (3) Two thirds of the
sentence for felonies [11].

A special Parole Board to review
the cases of juvenile prisoners has been

established by law [17]. At least one
member of the Juvenile Prisoners Pa-
role Board should have relevant experi-
ence in working with juveniles and/or
special training of pedagogical and psy-
chological skills [17]. Data provided by
the Ministry of Corrections of Georgia
shows the number of juveniles paroled
during last years (please see table be-
low) [11].

Table 3 - Number of paroled juvenile prisoners in Georgia in 2011-2016

%OF TOTAL
YEAR MALE FEMALE TOTAL # OF PAROL-
EES
2011 0 1,5%
2012 1 0,7 %
2013 34 0 34 2,2%
2014 21 0 21 2,3%
2015 28 0 28 2,6 %
2016 10 0 10 1%

In comparison with the adult pris-
oners, the Juvenile Prisoners Parole
Board reviews cases every three months,
instead of six months for other catego-
ries of prisoners [5, art. 95(9)]. Obliga-
tion to present the case to the Parole
Board lies with the prison administra-
tion, however, a prisoner, or his family
member or legal representative are eli-
gible to present the case as well (similar
to the procedures described above re-
garding life-sentenced prisoners).

Female prisoners. In majority
prison systems the proportion of wom-
en in prison is generally between 2 %
and 10 %. However, there are few ex-
ceptions, which provide higher num-
bers (i.e. Andorra - 21,2%, Laos -
18,3 %, Qatar - 14,7 %, Liechtenstein -
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12,5 %, United Arab Emirates - 11,7 %,
etc.) [18].

The situation of female prisoners
is very different from that of male pris-
oners. Many women have suffered
physical or sexual abuse and they often
have a variety of untreated health prob-
lems. For women the consequences of
imprisonment and its effect on their
lives may be very different [2, p. 143].

Female prisoners in Georgia have
never exceeded the level of 5% of the
overall prison population, similar to the
average number elsewhere in the
world. As from 2010 official statistics
show a decrease of women prisoners in
comparison to the total prison popula-
tion [11].
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Table 4 - Number of women prisoners in Georgia in 2010-2016

YEAR # % OF TOTAL # OF PRISON POPULATION
2010 1171 5%
2011 1213 5%
2012 926 4,8 %
2013 250 2,7 %
2014 281 2,7 %
2015 309 32%
2016 265 2,8%

The Georgian Parole system for
female prisoners is similar to that for
male prisoners. However, there are a
number of differences that is based on
the special needs of women prisoners.
The following differences for female
prisoners are practiced in the parole
system of Georgia compared to that of
male prisoners:

— A Special Parole Board is oper-
ating to review the cases of women
prisoners [17, art. 3(e)];

— At least one member of the Pa-
role Board on women prisoners shall
have special training and/or practical
experience on gender issues and rights
of women prisoners [17, art. 4(8)];

— While examining the women
prisoner case, members of the Parole

Board should take attention on specific
needs of women, among them to the
role of a woman as a mother in a family
[17, art. 20(3)].

The absolute number of paroled
female prisoners, as well as the per-
centage towards overall parolees varies
from year to year. Table below shows
that in most years the average percent-
age of paroled women prisoners is 5 %
of all parolees (please see table 5 be-
low). In comparison with the decreased
number of women prisoners in Geor-
gian prisons (please see table 4 above)
the number of parolees show that in
recent years 16-18 % of all women
prisoners have been paroled (every
sixth women prisoner).

Table 5 - Number of paroled women prisoners in Georgia in 2011-2016

YEAR # % OF TOTAL # OF PAROLEES
2011 19 4,6 %

2012 122 9,5%

2013 188 119%

2014 45 5%

2015 25 2,4 %

2016 46 4,8 %

© G.Mikanadze, 2018
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UN Bangkok Rules state that de-
cisions regarding parole shall favoura-
bly take into account women prison-
ers’ caretaking responsibilities, as well
as their specific social reintegration
needs [19]. This Rule is based on the
premise that imprisonment is particu-
larly harmful to the social reintegra-
tion of women, as well as to their chil-
dren and other members of their fami-
lies. Therefore, prison authorities are
encouraged to make maximum possi-
ble use of post-sentencing dispositions,
such as parole, in the case of women,
and especially women who have caring
responsibilities or who have special
support needs (such as treat-
ment/continuum of care in the com?-
munity), in order to assist with their
social reintegration to the maximum
possible extent. Additional measures
that can be taken by authorities, is to
consider women prisoners for pardon-
ing, as a priority, taking into account
their caring responsibilities, when ap-
propriate [20]. Georgian legislation
complies with requirements of the
Bangkok Rule 63: (1) a special parole
board dealing only with the cases of
female parolees operates in Georgia;
(2) risk assessment, individual sen-
tence planning and implementation is
introduced to the female prisoners; (3)
close cooperation between prison and
probation services especially in prepa-
ration for release is established.

Foreign prisoners. Prison sys-
tems all over the world accommodate
varying numbers of foreign prisoners
(i.e. 100 % in San Marino and 0 % in
Tonga)[21]. With increased geograph-
ical mobility the number is increasing
in many countries. The term «foreign
national prisoners» covers a wide
range of people. It applies to those who
come from their home country and are
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then convicted and imprisoned in an-
other country. It can apply to those
who have had a long relationship with
the country in which they are impris-
oned; they may be a permanent resi-
dent without having citizenship of that
country [2, p. 107]. A working defini-
tion of «foreign prisoners» has been
provided by a Council of Europe (CoE)
recommendation concerning Foreign
Prisoners of 1984, defining them as
«prisoners of different nationality who
on account of such factors as language,
customs, cultural background or reli-
gion may face specific problems» [22].
A more recent definition was provided
by the new CoE recommendation on
Foreign Prisoners of 2012, stating
that «foreign prisoner means any for-
eign person held in prison and a for-
eign suspect or a foreign offender de-
tained elsewhere»; under the term of
«foreign person»  the recommenda-
tion arranges for «any person who
does not have the nationality of and is
not considered to be a resident by the
State where he or she is» [23, rulel].
This group of prisoners has special
needs which should be taken into ac-
count by the prison service, and there
may be some advantage in facilitating
arrangements to allow a convicted
prisoner to serve all or part of the sen-
tence in his/her home country [9,
p. 324]. It should be noted that the
following text does not cover issues
related to foreign prisoners that will be
extradited or deported nor does it deal
with illegal immigrants in administra-
tive detention.

Foreign prisoners, like other
prisoners, are to be considered for
parole as soon as they are eligible and
shall not be discriminated against in
this respect [ 23, rule 36.1]. In order to
establish substantial equality of treat-



ISSN 2523-4552. BULLETIN OF THE PENITENTIARY ASSOCIATION OF UKRAINE. 2018 / Ne 1(3)

ment, positive steps should be taken to
ensure that foreign prisoners are con-
sidered for parole when they become
eligible for such release [24]. In partic-
ular, steps shall be taken to ensure that
detention is not unduly prolonged by
delays relating to the finalization of the
immigration status of the foreign pris-
oner. Given that foreign prisoners may
be embroiled in immigration or other
proceedings, care should be taken to
avoid unnecessary bureaucratic delays
to release decisions and to ensure co
ordination between relevant govern-
mental agencies [24].

The decision making in respect of
parole should not discriminate against
foreign prisoners, but should be taken
on the basis of the merits of each indi-
vidual case. A lack of property or famili-
al links should not alone be sufficient
grounds to deny release. A refusal to
grant parole should be based on addi-
tional factors; such as the possession of
a false passport, the use of a false name,
previous attempts to evade being taken
into custody. Decisions on the risk of
absconding should be made on a case
by case basis [24].

In some countries it may be pos-
sible to grant parole even where a for-
eign prisoner is subject to expulsion
after release, but where the possibility
exists that such an order may be re-
versed at a later stage in case the pris-
oner has abided by the conditions set
for his/her release. Moreover, foreign
prisoners should be considered for all
possible early release schemes, particu-
larly where they are parents with young
children. In order to enable them to
understand and participate in the deci-
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sion making process relating to their
release, foreign prisoners should have
access to legal advice and assistance
[24].

In the Netherlands distinctions
are drawn between various categories
of foreign prisoners. First are foreign
prisoners who have been categorized
by the Minister of Safety and Justice or
by an Administrative Court as «unde-
sirable aliens». These prisoners are
unlawful residents of the Netherlands
who have repeatedly committed pun-
ishable acts or lawful residents who
have been convicted of an offence pun-
ishable by a sentence of three or more
years. Following their parole they are
to be deported. The second category
are those who have been convicted for
less serious offences. In those cases the
Minister of Safety and Justice or the
Administrative Court may, but must
not, decide that they are illegal aliens
and that they should leave the country.
Lastly, there are those foreign prison-
ers who do not lose their right of abode
in the Netherlands when they are
granted. Such prisoners are eligible for
the same specific conditions as Dutch
national prisoners [8, p. 306-307].

At the end of 2016, 338 foreign
prisoners were accommodated in
Georgian prisons (86 defendants and
252 finally sentenced; 303 male and 35
female prisoners), representing 49
foreign countries; four of them were
stateless [25]. The majority of these
prisoners (63 %) were citizens of
countries bordering with Georgia (Ar-
menia, Azerbaijan, Russia and Turkey)
[25].
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Table 6 - Number of foreign prisoners in penitentiary institutions of Georgia
in 2013-2016

% OF TOTAL
YEAR MALE FEMALE TOTAL # OF PRISON

POPULATION
2013 165 14 179 2%
2014 231 27 258 2,5%
2015 315 53 368 3,8%
2016 303 35 338 3,6 %

In accordance with information
provided by the Ministry of Corrections
of Georgia, in 2015-2016 only four for-
eign national prisoners were released
on parole (around 1 % of total number
of foreign prisoners) [11]. This indi-
cates that parole is granted to a very
small number of foreign prisoners.

Foreign prisoners who have been
paroled, are obliged to stay under su-
pervision of the Georgian National Pro-
bation Agency for the remaining period
of their sentence [26, art.12(1)]. For-
eign nationals on parole can leave
Georgia only with permission of the
Head of the relevant probation bureau
[26, art. 14(1)]. In such a case he/she is
obliged to pay one of the following fixed
fees: 600 GEL (approx. €225) for leav-
ing Georgia for up to one month, 1200
GEL (approx. €450) for leaving Georgia
for up to three months, 2000 GEL (ap-
prox. €755) for leaving Georgia for up
to six months, 2700 GEL (approx.
€1020) for leaving Georgia for up to
nine months and 3400 GEL (approx.
€1285) for leaving Georgia for up to
one year [26, art. 14(3)]. During a pa-
rolee’s stay abroad, the period of per-
mission for staying abroad can be ex-
tended if the document that confirms
payment of the fee envisaged above,
with an indication of a parolee’s per-
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sonal number and purpose, is submit-
ted to the probation bureau [26,

art.14(41)].
Recent amendments to the Geor-
gian Probation Law  established

grounds to extend a stay abroad by a
parolee if he/she is capable to pay. For
example, if a parolee should serve
his/her sentence under probation su-
pervision for one year and a half,
he/she can apply to the head of bureau
with the application regarding going
abroad and paying amount for one year;
after a year, he/she can pay amount for
the rest six months non-presence in a
country and continue being abroad.
This example makes understandable
that acting Georgian legislation allows
parolee to pay for not being under pro-
bation supervision; therefore, it directly
contradicts to the basic principles of the
sentence goals. The latter is defined by
the Criminal Code of Georgia: «The goal
of a sentence is to restore justice, pre-
vent repetition of a crime and re-
socialize the offender» [4, art. 39].

In view of the fact that the num-
ber of foreign national prisoners in-
clude women, and taking into account
the particularly vulnerable status, espe-
cially of non-resident foreign national
women in prison settings, UN Bangkok
Rules aim to provide further guidance
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to prison authorities in their treatment
of foreign national women prisoners.

Where possible, and if the prison-
er so wishes, a foreign national woman
prisoner (similar to a man) should be
given the opportunity to be transferred
to her home country to serve her prison
sentence. It should be noted that «trans-
fer» aims at assisting the social reinte-
gration of offenders and reduce the
harmful effects of imprisonment. Trans-
fer of prisoners is possible when both
countries have signed the relevant pris-
oner transfer treaty. In order for a trans-
fer to take place and for it to serve the
purposes of social reintegration, the
prisoner must express a desire to serve
the sentence in her home country. How-
ever, on 15 February 2007, the EU Jus-
tice and Home Affairs ministers agreed
to allow transferring convicted EU pris-
oners to serve their sentences in their
home countries, without their consent,
contravening this principle [27, p. 41].

Conclusion. The above assess-
ment of the present situation of special
categories of prisoners in Georgia re-
garding their de jure and de facto
chances to be paroled leads to the fol-
lowing recommendations:

—Georgian authorities must en-
sure, notably through developing spe-
cial pre-release programmes, that the
perspective of parole for life-sentenced
prisoners is real and effective.

—The list of items to be assessed
before granting parole to the life-
sentenced prisoners needs to be ex-
tended and oriented on imposing of
personalized conditions, taking into
account the risks a person may pose to
victims and/or their families.

—Considering the small number
of cases reviewed annually by the Pa-
role Board on women prisoners and
Parole Board on juvenile prisoners,
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there is no need of keeping two sepa-
rate parole boards. Due to the specials
needs of both groups it would be rea-
sonable to merge these two parole
boards into one.

—Bearing in mind the special
needs of women and juveniles, all
members of the present parole boards
should have appropriate knowledge
and skills related to these target groups.
Moreover, the members of these parole
boards should be obliged by law to at-
tend additional trainings on women and
juvenile prisoners’ rights.

—Serious misgivings must be ex-
pressed about the principle of payment
on travelling abroad by the paroled for-
eigners. It raises the possibility that pa-
rolees may be dealt with differently sole-
ly on the basis of their ability to pay.
Permission to leave the country should
be determined by considerations of risk
of re-offending, needs and the circum-
stances of the case and not by the ability
to pay. Permission to leave the country
and preferential supervision conditions
should be determined by considerations
of risk of reoffending, needs and circum-
stances of the case and not by the ability
to pay. It is also in direct violation of
principles of non-discrimination set out
in the Law. Even though Article 15(2) of
the Law exempts certain categories from
payment, there remains the risk that
affluent offenders might be able to
achieve an unfairly preferential experi-
ence of supervision [28].

—Another issue on foreign parol-
ees relates to the transfer under super-
vision of the country of nationality of
parolees. Georgia, as a member of the
Council of Europe, should review the
present legislation on supervision of
parolees who are the foreign nationals,
in line with the 1964 European Conven-
tion. Accordingly, co-operation with oth-
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er member states of the Council of Eu-
rope should be established to transfer
probation supervision from one jurisdic-
tion to another (to the country of na-
tionality of the parolee). This should be
examined in those cases, which meet
certain circumstances prescribed by the
1964 European Convention.

Review of the legislative basis
and practice of the parole system to-

wards special categories of prisoners in
Georgia, reveals that both legislation
and practice need to be revised in line
with the above proposed recommenda-
tions to establish standards concerning
parole in accordance with international
conventions and recommendations in
this field.
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Mikanadze .,

KepigHUk anapamy napaamenmy I'py3ii,
kaHdudam wpudu4HUX HAYK,

npogecop I'pysuHcvkozo HayionanbHozo
yHisepcumemy CEY

YMOBHO-/I0CTPOKOBE 3BIJILHEHHA TA OCOBJIUBI
KATETOPII 3ACYI)KEHUX Y T'PY 311

[IpoaHani3oBaHO IPy3UHCBKY NPAKTHUKY YMOBHO-JAOCTPOKOBOI'O 3BiJIbHEHHA
creLia/IbHUX KaTeropiil yB’si3HeHUX, 30KpeMa 3acy/pKeHUX [0 JA0BIi4YHOro 1mo36aB-
JIEHHS BOJIi, HEIOBHOJIITHIX, )KIHOK Ta iHO3eMLiB. Lli KaTeropii € 0CHOBHMMHU CIleLi-
aJIbHUMU KaTeropisiMu yB’sisHeHux B ['pysii. Po3rsisHyTO npoueaypu 3BiibHEHHS
TaKMX YB'sI3HEHUX, 1110 MalOThb 0COOJIMBe 3HaUeHHs yepe3 ixHI0 poJib B 00MeKeHHi
TIOPEMHOT0 HacesJleHHS Ta 3HW)KeHHI HeraTUBHUX HACJ/liKiB YB'I3HEHHS U MiATpU-
MKHU peiHTerpauii yB'sssHeHux. Po3ryisiHyTo Mo/ies1i po60TH 3i clieljia/ibHUMU KaTe-
ropisMu yB’sisHeHUx y ['pysil Ta aesdkux eBpomneicbKuX KpaiHax. [logaHo maHi mpo
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3aKOHO/IaB4y 6a3y Ta NPAKTHUKY 3aCTOCYBaHHSI YMOBHO-0CTPOKOBOTO 3BiJIbHEHHS
JIs1 0COBJIMBUX KaTeropin 3acymxkeHux y I'py3ii Ta B Aesgkux kpainax EBponu. Oco-
6J1MBa yBara 3BepPTAEThCS HA CUTYAIlil 1[0/I0 3aCy/PKEHUX [10 JOBiUHOro mo36as-
JIeHHs BOJIi Ta BUMOTHU Pagu €Bponu 1of0 3axMCTy NpaB JIIOJUHUA CTOCOBHO IIi€l
KaTeropii yB’sI3HeHUX, 30KpeMa L[0/0 iX yMOBHO-AO0CTPOKOBOro 3BiJibHeHH:A. Haro-
JiolieHo, 1o ['py3ia sk yieH Paju EBponu 3060B’s13aHa TAKOX MEPETJITHYTH CBOE
3aKOHO/JABCTBO, 10 CTOCYETbCS YMOBHO-JOCTPOKOBOrO 3BiJIbHEHHSl iHO3€MHUX
rpoMajisiH, BifinoBigHO A0 EBponekcbkoi KoHBeHIil 1964 p. HagaHo pekoMeHaanii
JepKaBHUM opraHaM BJsaau ['pysii moo 3ilicHeHHs BifMoBiJHUX 3aX0/iB Ta BHe-
CeHHA 3MiH y YWHHe 3aKOHOZaBCTBO KpaiHU.

Kawuosi cno8a: neHimenyiapHa npakmuka, cheyiaavHi kamezopii, 3acydiceHi
do 008i4H020 N036a8/1€HHA 80J1i, HENOBHOAIMHI, [HO3eMHI y8’sa3HeHI, nogediHKa,
ropucouKyisi.

Haditiwa do pedakyii 10.03.2018
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